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ON   THE 

NON-PERPOKMANCE 

OF 

AGREEMENTS,  &e. 


CHAP.  I. 
ON  THE  NON-PAYMENT  OP  WAGES  OR  HIRE. 

Sbct.  I. — On  Servants  and  others  hound  to  Obedience. 


Ybihaspati  : — Unalienable  property ^  and  other  titles  of  gifty  have 
been  fully  declared :  the  roles  for  Servants  are  now  delivered ;  and, 
first,  is  propounded,  the  title  of  Promised  Obedience ; 

2.     Next,   Non-payment  of  toagea  or  hire;   and,   lastly.   Disputes 

between  master  and  herdsman  in  their  order.    This  is  the  triple 

distinction  of  Servants. 

This  topic  of  persons  promising  obedience,  and  of  $ueh  as  are  disobe- 
dient, is  a  title  of  law.  The  Chintdineni, 

Unalienable  property,  and  other  titles  qf  aiji,  (what  may  or  may  not 
be  given,  and  what  is  or  is  not  a  valid  gift,)  have  been  fully  declared ; 
next  in  order  the  law  respecting  Servants  is  delivered.  What  relates  to  him 
who  promises  obedience,  but  yields  it  not,  is  a  title  of  law,  as  disobedience 
and  so  forth :  that  is  first  propounded ;  the  cases  are  decided  with  penalties, 
as  specified  in  their  proper  place.  ^*  Next^  non-payment  of  wages ;"  or 
withholding  the.  hire  of  labour :  afterwards,  the  disputes  between  master 
and  herdsman  are  declared  in  order :  this  dittinetion,  of  dependent  bound  to 
obedience,  of  hireUng  receiving  wages,  of  servant  (such  as  herdsman)  di£Fer- 
ently  maintained,  forms  the  triple  distinction  of  servants.  .  Such  is  the 
sense  of  the  text ;  consequently,  the  rules  respecting  them,  together  with  the 
contests  between  master  and  herdsman,  form  a  single  title  of  law,  according 

to  VafHAAPATI. 

But  other  lawyers,  finding  in  the  Setndcara  a^ different  reading  of.  the 
text  of  YjBiHASPATi,  AkuMukdbhyupHya,  instead  oiSuMuhdm  ahhyupaitya^ 
say,  that  the  title  of  Judicial  rrocedure  is  named  AhUriuhabhyupitya^  a 
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compound  in  which  the  last  word  i»  the  subject,  "  disobedience  of  him  who 
has  promised  obedience  ;^^  for  it  is  similar  to  the  compound  Rdjadania,  king 
of  teeth,  by  the  rule  of  CBAMADf^WAUACHARYA ;  "  in  some  other  instances 
also  the  tutject  u  placed  last."  Nabeda  likewise  so  denominates  this  title 
of  law. 

IL 

Nareda  : — When  a  man  yields  not  the  obedience  he  has  promised,  it 
is  called  a  breach  of  promised  obedience,  which  is  a  title  of  law^ 

Literally,  that  man  who,  promising  obedience,  yields  it  not,  is  named 
by  the  forensick  term  of  "  not  obedient  as  he  had  promised ;"  or  his  breach 
of  duty  is  a  title  of  judicial  procedure  called  (AMriuhabhyupitt/a),  disobey 
dience  of  him  who  has  promised  observance :  consequently,  tho  apposition 
£fives  this  sense,  "his  title  of  law  is,"  instead  of  "it  is  a  title  of  law." 
They  thus  explain  the  last  verse  (I  2),  "the  distinct  rules  respecting 
servants,  (under  the  heads  of  breach  of  promised  obedience,  non-payment  of 
wages  or  hire,  and  disputes  between  master  and  herdsman,)  form  the  triple 
distinction  of  laws  respecting  servants  and  wages." 

The  title  of  law  respecting  him  who,  promising  obedience  (or  compliance 
with  commands),  afterwards  yields  it  not,  is  called  (fibhyup^tydhJrushd) 
promise  and  disobedience.  The  Mitdfishard, 

In  fact,  the  words  do  not  form  a  compound  :  consequently  the  sense  of  * 
Vbihaspati's  text  is,  "  the  promise  and  disobedience  are  first  propounded; 
and  thereon  rests  a  double  subject  of  contest."  He  mentions  it,  "  wages, 
i&c."  non-payment  of  wages^  and  disputes  between  master  and  servant,  are 
delivered  in  their  order  :  "  this,  which  will  be  mentioned,  is  the  triple  dis- 
tinction of  servants ;"  pamely  labourer,  slave,  and  herdsman.  The  sense  of 
S^ABBDa's  text  is  the  same  :  neither  is  there  any  needless  repetition  ;  for  in 
the  first  hemistich  the  title  of  law  is  not  named,  ^or  is  there  any  thing 
superfluous  in  it ;  fcnr  it  is  stated  by  way  of  example  :  the  first  hemistich 
describes  the  person  implied  by  the  name  assi&riied  in  the  second ;  and  it  i9 
intended  to  exclude  accidental  disobedience.  The  text  should  be  thus  inter- 
preted: 

III. 

Nabjsda  describes  servants :— Persons  bound  to  obedience  are  in  law 

declared  by  the  learned  to  be  of  five  kinds ;  four  are  servants  or 

labourers;  the  rest;  namely  the  slaves,  are  0/ fifteen  sorU. 

But  in  the  Miidcshard  it  is  read ;  "among  those  the  slaves  are  fifteen."* 
The  sense  is,  persons  bound  to  obedience  are  servants  of  five  kinds  ;  four  are 
labourwrs ;  the  other,  called  slave,  is  of  thrice  five,  or  fifteen  sorti.  Wuvtir 
isrxsWABA,  Vachesfati  MiSB/iy  and  others,  so  tscfUmin  this  text, 

IV. 
VrShaspati  :^-They  are  declared  t©  be  of  many  sorts,  according  to 

class  and  work ;  and  four-fold  fbr  science,  for  human  knowledge, 

for  love,  or  for  pay. 
2.     Of  these  again,  each  is  distinguished  according  to  &i&  dififerenae 
'  ofwork.* 

*  Te$hdm,  instead  of '  SiMh, 
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Th^  (serrauU)  are  declared  to  be  of  many  sorts.  How  ?  Accordisg 
to  class  and  work ;  aeoording  to  the  distinction  of  tribes  and  of  labour.  He 
mentions  the  distinctions  of  work  ;  '^  science,  <&c.'*  "  Science ;"  knowledge 
of  the  Vidaa  and  the  like.  '*  Human  knowledge  ;*'  skill  in  arts  and  the  like, 
explained  in  the  Dictionary  of  Amira,  arts  and  ordinances,  or  human  9eienee9. 
"  Love;"  becoming  a  tervant  through  the  influence  of  love.  "Pay,"  literally 
wealth  ;  that  is,  money  or  goods.  According  to  the  distinction  of  labour 
for  these  causes,  servants  are  dincriminated  ;  these  four  kinds  are  again  dis- 
tinguished according  to  the  difference  of  work  :  all  this  will  be  explained. 

V. 

NiBXDA: — A  pupil,  an  apprentice,  a  hired  servant,  and  fotu*thly  a 

oommiasioned  servant,  perform  work  ;  slaves  are  those  bom  of  a 

female  slave  in  the  house,  or  the  like. 

"A  pupil"  is  one  who  setiks  the  acquieition  o/" science;  an  apprentice 
seeks  the  aequiekion  of  skill  in  arts  ;  a  hireling  and  a  commissioned  servant 
both  seek  pay.  A  servant  "  for  love"  is  a  slave  of  a  particular  description ; 
the  other  slaves  are  similar  to  servants  for  pay.  Thus  the  sense  is  the  same 
as  in  Mtf  text  o^VBiHASPATi. 

VL 

Narkda  :*— The  wise  have  declared  their  general  dependence^ 

Here  some  explain  dependence,  or  not  being  their  own  masterj,  as 
denoting  that  they  are  incapable  of  acquiring  wesdth  for  themselves.  But 
others  hold  their  dependence  to  mean  subjection  to  a  master ;  consequently 
the  sense  is,  they  commit  a  sin,  and  shall  be  punished  as  is  proper,  if  they 
act  without,  or  against,  their  master's  commands :  but  there  is  no  ordi- 
nanee  showing  universally  the  property  of  their  masters  in  what  is 
acquired  by  them ;  but  where  and  when  it  is  shown  by  the  law  that  slaves 
or  others  are  incapable  of  property,  even  there  and  then  what  they  acquire 
becomes  the  property  of  their  masters  :  and  this  mention  of  dependence  is 
intended  to  determine  contests  respecting  the  independence  of  master  and 
servant,  or  of  teacher  and  pupil. 

VII. 
Nabsda  notices  the  distinction  of  servants  by  class : — He  ia  caiZed  a 
labourer  by  class^  and  has  a  distinct  subsistence. 

The  meaning  is,  whatever  be  the  servant's  class,  he  should  perform  the 
work  of  it ;  and  his  subsistence  and  abode  should  also  be  regulated  by  his 
class.  For  instance,  the  use  of  arms,  and  a  habitation  in  the  best  place,  for 
a  Cshatriya ;  clearing  forests  and  the  like,  and  a  habitation  in  the  worst 
place,  for  the  lowest  Skdra, 

VIII. 

Vrihaspati  describes  the  pupil :— The  triple  science  is  declared  to  be 

the  /ZifeA,  Yajushy  and  Sdma-vedas ;  for  these  lot  him  pay  obedience 

to  a  spiritual  teacher,  as  directed  by  the  law. 

The  Bieh  and  other  VedM  are  mentioned  generally,  comprehending  the 
ACharva-v^da.tOiA  the  like.     "  The  obedience  directed,  or  prescribed,  by  the 

*  Not  named  in  the  original,  but  the  texts  which  precede  and  follow  thie  are  deliTered 
as  NIr  so  A'a ;  ana  it  see  ma  to  be  ImpUod  that  thia  also  is  quoted  from  the  same  authority. 
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law  f  *  consequently,  though  it  be  not  specified,  obedience  is  necessary  ;  and 
he  who  yields  it  not,  may  be  reproved  or  chastised  by  the  teacher,  and  the 
preceptor  offends  not.  For  the  sake  of  science,  obedience  to  an  instructor 
must  also  be  yielded  by  others  than  a  Brahmana ;  for  tliey  study  ordinances, 
or  hwman  sciences.     This  must  also  be  understood. 

IX. 

Nareda  : — Until  he  acquire  the  science,  let  the  pupil  diligently  obey 
his  preceptor ;  his  conduct  should  be  the  same  towards  the  preceptor's 
wife  and  his  son : 

2.   Afterwards  J  performing  the  stated  ceremonies  on  his  return  home, 

and  giving  to  his  instructor  the  gratuity  of  a  teacher,  let  him  return 

to  his  own  house.     This  conduct  is  prescribed  to  the  pupil. 

By  this  a  pupil  is  declared  to  be  a  servant.  The  Betndcara, 

Here  the  punishment  of  a  pupil,  if  he  do  not  yield  obedience,  is  not 
ordained :  hence,  since  it  is  not  here  directed,  no  amercement  is  paid  to 
the  king. 

X. 

8mriH: — But  in  case  of  strife  between  teacher  and  pupil,  father  and 

son,  husband  and  wife,  or  master  and  servant,  their  mutual  litigation 

is  not  legal. 

By  this,  judicial  procedure,  in  such  cases^  is  not  forbidden  ;*  but  Menu 
declares  that  punishment  may  be  inflicted  by  the  teacher  (XI).  It  appears 
that,  if  it  could  not  be  borne,  the  acquisition  of  science  would  be  prevented. 

XL 

Menu  : — A  wife,  a  son,  a  servant^  a  pupil,  and  a  younger  whole  bro- 
ther, may  be  corrected,  when  they  commit  faults,  with  a  rope,  or 
the  small  shoot  of  a  cane  ;t 

2.  But  on  the  back  part  only  of  their  bodies,  and  not  on  a  noble 
part  by  any  means. 

"  Performing  the  stated  ceremonies  on  his  return  home"  (IX);  per- 
forming the  SamdvarUana  sacrifice,  and  giving  the  teacher's  gratuity,  for 
the  sake  of  obtaining  perfect  fruit  from  his  own  act  qf  studying^  let  him 
return  home  to  assume  the  order  of  a  householder,  or  married  man.  Such 
is  the  sense  of  the  text  (IX  2). 

A  pupil  is  mentioned  under  this  title  of  law,  to  determine  the  rules 
respecting  chastisement  of  a  pupil  by  a  teacher,  and  so  forth. 

XII. 
G(6tama  : — The  correction  of  a  pupil  for  ignorance  or  incapacity  shmdd 
he  given  with  a  small  rope  or  shoot  of  a  cane ;  the  teacher  shall  be 
punished  by  the  king,  if  he  strike  with  any  other  instrument. 

*  I  suspect  the  negative  to  be  an  error  of  the  manuscripti 
t  May  I  quote  a  maxim  of  no  less  authority  ?    Set&parddkair  anitdm  ptuhpendpi  ne  ta  'd- 
f/€t ,'  strike  not,  even  with  a  blossom,  a  to\fe  guilty  of  a  hundred  faults. 
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ViJNTlNiEflWABA  says ;  if  a  teacher,  from  an  impulse  of  wrath,  strike 
hiipignl  with  a  great  staff  on  a  noble  part,  then  should  the  pupil,  hurt  in  a 
mode  contrary  to  law,  complain  to  the  king;  there  exists  a  subject  of  litiga- 
tion. 

If  it  be  said,  that  this  contradicts  the  text  cited  (X),  Vuntankswara. 
replies ;  it  is  not  intended  to  forbid  important  suit  son  the  part  of  pupils 
and  the  like,  for  in  some  instances  their  suits  are  admitted :  but  the  litiga- 
tion of  teachers  and  the  rest  is  not  laudable,  eitht^r  in  a  moral  or  civil  view  ; 
therefore  pupils  and  others  should,  in  the  first  instance,  be  discourag^ed  by 
the  king  or  the  court:  this  is  the  implied  sense  of  the  verse  (X).  But,  in 
very  important  cases,  the  suits  of  pupils  and  the  rest  may  be  entertained  in 
the  form  mentioneiT 

But  others  hold,  that  the  suit  of  a  teacher  against  his  pupil,  a  father 
against  his  son,  a  master  against  his  servant,  and,  by  parity  of  reasoning,  a 
husband  against  his  wife,  is  not  legal,  because  the  pupils  and  tlie  rest  are 
dependent  on  their  teachers  and  so  forth,  and  may  be  punished  by  them :  the 
text  (X)  shows  this  very  rule,  and  does  not  forbid  the  suit  of  a  pupil  and 
the  rest  against  a  teacher  and  so  forth  ;  fur  G6TAlf  a  directs,  that  a  pre- 
ceptor, ill  treating  his  scholar  shall  be  punished  (XII).  The  text  in 
question  (X)  signifies,  that  the  pupil  should  proceed,  in  other  matfers,  with 
the  previous  knowledge  of  his  teacher.  The  meaning  is,  that  a  suit  prefer- 
red before  the  king  is  iiregular ;  and,  preferred  by  the  teacher  against  his 
pupil,  is  forbidden.  But  if  the  pupil,  or  son,  violate  his  duty,  and  the 
teacher,  or  father,  being  weak,  is  not  able  to  correct  him,  it  is  consistent 
with  common  sense  that  he  should  then  apply  to  the  king ;  for,  by  violating 
his  duty,  the  pupil,  or  son,  absolutely  becomes  pdshenda,  or  irreligious.* 
This  they  aito  hold. 

The  suit  of  a  teacher,  if  his  gratuity  be  not  paid,  is  not  mentioned  by 
any  other  author ;  but  hell  is  the  pupiVi  fate,  if  he  pay  not  a  gratuity  to  hie 
imttruetor  (Book  II,  Chap.  Ill,  v.  84). 

From  the  text  already  cited  (IX  2)  it  appears,  that  so  long,  {until  the 
eiated  eeremonies  be  performed,)  obedience  is  required,  and  the  pupil  is  de- 
pendent on  the  teacher  (v.  VI,  and  Book  II,  Chap.  IV,  v.  XV  2).  There- 
fore he  should  not  go  any  where,  nor  consume  any  thing,  without  his  pre- 
ceptor's orders ;  and  what  he  acquires  by  labour,  should  be  delivered  to  the 
teacher. 

XIII. 
YiJNYAWALCiA : — When  called,  let  him  study ;  and  deliver  what  is 
gained  to  him  (namely  to  the  teacher). 

Wliat  is  given  by  him,  may  be  consumed ;  what  is  acquired  by  labour, 
may  not  be  given  to  another  :  but,  if  either  paternal  wealth,  or  property 
acquired  5y  ^^^  pvpt7  during  his  minority,  be  given  away,  unknown  to  the 
teacher,  or  notwithstanding  his  prohibition,  it  is  nevertheless  a  valid  gift ; 
but  there  is  offenoe  in  violating  the  prohibition. 

Let  him  deliver  what  is  gained  to  the  teacher  (XIII)  :  this  is  a  moral 
ordinance ;  for  it  is  placed  under  that  head.  Consequently,  duty  is  violated 
if  it  be  not  delivered  to  the  teacher ;  but  he  cannot  forcibly  take  it :  and 
since  the  pupil  is  the  owner  of  that  property,  even  what  is  then  received  as 

*  Literally,  taking  the  marks  of  the  four  orders   (as  explained  in|AMEBA*s  Dictionary) ; 
bat  otherwise  explained  in  this  work  (Chap-  II). 
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alms  may,  if  the  Koholar  give  it  away,  be  a  legal  donation.  If  this  be 
alleged,  they  say,  the  same  rule  is  established  in  this  case  as  in  that  of 
learning  arts  (XX) ;  the  pupil  is  like  a  slave  to  his  preceptor,  and  during 
that  period  o/^ute^^fl  is  every  way  dependent.  But  according  to  Jim^ta- 
VAHANA  and  otheri*,  it  should  be  aflSrined,  that  what  is  then  acquired  by 
labour,  if  it  be  given  away,  becomes  a  valid '  gift ;  for  the  case  is  similar  to 
that  of  a  wife  and  the  rest. 

The  pupil  must  also  perform  other  labour  in  his  preceptof's  house. 

XIV- 
Yajnyawalcya  : — Let  him  constantly  promote  his  teacher's  benefit, 
by  every  exertion  of  mindy  speech,  body,  and  action. 

And  such  practice  is  shown,  in  many  instances,   in  the  Muhdhhdrata 
and  other  toorks. 

XV. 

Yajnyawalcya  : — Those  who  are  endowed  with  memory,  and  who 

are   void  of  malice,  intelligent,   pure,  and  auspicious,  should  be 

legally  instructed,  that  they  may  be  just,  able,  acquainted  with  what 

is  good,  and  learned. 

From  this  direction  it  should  be  deduced,  that  a  pupil,  endued  with 

such  qualities,  and  free  from  such  defects,  having  undertaken  to  study, 

cannot  properly  be  abandoned  without  a  fault. 

ViJNYANESWARA  says,  treating  of  the  pupil,  apprentice,  hireling,  and 

commissioned  servant,  the  conduct  of  the  pupil  has  been  first  propounded  by 

the  text  already  quoted  (XIII). 

XVL 

Vkihaspati  describes  an  apprentice : — Arts,  consisting  of  work  in  gold, 
husbandry,  and  the  like,  and  the  aj*t  of  dancing  and  the  rest,  are 
called  human  sciences ;  let  him  who  studies  these,  perform  work  in 
his  teacher's  house. 

In  the  expression  "  gold,  husbandry,  and  the  like,"  are  comprehended 
work  in  wood,  traffic,  and  the  rest.  Dancing  and  the  like  include  singing 
and  80  forth.  In  the  Chintdmeni  the  text  is  read,  '*  arts,  as  the  manufac- 
ture of  vessels  of  gold  and  the  like,  and  the  art  o/* dancing  and  so  forth,  are 
called,  Ac.**  In  fact,  skill  in  business  which  requires  study,  but  is  different 
from  sacred  ^CAexkQQ,  is  human  knowledge.  This  sense  results /rom  the  text. 
He  should  perform,  in  the  house  of  his  preceptor  or  teacher,  work  relative 
to  the  art  to  be  learned  by  him ;  as  the  manufacture  of  golden  vessels,  and 
the  like,  in  the  house  of  an  instructor  who  works  in  gold  ;  not  labour  of  a 
different  nature,  as  the  thatching  of  a  house  and  the  like. 

XVII. 

Nareda  : — Let  him  who  wishes  to  acquire  his  own  ai't,  with  the  assent 
of  his  kinsmen,  reside  near  an  instructor,  fixing  a  well-ascertained 
period  of  apprenticeship. 
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2.  Let  the  teacher  instruct  him,  giving  him  a  maintenance  in  his 
own  house  ;  and  not  employ  him  in  other  work,  but  treat  him  as  a 
son. 

"  To  acquire  his  own  art ;"  the  art  suitable  to  his  class.  "  A  time  or 
period  ascertained"  by  tbe  attestation  of  witnesses.  "  Not  other  work/* 
but  that  which  u proper  for  instruction  in  the  urt.  The  Relnhcara, 

"  Let  him  reMde  near  his  teacher*'  (dehdryasya  vastd  ante)  :  by  this 
is  expressed  the  derivation  of  apprentice  (antevdsi),  or  pupil  for  instruction  in 
arts.  "  Giving  him  a  maintenance  ;"  the  compound  teim  may  he  explained^ 
to  whom  subsistence  is  given.  The  teacher  himself  must  allow  a  mainte- 
nance to  his  pupil :  his  own  bene6t  is  the  performance  of  a  duty,  reputation 
gained,  and  some  profit.  In  pome  places  of  the  Reindcura,  the  reading  is, 
"  giving  hire ;"  still  a  subsistence  is  meant  by  the  word  **  hire.*' 

In  like  manner,  if  a  pupil  for  tJie  study  of  tho  Vidae  need  a  maintenance, 
it  is  proper  that  the  teacher  should  give  it.  It  is  not  mentioned  in  the  law, 
because  moral  duty  alone  is  the  principal  consideration  of  a  student  in  the 
VSdas:  yet  it  should  be  done,  for  otherwise  duty  is  violated. 

"  But  treat  him  as  a  son"  (XVII)  ;  not,  like  a  slave,  employ  him  at 
pleasure. 

*       XVIIL 

Cattayana  directs  a  penalty  for  employiDg  an  apprentice  in  other 
work  : — He  who  does  not  instruct  his  scholar  in  the  art,  and  causes 
•  him  to  perform  other  work,  shall  incur  the  first  amercement ;  and 
the  pnpil  is  therefore  released. 

^He  who  does  not  instruct  his  apprentice  in  the  art  ;'*  the  teacher  who, 
having  promised  instructions,  but  either  employing  the  scholar  much  in  other 
work,  or  acting  from  the  impulse  of  wrath,  does  not  teach  him  the  art,  shall 
incor  the  first  amercement :  and  the  pupil  may  forsake  him,  and  go  to 
another  teacher. 

Then,  how  is  he  required  to  perform  work  (XVI)  ?  Some  reply,  it  is 
not  forbidden  to  require  obedience  from  him :  but  it  is  forbidden  to  employ 
him  in  business  inconsistent  with  instruction  and  occupying  much  time  ; 
such  as  travelling  to  many  places,  thatching  a  house,  and  the  like.  But 
others  hold,  that  work,  in  the  text  of  Vbihaspati  (XVI)  intends  the  busi- 
ness which  is  to  be  learned ;  it  corresponds  with  the  text,  '^  the  profit  of  what- 
ever work  he  may  there  perform"  (XX)  ;  and  he  should  be  employed  in  such 
labour.  But  if  the  teacher  instruct  him  to  the  best  of  his  knowledge,  and 
do  not  emploj  him  in  other  work,  then  the  pnpil  forsaking  his  teaeher,  and 
going  to  anol^er^  shall  be  chastised. 

XIX. 
NiBXDA  : — But  he  who  deserts  his  teacher,  Aongh  tnitmcting  him 
and  npt  culpable,  shall  be  compelled  by  forcible  means  to  reside 
wiih  hiniy  and  is  liable  to  stripes  and  confinement. 

^  Corporal  punishments'^  blows  and  the  like;  "  jonfinement,"  or  re- 
straint :  so  a  certain  author  hak  explained  the  terms.  The  Retndcara» 
*'  Confinement ;"  binding.                                             The  Chintdmeni, 


Digitized  by  VjOOQIC 


8  NON-PAYMENT   OF  WAGES  OR  HIRE.  [BOOK  HI.  CH.  I. 

For  the  loss  of  life  (the  literal  sense  of  the  first  term)  \vould  be  incon- 
gruous. This  is  considered.  The  teacher  should  himself  inflict  the  stripes 
or  other  punishment,  according  to  law  ;  not  on  a  noble  part  by  any  means 
(XI  2),  but  with  a  small  rope  or  shoot  of  a  cane  (XII).  The  same  chas- 
tisement is  proper  for  desertion  and  for  ignorance.  The  spiritual  preceptor 
and  pupil  are  similar  to  the  teacher  and  apprentice,  but  are  distinguished  by 
the  diflPerence  of  thHr  motives :  the  pupil  studies  the  T^da  on  account  of 
duty ;  the  apprentice  learns  an  art  for  the  sake  of  wealth.  Thus  some 
interpret  the  law. 

Others  hold,  that  a  pupil  may  be  punished  by  the  teacher,  if  the  pupil- 
lage were  undertaken  with  the  assent  of  kinsmen  ;  for  he  has  not  tutorage, 
unless  apprenticeship  were  agreed  to :  and  here  a  lawsuit  arises,  on  applica- 
tion made  to  the  king. 

But,  in  fact,  it  appears  from  the  mention  of  the  assent  of  kinsmen,  tiat 
the  pupillage  lasts  so  long  as  the  kinsmen  do  not  withdraw  the  hoy ;  in  the 
mean  time  correction  may  be  given  by  the  teacher  :  but  if  his  kinsmen  with- 
draw him,  a  suit  may  be  maintained ;  and  if  the  pupil  have  no  kinsmen, 
still  it  is  inferred  that  a  lawsuit  may  arise  on  account  of  desertion. 

If,  through  an  aptitude  to  learn,  the  pupil  become  perfectly  instructed 
in  his  art  before  the  expiration  of  his  apprenticeship,  he  shall  nevertheless 
serve  his  master  the  full  time.  « 

XX. 

NArbda  : — Though  he  have  learned  his  artj  the  apprentice  must  fulfil 

his  stipulated  time  ;  and  the  profit  of  his  labour  during  that  period 

shall  belong  to  his  teacher. 

"  Stipulated  time ;"  the  period  agreed  to.     "  The  profit  of  his  labour ;" 

wages  or  hire,  and  th8  like.  The  Retndeara, 

The  hire  receiveable,  by  the  favour  of  the  teacher,  daring  the  period  of 

instruction  ;  in  that  the  pupil  has  certainly  ownership. 

X^I. 
Yajnyawalcya  : — Though  he  have  acquired  his  art,  the  apprentice 
must  reside  in  his  master's  house  during  the  period  stipulated, 
receiving  his  subsistence  from  the  teacher,  and  giving  to  him  the 
{mit  of  his  art 

The  apprentice  must  reside  in  his  teacher's  house  during  the  stipulated 
period;  that  is,  so  long  a  time  as  was  agreed  to:  for  instance;  "I  will 
reside  in  thy  house  four  years,  to  study  the  art  of  medicine."  If  such  an 
agreement  were  made,  even  though  he  have  gained  the  raquisite  knowledge 
before  the  expiration  of  four  years,  still  be  must  reside  there.  How  shall  he 
reside  there  ?  The  answer  is,  receiving  subsistence  from  his  teacher,  and 
applying  to  his  benefit  the  fruit  of  those  instructions  he  receives  from  him. 
He  most  so  reside  in  his  teacher's  house,  Tiie  Mitdcshard. 

Here,  it  should  seem^  from  the  expression  "  the  profit  of  his  labour," 
&c.  (XX),  that  the  teacher  has  ownership  even  in  what  the  pupil  acquires 
by  voluntary  exertion  in  traffic  and  the  like,  independent  of  his  art,  and 
by  agriculture  or  similar  means,  and  by  treasure-trove  or  other  accident. 
It  cannot  be  said  that  it  may  belong  to  his  father,  under  |Jie  texts  cited  in 
a  former  chapter  (Book  II,  Chap.  IV.  v.  66),  because  there  are  no  grounds 
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for  selecting  one  rule  in  preference  to  the  other.  HU  kiosinen  have  assent- 
ed to  his  apprenticeship  (XVII)  ;  and,  according  to  law,  it  is  the  duty  ot 
an  apprentice  to  acquire  wealth  for  his  teacher.  Nor  should  it  he  said,  that 
the  work  meani  (XX)  is  limited,  by  the  title  under  which  the  text  u  placed, 
to  the  business  to  be  learned.  There  is  no  authority  for  such  a  limited 
constroction.     Thus  some  expound  the  law* 

Bui  others  allege,  as  a  custom,  that  the  fruit  of  what  is  done  through 
the  means  of  the  teacher,  (in  coneequence  of  ifutructione,)  belongs  to  him ; 
but,  in  the  caseof  treasure-trove  or  the  like,  the  waif  is  taken  by  the  pupil. 
According  to  vim^atahava,  the  pupil  has,  in  every  instance,  a  right  to 
retdin  what  is  acquired  by  himself :  this  should  be  considered. 

XXII.     ' 

Nabkda: — At  the  expiration  of  the  period,  the  apprentice,  having 

aoqoired  his  art,  and  formally  delivering  to  the  teacher  the  best 

reward  in  his  power,  departs  with  his  permission. 

*' Having  acquired  his  art:*'  this  intimates  that  if  the  art  could  not  be 
learned  in  the  time  first  stipulated,  he  should  stay,  again  fixing  a  period  of 
further  appr&nticeehip  ;  not  that  he  should  stay  until  the  study  be  completed 
within  the  time  first  stipulated.  For  the  stipulfited  period  is  shown  to  be 
the  principal  consideration,  by  directing  the  apprentice  to  fulfil  hb  time  even 
though  he  have  learned  hie  art  (XX) . 

When  the  time,  or  stipulated  period,  is  expired,  the  apprentice  departs, 
having  presented  a  gratuity  to  the  teacher,  after  formally  walking  round 
him ;  and  this  is  done  as  a  token  of  respect :  obtaining  his  approbation  to 
the  best  of  his  power  ;  giving  the  best  reward  in  his  power,  and  obtaining 
his  instructor's  approbation  ;  or  doing  that  which  is  the  best  reward  for  the 
teacher.     "  To  the  best  of  his  power"  refers  to  the  reward.* 

This  (the  apprentice)  is  the  second  labourer,  a  servant  for  human  know- 
ledge (IV).  A  servant  for  love  is  ioduded  among  slaves,  and  will  be  here- 
after mentioned.  Kareoa  describes  the  third  labourer  by  the  name  of 
hired  servant. 

XXIII. 
NaRBDA  : — Labourers  should  be  considered  as  of  three  sorts ;  highest, 
middle",  and  low :  the  hire  of  their  labour  should  be  proportioned  to 
their  strength  and  to  the  benefit  derived  from  their  exertions, 
2.     A  soldier  is  the  highest  of  these  ;  a  servant  in  husbandry  is  mid- 
dlemost ;   a  carrier  of  burdeSis  is  lowest :   this  is  the  three-fold 
distinction  of  hired  servant. 
"  Bhaetiy'  benefit.     "  Hire  of  their  labour  ;"  the  wages  fixed  for  their 
labour.  The  Retndeara. 

Consequently  wages  should  be  given  according  to  the  strength  of  the 
servant,  according  to  the  work  effected,  and  so  forth  :  for  instance,  one  hired 
lettder,  by  his  own  exertion,  repels  a  hundred  hostile  armies  ;  another  repels 
one  foreign  army :  their  wages  should  be  proportioned  to  their  power. 
"  Benefit;"  particular  effect  of  service,  explained  by  the  Sage  himself;  "a 
soldier  is  the  highest  of  these."      Or,  it  may  mean  that  soldiers  should  be 

*  Tke  last  remark  has  guided  the  transIatioD. 

B 
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distinguished  according  to  their  principal  or  inferior  charge  ^  as  the  soldier 
posted  in  the  rear.  So,  in  regard  to  the  man  who  thatches  the  house,  or 
who  collects  the  grass  or  the  like :  their  wages  should  he  paid  according  to 
their  work. 

XXIV. 
Vr!ha8PATI  : — The  servant  for  pay  is  declared  to  be  of  many  sorts ; 
another  is  the  servant  for  a  share  of  the  gain.     Of  all,  a  low,  a 
middle,  and  a  high  rank  is  propounded. 

2.  A  servant  hired  for  a  day,  a  month,  a  fortnight,  six  months,  or  a 
year,  mast  perform  the  work  engaged  for:  and  he  receives  the 
promised  reward* 

3.  The  soldier  is  the  highest  of  these  ;  the  ploughman  is  the  middle- 
most ;  the  porter  is  de<jlared  the  lowest,  and  so  is  a  servant  employ- 
ed in  the  business  of  the  household. 

4.  A  servant  of  the  second  description  is  declared  to  l^o  one  hired 
for  a  share  of  the  gaiuy  in  the  service  of  a  person  living  by  agricul- 
ture, or  by  attendance  on  herds  of  cattle :  no  doubt  he  shall  receive 

'  a  share  of  the  grain  produced,  or  of  the  milk. 

The  servant  for  pay  is  of  many  sorts  or  descriptions ;  a  hireling,  an 
agent,  and  the  like :  another  servant  for  pay  is  called  a  labourer  for  a  share 
i^the  gain.  These  are  the  servants  for  pay  mentioned  by  Vriha8fa.ti  in  a 
former  text  (lY)  ;  for  the  labourer  for  a  share  of  the  produce  is  a  servant 
for  pay  given  in  the  form  of  a  share.  Of  all  the  servants  for  pay,  except  the 
labourer  for  a  share,  a  low,  a  middle,  and  a  high  rank  is  declared :  tlus  has 
been  al$o  mentioned  by  Nareda  (XXIII),  and  shall  be  explained. 

He  who  undertakes  service  for  one  day,  is  a  servant  for  a  day.  So  a 
servant  for  a  month.  "  Half,"  in  the  text,  signified  half  a  month,  or  a  fort* 
night ;  a  servant  for  half  a  month  or  a  fortnight :  so  a  servant  for  six  months, 
and  a  servant  for  a  year.  *'  Each  must  perform  the  work  engaged  for  :"  he 
must  perform  that  very  work  which  the  person  stipulated  when  he  hired 
him  as  a  servant,  and  not  any  other  work.  Thus,  hired  on  a  stipulation  for 
bringing  water,  he  need  not  carry  burdens,  nor  bring  wood  from  the  forest ; 
but,  hired  on  a  stipulation  for  bringing  fuel  from  the  forest,  he  must  fetch 
wood.  In  case  of  dispute,  it  must  be  determined  by  the  tenor  of  the  com- 
pact. But  if  they  mutually  consent  to  other  employment^  then  every  thing 
is  proper  by  mutual  agreement ;  no  sui^  can  be  maintained  at  a  subsequent 
time,  for  the  party  has  himself  previously  consented.  But  if  a  porter,  hired 
to  fetch  wood  from  the  forest,  finds  imminent  danger  to  his  life  in  that 
employment^  he  has  a  right  to  quit  it,  notwithstanding  his  previous  agree- 
ment. If  he  undertook  it,  knowing  the  great  risk  of  life,  and  aflberwards, 
again  hearing  of  the  danger,  or  not  hearing  of  it,  recede,  what  is  the  rule  in 
that  case  ?  In  the  case  of  imminent  danger  the  employer  cannot  compel 
him,  if  he  refuse  to  abide  by  his  agreement.  But  this  rule  is  not  applicable 
to  soldiers  and  the  like  ;  for  their  employment  is  connected  with  risk  of  life. 
This  should  be  considered  as  consistent  with  reason. 

"  He  receives  the  promised  wages*'  (XXIY  2)  :  when  he  stipulates  less 
or  more  wages  than  are  given  by  people  in  general  for  the  same  work,  the 
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stipulated  hire  is  received'  under  the  authority  of  the  text.  If  hit  stipuli^ 
more  or  less  wages  than  are  proportioned  to  the  work,  that  very  hire  should 
he  received.  But  an  agreement  for  less  or  greater  wages,  un intentionally 
made,  either  hy  deceit  through  false  prdtnises,  or  extorted  hy  force  or  the 
like,  is  not  valid,  as  stipulated  interest,  not  specially  and  freely  promised  hy 
the  dehtor,  need  not  he  paid  (Book  I,  ▼.  XXXYII).  This  should  be  ad- 
mitted, and  is  necessary :  but  greater  favour  depends  on  the  will  of  the 
master. 

Of  these  servants  for  pay,  the  soldier  is  the  highest  in  rank  (XXIY  8). 
This  is  not  exclusive ;  for,  it  is  proper  also  to  consider  a  person  skilled  in 
accounts  as  included  among  servants  of  the  first  rank.  A  ploughman  and 
servant  in  husbandry  are  ultimately  the  same :  nor  is  this  exclusive ;  for  an 
architect  and  others  are  entitled  to  a  place  in  the  second  rank.  '*  A  porter, 
&o."  (XXIY  3)  :  this  is  similar,  since  there  are  other  servants  declared 
equal  to  him  :  ''and  so  is  a  servant  employed  in  the  business  of  the  house- 
hold" (XXIV  2),  bringing  things  for  the  use  of  the  household  and  the  like : 
he  who  performs  these  various  offices  is  also  a  servant  of  the  lowest  rank  ; 
and  others  are  also  comprehended  in  the  mode  pointed  out.  Nor  does  it 
derogate  from  Nabbba.,  that  he  has  not  mentioned  the  servant  employed  in 
the  business  of  the  household. 

"  Another  is  the  servant  for  a  share  of  the  gain  :*'  what  is  thus  men- 
tioned (XXIY  1),  separates  two  titles.  The  Servant  to  whom  food  and 
vesture  are  given,  and  the  labourer  to  whom  a  share  of  the  gain  is  delivered, 
form  the  double  title,  as  wiU  be  mentioned  (LXVIl)  :  and  that  labourer 
for  a  share  is  declared  to  be  the  servant  of  persons  Uving  by  agriculture,  or 
by  herds  of  cattle-  This  again  is  general ;  there  may  be  servants  hired  for 
a  share  of  the  gain  by  persons  subsisting  by  the  manufacture  of  cloths  and 
the  like,  ae  weavers  and  others ;  and  by  persons  subsisting  by  flocks  of 
goats,  sheep^  and  the  like.  A  servant  for  participation  is  one  hired  for  the 
consideration  of  a  share.  This  sonse  of  the  word  the  Sage  announces  :  *' the 
servant  hired  for  a  share  of  gain,  in  the  service  of  a  person  living  by  agricul- 
ture, shall  receive  a  portion  of  the  grain  produced  ;  and  in  the  service  of  a 
person  living  by  herds  of  cattle,  shall  receive  a  ^re  of  the  milk ;"  here 
"  share"  must  be  supplied,  according  to  the  Betnioara,  What  share  P  It 
will  be  mentioned  in  another  place. 

A  commissioned  servant  is  included  by  YbIhaspati  among  servants  for 
pay.  In  r^ard  to  him  also,  the  rule  of  high  and  low  rank  is  to  be  und»- 
stood  according  to  the  circumstances  of  the  case.  But  NAbbda  describes 
him  as  the  fourth  labourer,  and  different  from  the  hireling. 

XXV. 

Nabbda  I — He  who  shall  be  commissioned  for  affairs,  or  for  the  super- 
intendence of  the  family,  should  be  considered  as  a  commissioned 
servant;  and  he  is  also  called  a  family- servant  in  someinstanees. 
"  Things ;"   affairs.   These  two  servants  are  named,  in  judicial  proce- 
dure, commissioner  and  family  servant.  The  Retndoara. 
The  sense  is,  "  commisfiioned"  by  the  king,  or  other  person,  for  affairs, 
such  as  the  protection  of  the  subjects,  the  receipt  of  his  revenue,  or  the 
maintaining  of  an  army  for  war,  and  so  forth  ;  and  by  others  also,  for 
collecting  the  produce  of  the  soil,  or  for  the  management  of  commodities 
bought  or  the  like.    The  same  should  be  understood  of  one  appointed  io  act 
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for  his  p^'incipal  in  a  law-suit.  "  Commissioned"  over  the  family  is  obvious, 
though  jiot  mentioned  by  him  (iy  ihe  author  of  the  Ketnicara)  :  he  who  is 
appointed  to  provide  the  food  and  clothing  of  the  family  is  a  commissioned 
servant.  "  These  two  ;'*  commissioned  for  affairs,  and  commissioned  for  the 
family  :  such  is  the  meaning  of  the  glo$s. 

Are  they  synonymously  or  severally  named  commissioner  and  family- 
servant  ?  Not  the  first ;  since  commissioned  for  affairs  would  be  the  accepted 
sense  of  the  term  family-servant.  Nor  should  it  be  affirmed  that  this  must 
be  admitted  on  the  authority  of  the  text,  for  it  may  be  otherwise  applied : 
and  it  is  directed,  attthe  time  of  affixing  a  meaning  to  a  word,  not  to  admit 
a  sense  by  acceptation,  when  the  derivative  s^nse  can  be  used, 

A  Rule  of  Philosophy: — ^An  accepted  sense,  being  once  admitted,  ex- 
cludes the  derivative  sense ;  bnt,  vrhen  proposed,  it  is  inadmissible 
if  the  derivative  sense  oppose  it 

Nor  should  it  be  said,  that  here  should  be  admitted  a  secondary  sense 
without  losing  the  literal  signification,  for  that  cannot  be  received  unless 
there  be  some  objection  to  the  obvious  meaning.  Thus,  **  he,'*  in  the  ex- 
pression '*  he  should  be  considered  as  a  commissioned  servant,"  being  appli- 
'  cable  to  the  officer  commissioned  for  affairs,  and  to  the  servant  commissioned 
for  the  family,  both  comprehended  under  this  term  used  in  the  singular 
number,  commissioner  is  a  name  for  each  of  them  ;  "  and  he,"  the  servant 
commissioned  for  the  family,  as  is  obviously  meant,  is  called  a  family-servant. 
This  may  be  the  sense  of  the  text. 

Nor  18  the  second  construction  admissible,  that "  one  is  a  commissioned 
servant ;  the  other,  a  family-servant,^^  For  the  servants  commissioned  for 
the  fanoily,  excluded  from  the  name  of  commissioner,  would  be  excluded  from 
the  subdivision  of  the  subject,  as  proposed  informer  texts  (III  and  V). 

On  this  point  it  is  said  a  secondary  sense  must  be  here  partially 
admitted,  and  both  be  comprehended  even  under  the  term  family-servant. 
Where  the  word  cannot  be  pertinent  without  u  secondary  sense,  iuuch  a 
meaning  must  be  a£^ed ;  hut,  how  is  it  inserted  in  the  text  for  that  purpose  ? 
In  the  expression^*  the  cowpen  is  situated  on  the  Ganges,"  and  in  similar 
instances,  the  "word  Ganges  being  explained  in  the  secondary  sense  of  its 
shore,  the  Ganges,  or  stream  of  water  in  the  tract  of  BHAeiBA.T'HA*8  car, 
is  not  included  with  the  shore  signified  by  the  word  Ganges.  This  argu- 
ment is  wrong ;  for  the  term  is  here  employed  in  a  secondary  sense,  without 
losing  the  literal  signification.  This  is  meant  in  the  Retndcara,  and  should 
be  considered  as  accurate:  hence  it  is  said,  "«ofiam0i^  in  judicial  procedure." 

xxvi. 

NArbda  : — Four  servants  are  declared  to  be  those  who  perform  pure 
work ;  but  they  who  do  impure  work  are  the  slaves  of  fifteen  sorts, 
some  properly  so  called y  others  improperly.* 

2.  Work  is  declared  to  be  of  two  sorts,  impure  and  pure :  impure  work 
is  assigned  to  the  slave  ;  pure  work,  to  the  servant. 

*  This  observation  is  added  from  Sir  W.  Johks's  iranslatioii  of  the  text,  as  cited  in  the 
Vipadamava  sftUy  whore  it  is  attributed  to  VrIhaspati. 
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''  Fonr  fiervants ;"  a  pupil,  an  apprantieey  a  hired  servant,  and  a  com- 
ni»ioner. 

"  To  the  servant ;"  to  the  pupil  and  the  rest  of  four  servjints. 

The  Betndeara, 

"  Those  who  perform  pure  work  :'*  consequently  the  pupil  and  the  rest 
should  not  be  employed  in  cleaning  the  house  and  the  like.  It  appears  from 
the  ordinance,  that  even  a  hired  servant  should  not  perform  that  task. 
But  if  any  person,  allured  by  temporary  hire,  be  willing  to  do  such  work, 
for  one  who  ha8  no  slave,  and  who  is  himself  unable  to  perform  it,  may  he 
be  so  employed  F  or  should  he  be  included  in  some  one  of  the  descriptions 
which  vnll  be  given  of  slaves  of  fifteen  sorts  ?  fie  who  consents  to  do  the 
work  of  a  slave,  must  perform  it :  in  this  instance  there  is  no  fault  on  the 
part  of  the  master.  Then,  why  has  this  text  been  propounded  ?  When 
servants  are  not  willing  to  do  the  work  of  a  slave,  then  their  master  may  not 
forcibly  compel  them :  but  when  slaves  refuse  to  perform  that  work,  he  may 
compel  those  dateM  by  forcible  means.  The  text  should  be  considered  as 
propounded  for  this  purpose. 

XXVII^ 
VititHASPATi  :* — Gleaning  the  house,  the  gate-way,  the  necessary,  and 

the  road,  removing  the  dirt  and  rubbish,  and  all  other  impurities, 
2.  Attending  the  master  at  hid  pleasure,  and  rubbing  his  limbs,  are  to 

be  considered  as  impure  work ;  and  all  other  work  as  pure.f 

Though  it  be  said  in  this  text  that  all  other  work  is  pure,  yet  there  is 
no  exclusion  of  other  work  not  tpeeified- 

xxvm. 

Gattatana  : — The  sons  of  slaveB  must  absolutely  do  the  work  of 
removing  urine  and  ordure,  attending  their  naked  master,  and 
handling  cows  and  the  like. 

The  supposed  limitation  in  the  (receding  text  is  done  away  by  the  addi- 
tional  mention  of  attending  a  naked  master  and  handling  cows  and  the  like : 
and  it  is  confirmed,  that  the  customary  office  of  removing  the  dirt  of  the 
body  and  the  like  is  comprehended  in  the  texii.  However  applied,  the 
rule  is  not  infringed,  since  the  texts  are  intended  only  as  examples. 

"  Attendance  on  the  naked  master;'*  handling  clothes  to  him. 

The  Retnaeara. 

"  Attendance  on  the  naked  master ;"  rubbing  his  Um4s  while  naked. 

The  JPdrifdta. 

fioth  interpretations  should  be  admitted,  for  they  are  proper.  But,  on 
the  explanation  given  in  the  Port^'oOi,  naked  is  unmeaning ;  for,  no  other 
than  a  slave  rubs  the  limbs  of  a  master,  though  he  be  not  naked. 

Some  remark,  that,  on  a  thorough  examination  of  the  texts,  it  appears 
that,  where  a  person  is  hired,  the  performance  of  pure  work  constitutes  a 
servant,  and  the  performance  of  impure  work  constitutes  a  slave ;  and  a  hired 

*.The  Mithoriiy  is  not  named :  but  in  the  ^Amava  itiu,  and  in  the  V%v6da  ChiiU6immi 

it  immediately  foUows  the  texts  there  attributed  to  VbIhasfati,  and  here  cited  as  NXbxda's. 

+  I  omit  the  gloss  en  this  text,  which  is  indelicate.    The  text  itself  is  translated  freely. 
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servant,  doing  the  impure  work  described  by  the  text,  should  be  considered 
as  a  slave.  Others  hold,  that  slavery  depends  on  the  particular  relation  of 
property  ;  and  service,  solely  on  the  engagement  of  the  servant.  If  it  be 
said,  there  is  authority  even  over  a  servant ;  ihey  amwer^  this  authority  is 
not  a  cause  of  similar  dependence ;  it  is  the  relation  of  command,  not  of 
property.  Nor  should  it  be  objected,  that  a  similar  relation  may  extend 
also  to  a  wife  or  a  son.  For  they  are  distinguished  ;  or  that  is  barred  by 
the  epithet  of  servant :  and  many  do  not  admit  the  hire  of  slaves.  As  for 
making  the  admitted  diference  of  dependence  to  constitute  slavery,  they  deny 
it ;  for  it  would  not  extend  to  slaves  born  in  the  house,  and  so  forth. 

These  four  servants  are  called  persons  bound  to  obedience.     Nabida 
now  explains  the  slave,  or  fifth  description  of  persons  bound  to  obedience. 

XXIX. 

Narbda  : — One  bom  of  a  female  f&xtTe  in  the  house  of  her  master^  one 
bought,  one  received  by  donation^  one  inherited  from  anceslorsy  one 
maintained  in  a  famine,  one  pledged  by  sl  farmer  master, 

2.  One  relieved  &om  grea4i  debt,  one  made  captive  in  war,  a  slave 
won  in  a  stake,  one  who  has  offered  himself  in  this  form  "  I  am  thine,** 
an  apostate  from  religious  mendicity,  a  slave  for  a  stipulated  timSf 

3.  One  maintained  in  consideration  of  service,  a  slave  for  the  sake  of 

his  bride,  and  one  self-sold,  are  fifteen  slaves  declared  by  the  law. 

•  "  Born  in  the  house  ;*'  bom  of  a  female  slave  in  the  house  of  her  master. 
"  Bought**  for  a  price.  **  Received ;"  or  acquired,  by  the  acceptance  of  dona- 
tion and  the  like.  '*  Inherited  ;*'  a  slave  of  the  father,  or  other  ancestor, 
passing  by  succession  to  the  son  or  other  heir,  "  Maintained  in  a  famine ;" 
m  a  season  not  good,  at  a  time  when  provisions  are  dear,  or,  in  other  toordsj 
during  a  dearth  ;  then  roaintidned :  that  is,  whose  life  has  been  preserved 
for  servitude  by  food  then  given.  "  Pledge  by  a  master ;"  his  own  slave 
pledged  by  the  master  to  a  creditor,  for  a  loan  received,  to  be  his  slave  dur- 
ing the  period  of  the  loan.  '*  Relieved  from  great  debt ;"  redeemed  from 
his  creditor's  custody  on  account  of  a  great  debt,  and  therefore  becoming  a 
slave.  '*  Made  captive  in  war  ;**  one  whose  life  has  been  preserved  by  hie 
consenting  to  slavery,  when  in  danger  of  his  life  in  battle ;  and  thus  acquired 
by  the  conqueror.  '*'WV>n  in  a  stake;'*  overcome  after  an  agreement  in  this 
form,  ''if  I  be  overcome  in  this  contest,  I  am  thy  slave.'*  Who  has  offered 
himself  in  this  form,  *'  I  am  thine ;"  delivering  himself  in  thi&  form,  ''I  am 
thy  slave,"  through  desire  of  money  or  the  like.  "  An  apostate  from  religi- 
ous mendicity  ;'^  quitting  the  state  of  a  mendicant.  "  Stipulated ;"  slatm 
for  a  stipulated  time ;  who  has  fixed  a  period  in  this  form,  '^  I  am  thy  slave 
for  so  long  a  term  ;"  and  so  forth.  '*  Self-bold ;"  who  has  sold  himself. 
These  slaves  of  fifteen  sorts  are  declared  by  NIbbda.  The  text  is  thus 
explained  according  to  YiJiTYiNxgwABA,  Ghabdbswaba,  Yachbbpati,  and 
Bhavadsva. 

"  Won  in  a  stake ;"  won  by  gaming. 

The  Fraedsa  and  Fdrifdta. 

**  Bought^*  and  "  received"  may  also  mean  boys  purchased  or  received 
for  adoption,  but  who  have  become  slaves  through  some  failure  in  the  form 
prescribed  by  the  law.  In  that  instance,  "  received"  signiBes  given  by  the 
father  and  mother ;  and  he  who  is  self^given,  is  one  who  has  offered  himself 
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in  this  form, '' I  am  thin?:"  he  will  be  mentioned  bj  this  deieripiion, 
"  Maintained  in  a  famine ;"  and  who  has  connented  to  slavery  :  but  of  him 
who  has  not  consented  to  become  a  slave,  the  servitude  is  not  admitted  by 
ViJVTAiriifWAB^ ;  for  he  particularly  mentions  consent  as  a  requisite  eendition : 
and  that  is  proper,  since  there  is  no  proof  of  dominion  acquired  by  mainte- 
nance alone.  Tet  persons  bought,  or  received,  may  become  slaves,  although 
they  did  not  consent  to  it  at  the  time ;  for  th^y  are  in  subjection,  and  can- 
not now  become  sods  a/ter  a  failure  in  the  forms  of  adoption. 

If  it  be  said,  they  should  become  servants  ;  else  a  Brdhmana  might 
become  a  slave,  though  his  clatis  be  exempted  from  slavery :  therefore  persons 
bought,  or  received,  if  they  have  not  consented  to  become  slaves,  should  not 
perform  impure  u>ork,  such  as  attendance  on  their  naked  master  and  the 
like  :  The  answer  is,  the  slavery  of  a  boy,  who  has  consented  to  adoption, 
being  admitted  by  a  text  cited  in  Part  II  (Book  V,  v.  CLXXXII)  if  the 
rites  of  adoption  be  not  duly  performed,  servitude  in  general  does  really 
occur  also  in  the  case  of  persons  bought  or  received,  if  the  adoption  fail.  In 
fact,  since  he  is  taken  for  adoption,  he  should  perform  the  office  of  a  son  ; 
but  he  becomes  a  slave  if  he  be  excluded  (in  consequence  of  a  failure  in  the 
adoption)  from  the  rites  ordained  by  the  VStUt,  such  as  obsequies  or  the  like. 
This  is  proper. 

"  Pledged  by  his  master"  (XXXI) :  but,  he  who  receives  a  loan  on 
pledging  himself  U  of  the  same  description  ;  and  he  is  a  slave,  if  he  have 
agreed  to  it  for  subsistence  :  but  not  otherwise,  ybr  he  is  aservant  if  he  have 
agreed  to  service  onljf. 

'*  Relieved"  from  debt :  this  occurs  in  redemption  from  a  debt  due  to 
another,  and  in  remission  of  a  debt  due  to  the  master  himself,  in  considera- 
tion of  the  debtor's  becoming  a  slave ;  but  -a  purchase  results  from  the  remis- 
sion of  a  debt  due  to  the  master  himself.  However,  it  is  so  explained  by 
authors.  *'  Believed  from  great  debt"  comprehends  rescued  from  distress  of 
other  kinds. 

"  Won  in  a  stake  :"  it  is  observed  by  authors,  that  the  verb  is  used 
under  the  rule  they  quote,  that  verbs  of  this  particular  class  are  employed 
in  the  secondary  passive.  But  in  fact  it  is  also  used  in  the  primary  passive,, 
under  another  rule  :  therefore,  in  a  stake  thus  set,  *'  if  I  be  overcome,  I  give 
thee  that  slave  belonging  to  me,"  the  winner  becomes  the  owner  of  the  slave. 

A  slave,  who  offered  himself  in  this  form,  "  I  am  thine,"  is  of  two  sorts ; 
with,  or  without,  a  stipulated  time.  Thus  ;  "  so  long  as  I  serve  thee 
as  a  slave,  so  much  money  shall  be  paid  monthly ;"  or,  "  I  will  serve 
thee  as  a  slave  one  year  :"  in  these  forms  are  two  sorts  of  slave,  offering  him- 
self in  these  words,  '*  I  am  thine  ;"  one  for  a  stit)ulated  period,  and  the  other 
for  an  indefinite  time.  But  the  slave  for  a  fixed  term,  as  subsequently  de- 
scribed, uses  a  similar  form  of  speech. 

This  may  be  understood  of  the  slave  made*  by  the  party  himself,  like  a 
■on  made,  or  adopted,  as  described  by  Mmw  (Book  V,  v.  CCLXXXV).  A 
son  made,  hut  whose  adoption  is  not  completed  according  to  le^al  form,  is 
included  under  slaves  made :  how  this  interpretation  can  have  been  omitted 
by  authors,  may  be  questioned. 

An  apostate  mendicant  is  a  slave  to  the  king. 

*  OrUa,  or  made,  has  been  explained  *  for  a  stipulated  time ;'  taken  literally,  it  admits 
of  the  interpretation  here  proposed  by  the  compiler. 
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XXX. 

Catyayana  : — Where  men  of  the  three  twice-born  classes  forsake  re- 
ligious mendicity,  let  the  king  banish  a  man  of  the  sacerdotal  class , 
and  reduce  to  slavery  a  man  of  the  military  or  commercial  tribe. 

MisBA  and  Chakdeswaba  explain  the  term  used  in  the  text,  the  Cshatra 
and  Vis  or  Cshatriya  (md  Vaisya,  collectively.  Thus  a  man  of  the  sacerdo- 
tal class  is  slave  to  none :  but  the  Cshatriya  and  Vaisya  become  slaves  to 
the  king. 

XXXI. 

Dacsha  : — If  a  man,  after  assuming  religious  mendicity,  abide  not  by 

his  duty,  let  the  king  canse  him  to  be  lacerated  by  the  feet  of  dogs, 

and  immediately  banish  him. 

Deviation  from  his  duty  occurs  when  he  takes  a  wife,  Uke  a  householder ; 
and  in  similar  instances.  That  should  be  discussed  under  the  title  of 
Banishment. 

*' A  slave  for  the  sake  of  his  bride"  (XXIX  3)  ;  a  man  who  acquiesces 
in  slavery  for  the  sake  of  love,  as  mentioned  by  Vbihaspati  (IV  1). 

XXXIL 

Vrihaspati  defines  that  slave ; — But  the -man  who  cohabits  with  the 
female  slave  of  another,  should  be  considered  as  a  slave  for  the  sake 
o/*his  bdde  i  he  must  perform  work  for  her  master,  like  other  slaves, 
or  like  servants  for  pay. 

As  a  servant  for  pay,  (that  is,  a  hireling,)  or  as  a  slave  performs  work 

for  his  own  master,  so  must  he  serve  his  wife's  master. 

XXXIII. 

Menu  : — There  are  slaves  of  seven  sorts  ;  one  made  captive  under  a 
standard,  or  in  battle^  one  maintained  in  consideration  of  service, 
one  bom  of  a  female  slave  in  the  house,  one  sold,  or  given,  or  inhe- 
rited from  ancestors,  and  one  enslaved  by  way  of  punishment. 

"Made  captive  under '  a  standard  ;"  conquered  in  battle.  As  in  the 
chapter  concerning  Virdi,  {in  the  Mah&bh4rata,)  Bhimasena  thus  bespoke 
a  king  called  Susbbica,  vanquished  during  the  war  which  arose  from  the 
seizure  of  a  cow  on  the  south  of  Vtrdt' : 

Fool  I  if  thou  desirest  life,  hear  from  me  the  conditions  :  thou  must 
declare  before  a  select  assembly,  and  before  the  multitude,  ^^  I  am 
a  slave :" 

2.  On  these  terms  will  I  grant  thee  life.    This  is  a  settled  rule  for  him 

'   who  is  conquered  in  battle. 

Consequently,  since  Bhiha  requires  his  declared  acquiescence,  one 

who  agrees  to  it  becomes  a  slave ;  not  every  person  conquered  in  battle, 

whether  he  take  quarter  or  not :  and  this,  in  the  text  of  Mbnu,  comprehends 

persons  won  iu  a  stake. 
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"  Maintained  in  consideration  of  semce ;"  who  lias  agreed  to  slavery 
in  consideration  of  maintenance,  whether  in  a  season  of  scarcity  or  abund- 
ance. "  Bom  in  the  house ;"  born  of  a  female  slave  in  the  house.  "  Sold" 
by  his  father  and  mother,  or  by  either  of  them;  or  ^^sold"  by  himself. 
'*  Given"  by  his  father  and  mother,  or  by  either  of  them  ;  or  self-given  :  and 
he  who  agrees  to  slavery  in  consideration  of  relief  from  distress,  is  self-given ; 
for  he  gives  himself  on  account  of  the  favour  conferred  in  delivering  him  from 
Stress.  "  Inherited  from  ancestors,"  (literally  paternal) ;  descended  in 
succession  from  the  father  or  other  predecessor.  *' Enslaved  by  way  of 
punishment ;"  who  has  agreed  to  become  a  slave  to  acquit  a  fine,  under  the 
text  of  Mehit. 

XXXIV. 

Menu  : — ^A  man  of  the  military^  commercial,  or  servile  class,  who 
cannot  pay  a  fine,  shall  discharge  the  debt  by  his  labour :  a  priest 
shall  discharge  it  by  little  and  little. 

Bnt  an  apostate  from  religious  mendicity  is  also  enslaved,  by  wav  of 
pnnishmMit ;  for  CATXiYAirA  directs,  that  a  dhairijfa  and  Fourya  shall 
become  slaves  of  the  king,  to  atone  for  the  offence  of  apostacy  from  religious 
mendicity  (XXX). 

It  must  here  be  considered,  that  it  does  not  appear,  from  that  part  of 
CIttItaka'b  text  (let  the  king  reduce  to  slavery  a  man  of  the  military  or 
commercial  class),  that  the  king  shall  make  him  his  own  slave :  he  may 
cause  him  to  become  the  slave  of  another ;  for  this  would  be  no  infraction  of 
the  rule.  But,  on  the  question,  whose  slave  does  the  apostate  from  religious 
mendicity  become  ?  slavery  to  the  king  is  supposed  by  ChavdIcbwaba  to 
be  denoted  by  the  terms  of  CAttatana's  text :  the  meaning  there  is,  let  the 
king  enslave  him.  On  the  question,  to  whom  shall  he  be  a  slave  P  since 
this  must  be  comprehended  in  the  text,  and  since  one  other  person  is  men- 
tioned, he  takes  him  as  his  own  slave. 

Is  there  not  an  inconsistency  with  the  text  of  NaREDA  ;  for  he  further 
mentions  the  slave  for  the  sake  of  his  bride,  and  a  slave  pledged  by  his 
master  (XXIX)  P  Some  rt^ly,  the  texts  are  intended  to  propound  their 
servitude,  not  to  enumerate  the  slaves  ;  for  they  are  so  explained  by  Vu- 
utaneIwaba.  The  servitude  of  seven  persons  is  shown  in  the  text  of  MxKir 
(XXXIII),  it  is  not  implied  that  others  besides  those  seven  are  not  slaves. 
His  text  precludes  a  less  number :  not  a  greater  number  ;  for  an  explanatory 
enumeratdon  permits  a  greater  number. 

Others  hold,  that  a  servant,  for  the  sake  of  his  bride,  acquiescing  in 
servitude  through  love,  and  giving  himself  into  slaverv  for  the  gratification 
of  his  lust,  is  included  under  "  one  given"  (XXXIII^  :  and  in  him  who  is 
pledged  by  his  master  the  property  of  the  creditor  is  not  acknowledged,  but 
usniraet  with  the  assent  of  the  debtor.  After  the  stipulated  period,  if  the 
debtor  do  not  redeem  a  pledge  given  foe  a  fixed  time,  it  becomes  the  creditor's 
property  :  how  then  are  the  slaves  described  by  NIbbda  comprehended  in 
the  text  of  Mbnii  ?  but  YiJKTAifii^ABA  admits  the  creditor's  property  in 
apledge^even  within  the  period  of  the  mortgage;  surely  on  his  opinion, 
th^  are  not  all  comprehended  in  Menu's  text.  To  this  oljeetion  the  amtoer 
if,  there  is  no  proof  of  the  creditor's  property  in  a  pledge  within  the  period 
for.  which  it  is  pledged ;  but,  after  ib«t  period,  his  property  is  acknowledged, 
and  it  ultimately  becomes  a  [second ^f^  or  inferior  sale.    Thus,  if  the  agree- 
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ment  be  id  this  form,  *^  should  I  not  redeem  the  slave  at  the  expiration  of 
the  fifth  year,  this  slave,  and  this  property,  belonging  to  me,  shidl  be  thine ;" 
the  principal  sum  being  considered  as  the  price,  there  is  in  fact  the  com- 
plete act  of  relinquishment  at  a  subsequent  tiino^  after  a  prior  receipt  of  the 
price.  It  must  be  admitted  by  VuKTANiSwAKA  and  the  rest,  that  it  means 
pledged  for  the  payment  of  a  debt  due  to  the  man  himself ;  for  redemption 
from  a  debt  to  another  is  implied  by  *'  one  relieved  from  great  debt"  (XXIX)* 

Thus  the  texts  of  Mbitu  and  Ka^eda  correspond :  but  Kabbda  has 
mentioned  fifteen  sorts  as  an  enlarged  explanation,  and  to  form  the  necessary 
distinctions  in  regard  to  the  enfranchisement  of  slaves. 


Sect.  IL— On  Emancipation  from  Slavery. 
Art,  I. — On  Enfrane/iiiement  of  Slaves, 

XXXV. 

Nabbba  : — Of  those  slaves  the  first  foiu*  (one  born  in  the  house^  one 
bought  J  one  received  J  and  one  inherited)  are  not  of  right  released  from 
slavery :  unless  they  be  emancipated  by  the  indulgence  of  their 
masters,  their  servitude  is  hereditary. 
2.  That  low  man,  who,  being  independent,  sells  himself,  is  the  vilest 
of  slaves ;  he  also  cannot  be  released  from  slavery. 

I^teraihf  "  there  ;*'  that  is,  among  those  slaves :  the  first  quadruple  set 
is  not  emancipated  ;  collectively,  ou6  born  of  a  female  slave  in  the  house, 
one  bought,  one  received  in  donation  or  the  like,  and  one  inherited  from 
ancestors :  these  cannot  be  released,  unless  they  be  emancipated  by  a  master, 
whose  life  has  been  endangered,  but  has  been  saved  bg  the  slave ;  for  the 
enfranchisement  of  slaves  of  all  sorts,  in  that  case,  will  be  mentioned. 

^'  Indulgence"  is  explained^  in  the  Reinacara^  affection.  Consequently 
the  slave  born  in  the  housQ,  and  the  rest,  may  be  liberated  if  the  master  be 
satisfied ;  but  not  otherwise.  Since  one  maintained  in  a  famine  and  the 
rest  are  not  comprehended,  in  the  text  of  NAbeda,  under  slaves  received  in 
donation  and  the  like,  they  may  be  liberated.  But  it  should  also  be  inferred, 
that  a  boy  received  for  adoption  as  a  son  given,  and  ultimately  becoming  a 
slave  through  a  failure  in  the  forms  of  adoption^  is  not  liberated  without 
favour ;  since  he  also  is  one  received  in  donation. 

''  Independent"  (XXXV  2)  ;  explained,  in  the  BetMOoata^  his  own 
master.  Consequently  there  is  no  fault  on  the  part  of  a  dependent  person, 
subject  to  his  father  and  mother. 

'^  He  also  cannot  be  released  from  slavery"  (XXXV  2)  i  that  is,  one 
who  sold  himself  cannot  be  released  from  slavery.  Hence  emancipation  is 
denied  to  five  slaves.  The  separate  jmention  of  one  bought,  and  one  self- 
sold,  is  intended  to  denote  a  greater  offence  in  the  person  who  sells  himself ; 
but  there  is  no  offidnee  on  his  part,  if  he  sell  himsefr  for  a  religious  purpose. 

Mdreandeya-purana : — If  I  enter  the  flames  unknown  to  the  Ch&nddJaj 

I  shall  again  become  his  slave  in  anotlter  birth. 

This  is  a  reflection  of  the  uuivenitl  monarch  HBBilpCHAirnBE,  who  had 
become  the  slave  of  a  Chdnddla  to  pay  the  sacrificial  fee,  after  giving  his 
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whole  property  to  the  holy  Sage  Yiswahitba,  and  who  wished  to  commit 
himself  alive  to  the  flames,  with  his  wife,  through  affliction  at  the  accidental 
death  of  his  infant  son  Rohita^wa.  ''  Unknown  to  the  Chdnddla,  &c  :'' 
that  is,  since  a  slave  is  dependent  in  all  acts  generally,  he  is  not  liberated 
even  by  yoluntary  death.   ^ 

On  this  MiSRA  remarks,  that  **  the  speech  of  HlRikmABBBK  regards 
the  misconduct  of  a  slave ;  else  he  could  never  be  released  from  nlavery 
under  an$f  eir€um$tances. ''  It  should  be  considered,  that  a  slave  is  liberated 
by  death ;  huty  since  it  is  shown  by  implication,  in  the  Mdremndeya-purdna, 
that  a  slave  is  dependent  even  in  regard  to  Ufe  and  death,  his  j^uicide, 
though  allowed  by  the  law,  would  produce  immoral  consequences  ;  hcuce,  as 
a  man  is  debtor  to  his  creditor  even  in  another  birth,  so  he  would  become 
the  slave  of  bis  former  master.  Yet,  if  his  death  happen  by  the  act  of  Gob, 
he  would  be  liberated  from  slavery  ;  for  there  is  no  proof  of  the  state  of 
slavery  continuing  in  another  birth,  and  the  connexion  of  servitude  is  in 
general  limited  to  the  period  of  life.  As  for  the  observation,  that  else  lie 
could  not  be  released  from  slavery,  it  should  be  considered,  that,  by  the 
favour  of  deities,  he  may  be  released  from  slavery,  if  he  adhere  to  his  duty. 
All  this  regards  another  world;  there  is  not  much  use  in  further  discussing 
the  question. 

XXXVI. 
MfiNU  : — A  Stidra^  though  emancipated  by  his  master,  is  not  released 
from  a  state  of  servitude  ;  for,  of  a  state  which  is  natural  to  him,  by 
whom  can  he  be  divested  ? 

The  meaning  is,  even  by  the  owner's  favour,  a  Sudra,  born  of  a  female 
f^Iave  in  the  house,  or  otherwise  included  in  the  quadruple  set,  or  heeome  a 
i^ervant  of  the  lowest  rank,  cannot  be  released. 

And  a  slave  i«  not  released  from  servitude  without  favour.  There  is  no 
inconsistency  if  this  be  applied  to  others  besides  a  Sddra,  but  born  of  a 
female  slave  in  the  house,  or  the  like.  The  Retndcara. 

Emancipated  by  him  to  whom  he  had  becopae  a  slave  by  capture  in  war 
or  the  like,  a  Siidra  is  not  released  from  a  state  of  servitude  to  Brdhmanax. 
Since  servitude  is  natural  lo  him,  who  can  devent  him  of  a  state  of  slavery 
proper  to  the  servile  class  ?  Hence,  it  is  necessary  that  obedience  be  paid 
by  hSudra  to  a  Br&hmana,  or  twice-born  man.  This  is  intended  ;  else. the 
subsequent  enumeration  of  slaves  would  be  nugatory.  Cullucabhatta. 

When  some  BrakmanUy  becoming  very  poor,  emancipates  a  slave,  is  he 
not  liberated  ?  As  a  son,  so  a  slave,  should  not  be  forsaken.  When  in 
very  gr^t  distress  a  man  releases  a  slave,  still,  although  the  slave  any  how 
provide  his  own  subsistence  by  other  work,  he  must  return  when  his  master 
recalls  him,  and  perform  l^he  duties  of  servitude :  the  text  is  intended  for  this 
purpose.  It  is  implied  in  Cullucabhatta' s  exposition,  that  if  the  ^Sudra 
»ay,  "  because  I  have  been  abandoned  by  thee,  therefore  I  will  not  do  thee 
service,"  then  the  king  shall  compel  him  to  discharge  iheduiiek  o/'servitude  ; 
else  the  subsequent  enumeration  of  slaves  would  be  nugatory.  Such  is  the 
meaning.  If  the  sense  of  the  ordinance  be,  '*  since  he  belongs  to  the  servile 
class,  he  is  the  slave  of  twice-born  men;  therefore  the  king  shall  cause  him 
to  be  employed  in  service,  however  reluctant:"  then  the  particular  allusion 
of  this  text  to  one  made  captive  under^a  standard,  and  to  one  maintained  in 
consideration  of  service,  would  br  immoaninpf :  for  the  servitude  of  other.« 
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besides  those  made  captives  under  a  standard  and  the  like,  results  even  from 
their  servile  class.  It  must  however  be  considered,  that  the  text  ioMch 
enumerate  slaves  (XXXIII)  can  also  be  applied  to  others  besides  Sudras. 

XXXVIL 

Menu  : — Both  him  of  the  military  and  him  of  the  commercial  class, 
if  distressed  for  a  livelihood,  let  some  wealthy  Brdhmana  support, 
obliging  them,  without  harshness,  to  discharge  their  several  duties. 

2.  A  Brdhmana^  who,  by  his  power,  and  through  avarice,  shall  cause 
twice-born  men,  girt  with  the  sacrificial  thread,  to  perform  servile 
acts  without  their  consent,  shall  be  fined  by  the  king  six  hundred 
•panas. 

It  should  not  be  objected,  tliat,  the  servile  employment  of  others  than 
Sudras  being  forbidden  by  these  texts  of  Menu,  slavery  is  limited  to  this 
class  ;  and^thc  slavery  of  one  made  captive  under  a  standard,  should  be  estab- 
lished for  Sudras  only :  and  the  sense  of  these  texts  is,  that  a  Brdhmana 
should  with  tenderness  support  a  Cshatriya  or  Vaisya  distressed  for  a  live- 
lihood, but  employ  them  in  their  own  several  duties  ;  that  is,  employing  a 
Cshatriya  in  military  service  or  the  like,  and  employing  a  Vaisya  in  com- 
merce and  so  forth,  he  should  maintain  them.  Consequently,  this  sense  of 
the  text  being  also  inferred  as  a  matter  of  course,  the  text  is  delivered  as  a 
rigid  precept.  It  appears,  therefore,  that  a  wealthy  Brdhmana,  having 
occasion  for  the  service  of  a  soldier  or  the  like,  should  he,  from  anger  or  any 
other  motive,  omit  to  support  those  persons,  shall  be  amerced.  He  must 
oblige  the  Cshatriya  and  VaUya  to  discharge  their  several  duties,  not  to 
perform  servile  acts.  This  also  is  a  rigid  precept,  which  the  legislator  deli- 
vers in  the  second  verse.  If  he  cause  twice-born  men,  girt  with  the  sacrifi- 
cial thread,  to  perform  servile  acts  without  their  consent,  he  shall  be  fined 
six  hundred /7a«a^  :  and  this,  in  the  objector^ s  opinion,  agrees  with  Culluca- 
bhatta's  exposition. 

It  is  answerad,  the  expVession  "  without  their  consent,"  admits  servi- 
tude with  their  consent :  and  servile  acts  may  be  performed  for  a  Brdhmana, 
by  a  man  of  the  military  or  commercial  class,  from  religious  motives  ;  as  it 
is  related  in  the  Mahdbhdrata  and  other  works,  that  Cbisuna,  an  incarna- 
tion of  the  divinity,  who  took  upon  himself  the  human  body,  and  accepted 
the  customs  of  the  world,  did  present  water  to  wash  tlie  feet  of  Brdhmanas, 
The  author  of  the  Retndcara  also  observes  on  the  words  "  cannot  be  releas- 
ed from  slavery"  (XXXV),  that  they  regard  other.-?  besides  'SudraSy  but  born 
of  a  female  slave  in  the  bouse  and  the  like. 

If  an  independent  Brdhinand  employ  a  Vaisya  and  a  Siidra*  hired  as 
servants  for  military  duties,  or  for  commerce  or  the  like,  in  washing  his  feet, 
against  their  will,  he  shall  be  amerced.  .  Such  is  the  sense,  as  appears  from 
the  use  of  the  term  "by  his  power'*  (XXXVII  2). 

Then,  if  a  Siidra  at  any  time  do  not  perform  servile  acts  for  a  Brdhmana, 
ought  he  to  be  forcibly  employed  in  his  service  ?  It  appears  from  the  ex« 
pression  "  cannot  be  released  from  a  state  of  servitude,'*  that  the  state  of 
servitude  which  has  already  occurred  cannot  be  annulled.  But,  in  this  case, 
the  man  has  not  become  a  slave ;  what  then  shall  be  annulled  ?  This  should 
be  considered. 


So  the  MS.      If  shouM  >>e  0^rtr/r'»"r  or  Vnixprr. 
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It  should  not  be  objected,  that  the  state  of  servitude  was  born  with  him  ; 
because  that  is  intimated,  by  the  words,  a  state  which  is  natural  to  him 
(XXXVI)  ;  and  accordingly  the  servitude,  even  of  one  unbought,  is  admit- 
ted by  the  following  text : — 

XXXVIIL 

Menu  :— ^But  a  inan  of  the  servile  closs^  whether  bought  or  unbought, 

he  may  comi)el  to  perform  servile  duty  ;  because  such  a  roan  was 

created  by  the  self-existent  for  the  purpose  of  serving  Brahmands. 

'  The  expression^  ^  a  state  which  is  natural  to  him,"  has  no^t^uch  meaning 
as  9uppo9ed  in  the  ohjeelion.  What  does  it  mean  ?  When  a  *^udra  is  born, 
is  servitude  t*!  all  men  bom  with  him  ?  Or  servitude  to  no  one  in  particu- 
lar, but  general,  and  h^  which  he  afterwards  becomes  the  slave  of  him  who 
takes  him  ?  Not  the  first ;  were  it  so,  that  ^S^ddra  might  be  taken  as  a  slave 
by  all  twice-born  men  ;  and  if  any  Sudra^  not  serving  any  pei'son,  were  ac-  • 
ciden  tally  starved  or  the  like,  it  would  be  a  sin  on  the  part  of  all  twice-born 
men ;  a  person  cannot  compel  any  Sudra^  wham  he  meeU  on  the  road,  to 
perform  servile  duty.  Nor  is  the  second  supposition  right ;  for,  servitude 
requiring  a  permanent  connection,  there  cannot  be  a  state  of  servitude  with- 
out a  master  to  he  served  ;  consequently  it  is  proved,  that  the  son  of  a  female 
slave  forsaken  by  her  master  is  not,  at  the  moment  of  his  birth,  f  lave  to  any 
roan.  Even  though  a  state  of  servitude  were  admitted  to  belong  to  that 
Sudra^  there  would  be  no  use  in  thus  supposing  a  perfect,  but  unconnected, 
servitude  ;  for,  even  though  he  were  a  slave  generally,  yet,  unless  he  be 
received  in  donation  or  otherwise  by  any  one  man,  he  cannot  be  forcibly  seized 
by  him. 

On  this  point  the  test  opinion  is  this  :  as  property  in  gold,  silver, 
and  other  effects  received,  may  be  devested  bv  gift,  sale,  or  other  alienation ; 
but  not  the  dominion  over  a  wife,  though  received  like  gold  or  the  like ;)  for  a 
husband  and  wife  are  not  divorced  by  desertion  or  neglect :)  so  a  slave  also 
is  not  emancipated.  But  that  is  techAical,  not  actual :  for,  during  the  period 
of  desertion,  there  is  no  sin  on  the  part  of  his  master  in  not  supporting  him  ; 
and  his  master  has  no  power  over  wealth  then  acquired  by  him.  "  A  state 
natural  to  him"  (XXXVI  >  is  mentioned  as  a  cause  :  and  *'  natural*'  signifies 
produced  at  the  creation,  when  the  servile  class  was  produced  ;  namely,  his 
natural  subsistence  by  servile  attendance. 

If  any  slave,  emancipated  by  his  master,  has  undertaken  servile  attend- 
ance on  some  other  person,  and  afterwards  the  former  master  claims  him  ; 
what  is  the  rule  in  that  case  P  He  belongs  to  the  second  master  ;  because, 
in  fact,  he  accepted  his  service  at  the  very  moment  when  h\s  former  servitude 
was  ceasing.  What  is  said  of  a  Brdhmana  compelling  a  man  of  the  servile 
class  to  perfonn  menial  offices  (XXXVIII),  is  intended  to  authorize  the 
servitude  of  a  ^Sudra,  after  forbidding  that  of  a  Cshatriya  and  a  Vaisga. 
By  the  expression  "  compel  him  to  perform  servile  duty,**  is  declared  the 
property  of  employing  a  Sudra  in  menial  offices,  whether  bought  c9 
unbought :  the  word  "bought**  implies  slave  in  general ;  "unbought"  denotes 
hired  servant  and  the  like  ;  consequently  there  is  no  offence  in  employing 
him  on  slavish  work,  though  he  be  a  servant  only.  This  is  expressly 
declared. 

Until  a  S&dra,  emancipated  by  his  master,  be  taken  by  another,  as  thus 
explained,  he  may  be  remanded  ;  and  a  Cshatriya  and  Vaisya  niay  be  em- 
I 
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ployed  in  servile  duties  with  their  consent:  they  may  be  released  from 
servitude  by  the  favour  of  their  master,  and^  cannot  be  again  seized  without 
their  own  consent.  A  master  employ ina^  a  Sudra^  whether  he  be  a  hired  or 
a  commissioned  servant^  in  menial  offices,  shall  not  be  amerced ;  but  if  he 
employ  a  Cshatriya  or  Vaisya  in  sernle  duties,  against  their  will,  he  shall  be 
amerced.     Such  is  the  concise  statement  of  the  Uno. 

That  one  born  of  a  female  slave  in  the  house,  one  bought,  one  received 
in  donation,  and  one  inherited  from  ancestors,  cannot  be  released  from 
slavery,  has  been  declared:  NAbbda  next  declares,  that  one  who  gave 
himself  in  this  form,  '*  I  am  thine,"  cannot  be  released  from  slavery. 

XXXIX. 

Nareda  :— Over  the  slave,,  who,  having  given  himself  in  this  form, 
*^  I  am  thine,"  goes  to  anothery  the  second  master  does  not  acquire 
absolute  dominion  :  at  pleasure  the  former  owner  may  reclaim  him. 

This  must  be  understood  of  a  slave  who  goes  of  his  own  accord,  without 
emancipation  by  the  favour  of  his  master. 

" Slave ;'*  literally,  one  not  his  own  master.  "If  he  go  to  another 
person  ;*'  if  he  go  to  become  a  slave :  in  that  t^ase  the  former  master  may 
claim  that  slave ;  and  the  other  master,  though  he  have  received  him,  does 
not  obtain  him  as  a  slave  :  but,  emancipated  by  the  favour  of  his  master,  he 
may  be  released  from  slavery.  This  should  be  affirmed  ;  else  it  would  be 
unequal  that  one  born  in  the  house  and  the  like  may  be  released  from 
slavery,  and  that  one  who  offered  himself  in  this  form,  "  I  am  thine,"  should 
be  incapable  of  freedom. 

It  may  be  admitted,  that,  by  their  master's  consent,  a  Cghatriya  and  a 
Vaisya,  who  have  voluntarily  undertaken  servitude,  may  be  released  from 
slavery,  and  be  received  by  another :  but  a  &udra  ^may  not  be  taken  by 
another  master  ;  for  it  is  declared  by  MsNXj,  that  a  SUdra,  though  emanci- 
pated by  his  master,  is  not  released  hojn  a  state  of  servitude.  This  inference 
is  denied.  Since  there  is  no  proof  of  the  former  master's  property  after 
emancipation,  an  unowned  slave  may  be  received  ;  and,  a  second  property 
arising,  both  have  not  a  distinct  ownership.  The  title  of  both  is  absolutely 
similar ;  but  the  right  of  the  second  master  subsists,  because  the  slave  has 
not  been  emancipated  by  him ;  therefore,  without  his  consent,  the  former 
owner  is  prevented  by  this  text  (XXXIX)  from  seizing  the  slave. 

It  should  not  be  objected,  that  the  text  of  Mbkit  (XXXVI)  shows  the 
former  owner's  property  in  a  slave,  though  forsaken  by  him  :  hence,  a  second 
master  acquires  no  property  in  a  slave  still  appertaining  to  a  former  owner ; 
for  one  peculiar  right  precludes  another  of  the  same  nature.  Property  in  an 
enfranchised  slave,  causing  dependence  and  the  like,  is  not  literally  admitted. 
That  another  may  take  him  again  into  service,  though  enfranchised,  is 
implied  in  the  text  of  Meihj  (XXXVI)  ^;  else,  an  enfranchised  slave  not 
^ing  forsaken  by  his  former  master,  the  IS&dra  would  be  deprived  of  a  live- 
lihood, since  he  could  not  be  received  by  another :  or  the  householder  would 
be  guilty  of  sin  in  not  supporting  the  slave,  though  voluntarily  dismissed  ; 
since  there  could  be  no  relinquishment  anncdling  his  property. 

If  t/  be  admitted  that  a  right,  called  ownership,  over  the  liberated  slave, 
subsists  to  authorize  the  inaster  to  remand  his  slave,  wherever  he  reside,  even 
after  he  has  found  a  livelihood  by  alms  and  the  like,  still  there  is   nothing 
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inoonsisteat  with  the  right  of  the  second  master ;  fci^his  property  is  of  a 
different  nature.  But,  in  fact,  no  different  title  is  admitted :  for  it  may  be 
explained  hj  iuppamnff  tAa  property  annulled;  and  mnMer  inierpreUUion 
would  be  inconsistent  with  ins  moUom  of  a  second  master.  The  text  of 
Mnru  (XXXVI)  intimates  the  taking  of%im  a^ain  into  amrviee,  after  eman* 
oipation  firom  his  last  master,  as  well  as  from  his  first ;  for  no  distinelion  is 
expressed.  Thus,  according  to  authors,  any  slave  emancipated  by  his 
master,  received  by  another,  and  emanoipated  by  him  also,  may  be  taken  by 
his  former  master. 

On  the  opinion,  in  which  the  slave  for  a  stipulated  time  is  opposed  to 
him  who  gives  himself  in  this  form,  ^'  I  am  thine,"  this  text  (XXXIX) 
regards  a  slave  for  an  indefinite  term,  as  well  as  a  slave  for  a  definite  time 
whilst  the  period  atipulaied  is  unexpired.  A  slave  for  a  definite  term  is 
liberated  after  the  period  expires.  But,  according  to  authors,  the  slave  for 
a  stipulated  term,  as  distinct  from  him  who  offered  himself  in  this  form, 
"  I  am  thine,"  is  not  intended  by  this  text  (XXXIX).  This  should  be 
admitted. 

XL. 

Nareda  : — ^They  who  are  stolen  and  sold  by  thieves,  and  they  who  are 

enslaved  by  force^  should  be  liberated  by  the  king  ;  their  slavery  is 

not  admitted. 

Stolen  by  a  robber  in  their  infancy,  or  by  a  thief,  and  sold  by  him,  but 

remaining  silent  at  the  time  of  the  sale  through  apprehension  of  ill  treatment 

from  the  robber,  and  afterwards  telling  the  circumstances  to  obtain  their 

freedom,  these  slaves  should  be  released  ;  and  if  the  master  refuse  their  dis- 

cha]^e,,they  shall  be  liberated  by  the  king  :  and  they  who  ai'e  enslaved  by 

force,  {Sitdraa  ;  and  Cihatriyat^  or  VaityoM,  employed  in  servile  work  without 

their  consent ;)  shall  also  be  released  by  the  king. 

If  a  potent  robber,  seising  any  person,  sell  him  ;  and  the  person  sold 
remain  silent ;  in  that  case,  he  ought  not  to  be  liberated  by  the  king,  because 
the  purchase  was  mmde  through  the  fault  of  the  person  sold.  This  is  denied ; 
for,  whether  he  have  consented  or  not,  the  validity  of  his  act  under  the 
impulse  of  fear  is  not  admitted  by  Yajittawalcya  (Book  II,  Chap.  IV,  v.  58). 

XLL 
Tajhtawalota  :— One  enslaved  by  force,  and  also  one  sold  by  robbers, 
is  released  from  slavery. 

This  text  of  Tajvyawalota  (XLI)  is  cited  by  VusriiniwABA  in  this 
manner ;  ^  the  legislator  declares  the  law  applicable  to  the  slave  and  appren- 
tice." Consequently  his  meaning  is,  that  one  forcibly  taken  as  a  pupil  ia 
also  released.  But  an  apprentice  is  not  suggested  by  the  literal  sense  of  the 
text ;  for  he  is  not  a  slave,  nor  is  he  bought.  However,  a  pupil  is  compre« 
bended  in  the  rule  by  parity  of  reasonmg  ;  and  the  obvious  argument, 
noticed  by  this  author,  is  also  observed  by  us :  moreover,  should  any  person 
forcibly  taking  one  fit  to  receive  instruction  in  arts,  compel  him  to  reside  in 
his  house,  and  employ  him  in  work ;  or  if  anv  person,  not  having  authority 
over  the  boy,  ft>  please  a  teacher  of  arts,  ddiver  to  him  another's  child 
(wi^out  the  knowledge  of  the  father  and  mother)  to  receive  instructions  in 
an  art;  in  ^ose  oases  also  his  apprenticeship  is  null.  This  is  implied. 
¥i7kta9I6waba'b  meaning  is  this :  it  appears  from  the  legislator's  propound* 
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ing  the  duiy  of  an  apprentice,  after  this  text  (XLI),  by  the  verse  cited  in 
the  preceding  Bection  (XXI),  that  an  apprentice  is  also  implied  in  this  text. 
But  others  say,  that  VuittIneiIwara,  author  of  a  commentary  on  the 
collected  texts  of  TAjntawalota,  having  premised  the  five  descriptions  of 
persons  bound  to  obedience  as  delivered  by  Nabbda,  and  not  finding  any 
mention  of  pupil,  and  of  hired  and  commissioned  servants,  in  this  chapter 
of  TAjktawalcta,  says,  "  he  declares  the  particular  law  respecting  slaves 
and  apprentices  :"  therefore  one  verse  (XL  I)  relates  to  slaves ;  the  other 
verse  (XXI)  relates  to  apprentices. 

This  might  be  suitable,  if  it  were  not  repeated,  when  citing  the  other 
verse  (XXI),  "  he  declares  the  duties  of  an  apprentice."  In  fact,  from  his 
use  of  the  term  ''  applicable,"  ("  he  declares  the  particular  law  applicable  to 
the  slave  and  apprentice  :")  the  commentator  hints  another  opinion  :  it  may 
01^  it  may  not  be  so ;  bHU  compulsive  apprenticeship  and  the  like  must  be 
null  under  the  general  text  (Book  II,  Chap.  II,  v.  10).  This  we  deem  a 
proper  exponiion. 

"And  also  one  sold  by  robbers"  (XLI)  :  it  is  the  opinion  of  Vijnta- 
NB§WA&A^  that  under  the  word  "  also,"  one  pledged  and  one  given  are  like- 
wise released  :  ahd  it  should  be  understood,  that  a  person  won  in  a  stake 
from  a  robber  should  also  be  discharged. 

NAbxda  declares  the  mode  of  emancipation  for  all  slaves : 

XLII. 

Nabbda: — Among  those,  whoever  rescues  his  master  from  imminent 

danger  of  his  life,  shall  be  released  from  slavery,  and  shall  receive 

the  share  of  a  son. 
Among  those  slaves  of  fifteen  sorts,  whoever  delivers  his  master  from 
danger  of  life,  is  released  from  slavery,  whether  he  be  a  slave  inherited  from 
ancestors,  or  be  of  another  description.  This  is  the  general  cause  of  enfran- 
chisement of  all  slaves ;  as  mentioned  in  the  Mitdeghard,  on  explaining  the 
text  of  YIjittawalota  (XLIV),  "  he  who  saves  the  life  of  his  master, 
attacked  by  robbers,  by  a  tiger,  or  the  like,  should  be  emancipated." 
Therefore  the  construction  is,  among  these  slaves  above  described,  (one  born 
of  a  female  slave  in  the  house,  one  bought,  one  received  in  donation,  one 
inherited,  and  one  who  offered  himself  in  this  form,  "I  am  thine;")  who- 
ever rescues  his  master,  &c.  This  consequently  obviates  the  bad  interpret 
tation,  that  one  maintained  in  a  famine,  or  the  like,  is  not  released  from 
slavery  on  rescuing  his  master  from  danger  of  life ;  for,  in  comparison  with 
one  maintained  in  a  famine,  the  servitude  of  one  inherited  or  bought  is  more 
rigidly  permanent :  and  the  emancipation  of  one  who  saves  his  master's  life, 
is  mentioned  generally  by  YAJmrAWALCTA. 

Without  ^A^  consent  of  his  master  to  his  emancipation,  he  is  not 
released  from  servitude  on  saving  his  roaster's  life ;  this  consent  alone  effects 
his  release  from  slavery  :  such  is  the  inference  of  common  sense ;  for  preser- 
vation of  life,  and  every  other  service,  is  incumbent  on  a  slave  bought.  If 
this  be  affirmed,  the  answer  is,  no  such  rule  can  be  established  without 
authority  from  the  text  of  a  Sage,  or  of  an  esteemed  Author. 

A  piaster  .and  servant,  skilled  in  swimming,  are  crossing  a  river  to  go 
to  another  village.  The  master's  apparel  accidentally  becoming  loose,  his 
power  of  swimming  is  lost  while  he  is  busied  in  making  fast  his  apparel ; 
and  he  is  unable  to  pass  the  remaining  part  of  the  river^  measured  by  t:ve 
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at  ten  eahiimft'om  the  there  ;  he  is,  however,  landed  bj  the  servant,  who  had 
ctoeBed  before  him,  with  the  help  of  a  boat  or  the  like  found  on  the  ghore. 
In  this  case,  is  he  released  from  servitude,  or  not  ?  It  should  not  be  affirm- 
ed, that  he  is  released  fi-om  servitude,  in  this  case,  under  the  anthoritj  of 
the  ordinance :  for  it  would  be  inconsistent  with  approved  usage. 

On  this  point,  some  observe,  that  where  a  slave,  neglecting  his  own 
aafetj,  and  highlv  valuing  his  master's  life,  rescues  him  from  the  encounter 
cf  a  tiger  or  the  likH  and  is  himseK  preserved  by  the  act  of  Gob  ;  in  that 
ease  he  is  relea^  from  slavery.  Bat  if  some  person  attempt  to  destroy  a 
man  by  poison,  and  the  slave  of  that  man,  discovering  it,  prevent  him  firom 
eating  the  poisoned  food ;  or  if  the  master  intended  to  go  out  of  his  house, 
not  aware  of  a  tiger  standing  at  the  door,  but  hii;  slave,  seeing  the  tiger, 
pfevent  him ;  in  tiiese,  and  similar  cases,  it  may  be  admitted  that  he  is  not 
released  from  servitude.     This  should  be  examined. 

"  And  shall  receive  the  share  of  a  son"  (XLII)  ;  like  a  son,  he  shall 
receive  a  share  of  that  man's  wealth.  That  the  slave  should,  like  a  son, 
take  the  heritage  of  a  Brdhmana,  seems  contrary  to  reason ;  but  should  be 
aUowed,  because  it  is  admitted  by  VuHritvi^WAitA.  Thus,  in  the  chapter 
on  the  Administration  of  justice,  or  Forms  of  judicial  procedure,  after  pre- 
mising slaves  from  Uie  womb,  and  the  rest,  he  says,  '^  since  it  is  declared  by 
KiBiDA,  that  whoever  rescues  his  master  from  imminent  danger  shall  be 
released  (XLII),  what  sho^d  bar  his  suit  against  his  master,  if  he  be  not 
released,  or  if  the  share  of  a  son  be  not  given  ?"  Therefore  no  doubt  shovld 
be  entertained  on  what  is  expressed  by  the  text,  in  the  sense  ihfte  investi- 
gated by  authors.  However,  in  some  places  no  such  usage  subsists  on  the 
eecanon  of  benefits  received  from  slaves :  and  therefore,  in  whatever  country 
it  is  not  customary  to  give  a  son's  share  to  a  slave,  in  that  couatiy  if » 
benefit  be  received  from  any  slave,  the  share  of  a  son  should  not  be  givefr 
to  him  (Book  I,  v.  XCVIII). 

In  the  Retndc€tra  and  other  winrks  this  text  (XLII)  is  cited ;  but 
nothing  particular  ia  said  respecting  it. 

XLIIL 
Narcda: — One  maintained  in  a  famine  is  released  from  servitude,  on 
giving  a  pair  of  oxen  ;  for,  what  was  consumed  in  a  famine,  is  not 
disdiarged  bj  labour  alone. 

"  One  maintained  in  a  famine,"  or  saved  from  death  by  food  supplied 
during  a  scarcity  of  provisions,  is  liberated  by  the  gifb  of  a  pair  of  oxen. 
The  reason  is  assigned :  what  was  consumed  during  the  famine,  is  not 
discharged  by  his  labour  alone,  but  requires  some  other  payment ;  and  that, 
under  the  authority  of  the  text,  is  the  gift  of  a  pair  of  oxen.  Such  is  the 
coastmetion  according  to  Chavdbswaba.  Consequently  one  maintained  in 
»  famine,  desiring  emancipation  from  servitude,  must  give  a  pair  of  oxen  ; 
89  much  is  the  consideration  of  his  enfranchisement  under  the  authority  of 
the  text :  and  what  was  consumed  during  the  famine,  is  absolutely  discharg- 
ed by  the  work  already  performed  by  him  ;  but,  on  account  of  the  difficul- 
ties  of  that  season,  and  the  great  vaJue  of  things  then  consumed,  a  pair  of 
oxen  must  also  be  given.     Such  is  Chakbeswara^s  meaning. 

But  MiSRA  holds  that  the  sense  is  this  ;  he  is  released  on  giving  what 
ke  coasumed  daring  the  famine,  together  with  a  pair  of  oxen.  Oonsequeutl  y , 
lilfeL  lacot  repay  what  he  used  during  the  dearth.     By   directing  payment  of 
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what  he  consumed,  ifc  is  not  meant  that  the  value  it  then  bore  should  be 
made  good ;  but,  if  it  cannot  be  repaid  in  kind,  it  should  be  paid  by  an 
equivalent  for  the  price  borne  -at  the  time  of  emancipation. 

Is  not  what  he  then  consumed  repaid  by  his  labour  ?  The  Sage  replies ; 
it  is  not  discharged  by  his  labour"  (XLIII).  It  is  also  said  in  the 
Miidahdra,  in  a  gloss  on  the  text  of  Yajntawalota  (XLIV),  'one  main- 
'  tained  in  a  famine,  and  one  maintained  in  consideration  of  service,  are 

*  mancipated  on  relinquishing  their  maintenance,  repaying  so  much  as  has 

*  been  consumed  out  of  the  master's  property  from  the  commencement  of 
'  their  servitude*'  The  meaning  is  this  :  it  is  intimated  by  the  text,  that 
property  ceases  on  relinquishing  maintenance,  that  is^  food  or  eatables :  but 
if  one  maintained  in  consideration  of  service,  do  not  eat  his  master's  food 
for  the  space  of  seven  or  ten  days  in  the  month  of  Aawini  (a  season  of 
religious  abstinence)*,  that  is  no  relinquishment  of  maintenance.  Since  he  has 
no  property  in  food  which  ought  not  to  be  eaten,  that  can  be  no  loss  of 
maintenance.  It  therefore  appears^  that  relinquishment  of  maintenance 
consists  in  relinquishing  food  to  which  he  tias  a  right, 

Since  a  slave  has  no  wealth  exclusively  his  own  (LI  and  LID,  is  it  not 
impossible  for  him  to  repay  what  he  has  consumed  f  Although  this  objec- 
tion may  be  made  under  the  opinion  in:  which  it  is  contended  that  slaves  are 
incapable  of  property,  yet  the  slave's  ownership  of  wealth  given  through 
aflbction,  like  that  of  women  over  female  property,  must  be  universaSy 
acknowledged. 

Others  hold,  that  the  text  of  YIjntawalota  (XLIV)  does  not  relate 
to  one  maintained  in  a  famine,  because  the  gift  of  a  pair  of  oxen  is  not 
mentioned ;  but  relates  to  one  maintained  in  consideration  of  service,  for  it 
accords  with  a  text  of  Nabjsda  (XLYIII)  ;  and  in  that  text  the  word 
''immediately"  shows  his  emancipation  on  the  very  day  when  he  desires  his 
release  from  servitude,  (It  should  not  be  objected,  that  the  word  *^  immedi- 
ately," signifying  that  day,  denotes  his  enfranchisement  on  the  very  day 
when  he  relinquishes  maintenance,  teith,  or  without^  demanding  hiediseharffe). 
That  word  would  be  superfluous,  since  the  same  sense  might  be  obtain^ 
without  it :  and  it  must  therefore  signify  the  day  when  he  claims  his  release. 
In  the  present  instance,  some  considei^ation,  such  as  the  gifb  of  a  pair  of  oxen, 
is  required  for  emancipation  from  servitude.  Even  though  one  maintained 
in  a  famine  were  not  distinguished  from  one  maintained  in  consideration  of 
service,  still,  being  distinguished  from  a  servant  for  a  period  depending  on 
agreement,  he  must  give  a  pair  of  oxen  besides  relinquishing  his  mainte- 
nance.   By  the  word  "  relinquishing"  (XLIV)  is  here  meant  not  accepting  it. 

Since  one  maintained  in  a  famine  is  similar  to  this  servant,  the  exposi- 
tion delivered  by  Chanbxswaba  on  the  words ''  for  what  was  consumed,  <&c." 
(XLIII)  should  be  admitted  in  this  case.  Nor  should  it  be  objected,  that 
it  appears,  from  the  word  liquidate  in  the  following  text,  that  both  must 
repay  what  they  have  consumed. 

XLIV. 

yjjgfi- Yajnyawalcya  : — He  who  saves  his  master's  life,  is  releassd 
from' servitude ;  and  so  are  some  slaves  on  relinquishing  subsistence, 
and  others  on  liquidating  that  debt  for  which  they  became  slaves. 

Saving  his  master's  life,  and  payment  of  debt,  are  distinct  from  the 
direction  for  a  pair  of  oxen  to  be  given  by  one  maintained  in  a  funinew 
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However,  there  is  no  difficoUy,  toy  theie  lawyers,  in  explaining  "  liquidate" 
at  signiljing  that  he  is  emancipated  by  the  gift  of  a  pair  of  ozeu,  and  bj 
liquidating  what  ho  conaumed  during  the  season  of  scarcitj. 

XLV. 
NIesda  : — One  pledged  is  also  released j  when  his  master  redeems  Idm 
by  discharging,  the  debt ;  but,  if  tfie  creditor  take  him  in  payment 
of  his  demandy  he  becomes  a  purchased  slave. 

When  the  master  whose  slave  he  is,  or  his  own  father,  redeems  him,  or 
when  he  redeems  himself,  then  a  slave  pledged  is  also  released :  but  if  he  to 
whom  the  slave  is  pledged  take  him,  he  is  afterwards  a  purchased  slave ;  this 
is,  he  remains  as  one  bought.  So  the  Betndcara.  He  becomes  a  purchased 
slave,  because  he  is  sold  by  his  master  for  a  price  jhim^  in  the  remission  of  the 
dibt :  and  he  who  sells  himself,  is  an  effect  bought.  Hence  these  two  can- 
not be  released  from  slavery,  unless  by  the  favour  of  the  master,  or  by  saving 
his  life. 

XLVI. 

Nabbda  : — Paying  the  debt  with  interest,  a  debtor  is  released  from 
servitude  ;  and  a  slave  for  a  fixed  period  is  also  emancipated  by 
folfilling  the  stipulated  term. 

Repaying,  with  interest,  so  much  as  had  been  paid,  through  his  master, 
to  a  creditor,  and  fur  which  he  consented  to  become  a  slaye.  Hence  it 
appear^iy  according  to  some  lawyers,  that  interest  must  be  again  paid ;  else, 
*'  with  interest"  would  be  unmeanine.  But  that  is  wrong  ;  for,  were  it  so, 
a  man  who  has  undertaken  servitude  to  discharge  his  own  debt  with 
interest,  must  again  pay  interest  to  hli  master.  Therefore,  he  who  has 
undertaken  servitude  to  discharge  a  debt,  must  pay  the  principal  and  interest, 
if  interest  have  not  been  already  received :  but  in  the  case  of  one  redeemed 
f(om  a  debt  due  to  another,  the  man  is  absolutdy  a  purchased  slave ;  or  he 
may  be  released  from  servitude,  on  payment  of  the  same  principal  and 
interest  which  had  been  paid  to  the  creditor. 

^On  liquidatiug  that  debt  *'  (XLIY)  is  thus  explained  in  the  MUdc* 
shard;  the  slaoe  is  released  on  liquidating,  that  is,  on  repaying  with  interest, 
the  amount  received  by  his  master  who  pledged  him,  or  the  amount  paid  by 
ihispreseni  creditor  to  redeem  him  from  9^ former  creditor.  Another  inter- 
pretation has  been  already  mentioned  :  but  this  exposition  agrees  with  the 
Mlitdeshard. 

*<By  fulfilUng  the  stipulated  term"  (XLVI):  this  is  the  mode  of 
emancipation  for  him  who  is  called  a  slave  for  a  stipulated  time.  This 
interpretation  is  given  by  authors.  This  slave  for  a  stipulated  time  is  a 
distinct  sort  of  slave  offering  himself  in  this  form, ''  I  am  thine:"  the  eman- 
cipation of  one  who  so  gave  himself  having  been  completely  declared,  the 
emancipation  of  a  slave  for  a  stipulated  time  has  been  already  delivered. 
Thus  other  lawyers  expound  the  text.  But  others  again  hold,  that  the 
emancipation  of  him  who  is  called  a  slave  for  a  stipulated  time,  is  compre* 
hended  under  the  following  text  (XLYII).  "Stipulated;"  a  stipulated 
term,  or  a  definite  period  :  this  interpretation,  already  noticed,  should  be 
remembered. 
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XLVIL 
Nabbda  : — One  who  offered  himself  in  this  form;  "  I  am  thine,"  one 
made  captive  in  wai',  and  a  slave  won  in  a  stake,  are  emancipated 
on  giving  a  substitute  equally  capable  of  labour. 

It  is  the  opinion  of  other  lawyers,  that  one  who  offered  himself  in  that 
form  is  distinct  from  the  slave  for  a  definite  period. 

^^  On  giving  a  substitute ;"  on  giving  a  slave  equal  to  himself. 

Tbe  JBein&cara. 
Another  slave  equally  capable  of  labour.  Misba. 

xLvm. 

Nabxda  : — One  maintained  in  consideration  of  service  is  immediately 
released  on  relinquishing  his  subsistence,  and  a  slave  for  the  sake  of 
bis  bride  is  emancipated  by  divorcing  his  wife. 

He  who  is  servant  for  the  sake  of  suJDisistence  is  emancipated  by  relin- 
quishing it.  So  Misba.  But  we  cannot  ascertain  why  servant  is  mention- 
ed under  the  title  of  Emancipation  from  slavery,  for  it  wonld  be  proper  to 
say,  he  who  is  a  slave  for  the  sake  of  subsistence,  <&c. 

"  By  divorcing  his  wife  j  by  separating  im#^from  her.  "  His  wife ;" 
the  female  slave.  The  Beindeara. 

According  to  the  Mitdcshard,  the  sense  is,  'because  it  is  forbidden  to 
cohabit  with  a  slave.' 

"  His  wife  ;"  the  female  slave.  After  divorcins?  or  forsaking  her,  the 
obligation  to  serve  her  master  ceases.  The  Vivdda  Chintdmeni, 

XLIX, 
Catyayana  : — If  a  man  approach  his  own  female  slave,  and  she  bear 
him  a  son,  she  must,  in  consideration  of  her  progeny,  be  enfran- 
chised with  her  child. 

*^  Her  progeny ;"  the  son  born  of  her.  On  his  account  she  most  be 
enfranchised  with  her  issue ;  that  is,  with  her  son  :  and  this  rule  is  applica- 
ble if  her  master  have  no  legitimate  or  adopted  son  *,  for  in  that  case  she 
need  not  be  enfranchised.  This  construction  agrees  with  the  JPra(;dia, 
Pdrijdta^  and  Retndcara  ;  and  Misba  holds  the  same  opinion. 

Kabxba  declares  the  form  of  manumission. 

L. 

Kabeda  : — Let  the  benevolent  man,  who  desires  to  emancipate  his  own 

slave,  take  a  vessel  of  water  from  his  shoulder,  and  instantly  break  it ; 
2;   Sprinkling  his  head  with  water  containing  rice  and  flowers,  and 

fjhrice  calling  him  free,  let  the  master  dismiss  him  with  his  face 

towards  the  east : 
3.   Henceforward  let  him  be  called  "  one  cherished  by  his  master's 

favour :"  his  food  may  be  eaten,  and  his  favours  accepted  ;  and  he 

is  respected  by  worthy  men. 
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"Benevolent;"  affectionate,  or  satinfied.  It  compreliendti  a  person 
emancipating  the  slave  who  hat  preseryed  his  life,  or  the  like ;  for  no  other 
form  of  manumission  has  been  ordained.  Or  the  manumission  of  a  slave, 
who  has  preserved  his  master's  life,  should  be  performed  by  the  master 
with  affection  and  beneTolence. 

"Take  a  Teasel  of  water  from  his  shoulder,  and  instantly  break  it;" 
by  this  is  figured  the  discontinuance  of  his  office  of  carrying  water.  From 
the  cessation  of  that  duty,  it  appears,  under  the  authority  of  the  text,  that 
all  servile  duties  are  discontinued.  The  sprinkling  of  water  with  flowers 
and  rice  is  auspicious,  and  is  ordained  as  a  part  of  the  ceremony  of 
manumission.  "  Tkrice  declaring  him  free"  is  intended  to  confirm  his 
emancipation.  Dismission  with  his  face  towards  the  east  is  auspicious,  and 
is  ordained,  hui  as  an  uneuential  part  of  the  ceremony.  Thenceforward  he 
shall  be  called  by  the  appellation  of  "  freed-man,  or  one  cherished  by  his 
master*8  favour."  The  Eetnacara. 

Others  state  this  meaning :  his  appellation  formerly  was,  "  the  slave  of 
this  man ;"  but  now  he  should  be  called,  "  cherished  by  this  man's  favour." 

"  His  food  may  be  eaten  :"  it  appears  from  the  text,  that,  if  a  man  of 
the  commerdal  class  happen  to  be  the  slave  of  a  CsAatri^^  his  food  should 
not  be  shared  by  other  men  of  the  commercial  class  ;  but,  afttir  manumif^on, 
it  may  be  shared  by  them,  and  so  in  other  cases.  *'  And  his  favours  accept- 
ed:"  it  appears  that  favours  should  not  be  conferred  by  such  a  Vaivya  be  tore 
manumission ;  but  now,  after  manumission,  they  may  be  accepted.  Some 
lawyers  hold,  that  his  favours  could  not  be  received,  b  cause  he  was  incapa- 
ble of  property ;  but  now,  since  he  may  possess  property,  being  free,  his 
£svour8  may  be  accepted. 

LI. 
Nabbda  : — These  three  persons,  a  wife,  a  slave,  and  a  son,  have,  in 
generalj  no  wealth  exclusiyely  their*own  :  the  wealth,  which  they 
may  gain,  is  regularly  acquired  for  the  man  to  whom  they  belong. 

LIL 
HsNtJ : — Three  persons,  a  wife,  a  son,  and  a  slave,  are  declared  by 

law  to  have,  in  general^  no  wealth  exclusively  their  own  :  the  wealth, 

whidi  tiiey  may  earn,  is  regularly  acquired  for  the  man  to  whom 

they  belong.* 
2.   A  Brdhmana  may  seize  without  hesitation,  if  he  be  distressed  for  a 

stdmstenoey  the  goods  of  has  Sitdra  slave :  for,  as  that  slave  oan  have 

no  property,  his  master  may  take  his  goods. 

"  Earn  ;'^  acquire.  The  Retndcara. 

The  sense  is,  *  deing  acts  whence  property  may  be  obtained.'  Sueh 
acta  ave  the  labours  of  husbandry  and  the  like.  But  Culli^'CaBHatta  says, 
this  merely  illustrates  the  dependence  of  a  wife  and  the  rest,  in  respect  of 
property  acquii;^d  by  themselves  ;  for  it  will  be  mentioned,  that  a  wife  has 
ezeluaive  property  oi  six  kinds ;  and  a  wife  being  qualified  for  acts  in  which 
property  moat  be  used,  a  woman,  with  ^Atf  assent  of  her  hiisband,  may  even 

*  Already  citt d  hi  Bock  II,  Chap.  IV,  t.  LVL 
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use  wealth  common  to  them  both.  VuirrliiigwABA  holds  the  same  opinion  ; 
and  so  do  JiifUTAYAHAffA  and  others.  But  it  does  not  appear  to  be  admits 
ted  by  Chakdkswara,  Vachsspati  Misba,  and  others ;  for  thej  otherwise 
explain  these,  and  the  tests  which  will  be  cited.  The  mode  of  reconciling 
the  difficulties  suggested  bj  CuLLtrCABHATTA  will  be  delivered  in  its  place. 

The  sense  of  the  second  verse  (LII 2),  according  to  Gulli&cabhatta,  is, 
that  a  Brdhmana  master,  without  hesitation,  with  conBdence,  without  appre* 
hensiou  of  punishment  from  the  king,  may  take  the  goods  of  his  slave  if  he  be 
distressed  :  the  Sage  subjoins  a  lax  complimentary  phrase ;  whatever  belongs 
to  his  slave,  belongs  to  the  master ;  the  slave,  though  he  be.  the  owner  of 
the  goods,  has  not  exclusive  dominion  over  them.  Therefore,  under  the 
authority  of  the  text,  the  master,  though  he  forcibly  seize  goods  belongbg 
to  another,  (that  is,  belonging  to  his  ilave,)  shall  not  be  amerced. 

But,  according  to  the  opinion,  in  which  it  is  maintained  that  a  slave  is 
absolutely  incapable  of  property,  ''  without  hesitation"  is  explained  '  ^th 
confidence :'  in  this  case,  any  Brdhmana  whosoever  can  only  receive  from  a 
Siidra  slave  effects  ascertained  not  to  belong  to  his  master ;  but  he  must 
not  accept  goods  which  are  not  so  ascertained  :  the  Sage  declares  it  an  offence 
to  accept  them  without  such  an  ascertainment,  "  he  can  have  no  property, 
&o  :*'  thus,  if  he  receive  the  goods  of  a  stranger  from  the  hands  of  a  dif- 
ferent person,  the  validity  of  the  gift  may  be  questioned. 

LIII. 
Devala,  cited  in  the  Retndcara  and  Chintdmeni  ;-* After  the  death  of 

the  father,  sons  may  divide  his  estate  ;  but  they  have  no  ownership, 

or  full  dominion^  while  a  faultless  father  lives.* 
2.     Menu  has  declared,  that,  like  them,  women  have  no  dominion 

over  any  thing,  while  their  j^usbands  live ;  nor  slaves,  while  their 

master  survives. 

It  appears  from  the  expression, ''  like  them,"  that  the  want  of  dominion 
of  a  son  whose  father  is  living,  over  the  paternal  estate  of  a  wife  while  her 
husband  survives,  and  of  a  slave  during  the  life  of  his  master,  are  similar. 
What  is  this  want  of  dominion  ?  Since  .it  is  intimated  by  the  two  condi- 
tions, (while  the  husband  lives,  and  while  the  master  exists,)  that  both 
have  dominion  or  ownership  after  the  death  of  the  husband  and  $naster  even 
at  that  time  dominion,  or  ownership,  subsists,  but  is  in  fact  a  mere  entity. 
In  expounding  the  text  of  NAbbda  (Book  II,  Chapter  IV,  v.  LIII  2), 
persons  not  their  own  masters  are  explained  by  authors, '  sons,  slaves,  and  the 
like.'  But  want  of  dominion  is  an  absolute  want  of  independence.  Accord- 
ingly that  term  is  used  instead  of  the  word  dependence :  and  slaves  and  the 
rest  cannot,  at  that  time,  give  away  their  own  acquired  property. 

It  should  not  be  argued,  that  this  text  relates  to  wealth  acquired  by 
the  master  of  the  slave,  or  by  the  husband  of  the  wife.  The  exception 
could  not  be  pertinent,  unless  Uieir  dominion  or  ownership  might  have  been 
supposed ;  for  an  exception  implies  a  prior  general  rule*  Since  the  indepen-  - 
dence  of  a  son  might  be  supposed,  because  he  has  ownership  of  his  fot^er's 
wealth  (Book  V,  Chap.  I,  Sect.  I,  Art.  I),  the  text  is  propounded  for  the 
purpose  of  denying  that  independence.    Thus  some  expound  the  law. 

*  Cited  again  in  Book  Y,  v.  6. 
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''Over  anything;*'  since  independence  in  regard  to  female  property 
will  be  deduced  firom  particular  texts,  and  from  the  reason  of  the  law,  this 
dependence  regards  all  things  except  that.  The  wife's  and  the  slave's  want 
of  property  abovementioned  (LI I)  is  a  privation  dilTerent  from  that  of 
fismale  property  and  the  like ;  or  it  may  be  understood  as  dependence  in 
regard  to  property  different  therefrom.  Wives  and  tlie  rest  may  accomplish 
rites  for  which  money  is  required,  by  using  female  property  and  the  like. 

LIV. 
Gatyatana  : — Whatever  goods  belong  to  a  slave,  bis  master  is  decla- 
red by  law  to  bave  dominion  over  them ;  bat  that  master  has  no 
rigbt  to  the  goods  which  are  acquired  by  public  sale. 

This  reading  (oraeahhwermfdiy  or  public  m^,)  occurs  in  some  places 
of  the  Betndeara :  but  in  the  Chintdwieni  the  reading  is,  through  favour  or 
by  sale  (pratddaviertjfdt)  ;  and  this  may  be  well  expoundnl.  What  is  sold, 
through  favour,  by  the  master  to  the  slave  ;  or  what  is  obtained  by  the 
slave  from  his  master,  bv  sale,  (that  is,  by  purchase,)  or  obtained  by  him 
from  his  master  through  favour,  belongs  to  the  slave,  not  to  his  owner. 
So  the  Beindearm.  Mibba  expounds  it :  what  is  obtained  by  the  slave  from 
his  master's  favour,  or  by  sale  from  him,  belongs  to  that  slave ;  his  master 
has  no  right  to  it.  As  women  are  independent  in  regard  to  female  property, 
so  sre  slaves  also  in  regard  to  property  acquired  by  favour.  It  appears  from 
the  literal  sense  of  the  text,  that  slaves  are  independent  in  regard  to  what 
has  been  given  through  favour  by  the  master,  or  by  another  person.  But 
Mia&A  and  the  rest  say,  by  the  master's  favour. 

The  Froediu  and  Fdrijdia  concur  in  reading  na  nodmi  dkanam  arhQH, 
the  master  has  no  right  to  the  goods.  Lacshhiohaba  reads  tat  swdtni 
dkmuim  arkati,  their  nuuter  or  owner  has  a  right  to  the  goods.  According 
to  that  reading,  *'  their  owner"  is  meant  jf  the  slave,    do  the  Retndcara. 

CatyIyaka  : — ^A  free  woman,  or  one  who  is  not  a  slave  of  the  same 
magUr  (far  the  uord  ad&si  may  bear  either  eensejy*  becoming  the 
biide  of  a  slave,  also  becomes  a  slave  to  her  hudnmcTe  owner  ;  for 
her  hosband  is  her  lord,  and  that  lord  is  subject  to  a  master. 

LUeraUfff  ^  not  a  female  slave ;"  that  is,  not  mancipated  to  the  master 
of  him  whose  bride  she  becomes :  for  this  interpretaiion  is  necessary  from  the 
connection  implied  in  the  word  slave ;  and,  a  master  of  the  male  slave  being 
supposed,  it  is  proper  to  interpret  the  text,  not  mancipated  to  him.  The 
expression  **  she  becomes  a  slave,"  also  implies  the  same  connection.  In 
this  expoeitimi,  the  Vivdda  Bstndeara  and  Tivdda  Chintdmeni  concur:  and 
the  female  slave  of  another,  or  a  free  woman  not  the  slave  of  any  man, 
becoming  the  bride  of  a  mancipated  servant,  is 'enslaved  to  his  master.  In 
that  case  the  female  slave  of  another  becomes  enslaved  to  the  master  of  the 
male  slave,  with  the  assent  of  her  former  master. 

^Not  a  female  slave:"  if  the  negation  show  one  different  from  a 

*  Aditi:]  the  gloss  hardly  notices  the  more  obvioas  interpretatien  of  free  woman :  with- 
cmt  a  xderence  to  the  Viv&da  Chandra,  I  should  not  have  discovered  that  both  interpretations 
are  fntended  by  the  commentaton  cited  on  this  text. 
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female  slave  generally,  (tiat  f«,  a  free  woman,)  and  if  it  be  said  that  she 
who  is  the  ^lave  of  any  other  person  is  not  di^rent  from  a  female  slave 
generally,  (that  is,  $he  is  not  a  free  womam,)  still  there  may  be  a  general 
difference  from  slavery,  because  8heis  released  from  servitude  by  hermaater^e 
consent  to  her  marria^.  In  effect  there  is  no  difference  between  these  eapo* 
siiions.    Such  is  the  opinion  intimated  in  the  Retmdemra, 

But  MiSRA  writes,  that  her  xnairiage  is  in  fact  a  cause  of  emancipation 
from  servitude  to  her  former  master.  Hence  tbis  text  belongs  to  that  title 
(ihe  title  of  Emuncipation) ;  and  proves  the  second  servitude  to  be  formed 
with  the  consent  of  her  master.  In  the  case  of  her  marriage  without  his 
consent,  as  in  the  marriage  of  a  ehStficdy  or  &male  attendant,  the  former 
master's  property  is  not  lost. 


Art.  II.     On  Persona  liable  to  Slavery. 
INl 
NArbda  : — In  the  inverse  order  of  the  classes^  slavery  is  not  legal, 
excepting  the  case  of  one  who  forsakes  his  duty  :  in  this  respeety  the 
condition  of  a  slave  is  held  similar  to  that  of  a  wife. 

*^  In  the  inverse  order :"  thus  a  Vaisya  cannot  be  the  slave  of  a  Sitdra; 
nor  a  Cshatriya,  of  a  Vaisya ;  and  so  forth.  An  illustration  is  given ; 
^'  similar  to  the  condition  of  a  wife  :*'  as  a  woman  of  the  commercial  class 
cannot  be  the  wife  of  a  S^idra,  nor  a  woman  of  the  military  class  be  the  wife 
of  a  Vaisya  ;  so  in  this  case  also.  ''  Excepting  one  who  fornakes  his  duty :" 
by  this  it  is  expressed,  that  one  who  forsakes  the  duty  of  his  own  order,  may 
become  a  slave  even  in  the  inverse  gradation  of  classes.  Such  is  the  opinion 
of  MiSBA.  and  CHANniESWABA.  Consequently,  an  apostate  Vaisya  may 
voluntarily  become  the  slave  of  a  Sudra^  and  so  forth ;  biit  if  he  do  not 
af^ree  to  become  the  slave  of  any  person  in  particular,  the  king  shall  make 
him  bis  own  slave,  as  already  mentioned. 

On  this  point  an  observation  shouH  be  made :  the  servitude  of  him 
alone  who  forsakes  the  prof essed  duty  of  his  "  order,"  is  expressly  allowed  in 
the  inveri^e  gpradation  of  classes ;  is  the  servitude  even  of  others  than  a 
JBrdhmana,  who  forsake  the  duty  of  their  **  class,*'  illegal  in  the  inverse 
gradation  ?  for,  how  can  the  expression, ''  except  one  who  forsakes  his  duty," 
bear  both  senses  ? 

Lvin. 

GatyIyava  : — Bhbigu  admits  the  servitnde  of  one  who/ being  his  own 
master,  gives  himself,  as  the  marriage  of  2k  wife  self-ffiven  is  achnow- 
ledged:  slavery  should  be  limited  to  three  claBses;  never  ean  a 
Brdhmana  become  a  dove. 

2.  The  sermtude  of  men  of  the  military,  commercial  and  servile 
classes,  who  have  forfeited  their  independence,  may  be  in  the  direct, 
not  in  the  inverse  order  of  the  classes. 

3.  Bat  even  a  man  of  equal  class  must  not  reduce  a  Brdhmana 
to  slavery ;  yet  a  mild  and  learned  man  may  employ  in  labour  one 
inferior  to  himself  in  those  qualities. 
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4.  Still  let  not  the  highest  twice-bom  man  perform  impure  work ; 
for  the  glorj  of  a  king  is  obliterated  by  the  slavery  of  a  Br&hmana. 

5.  The  law  permits  the  servitude  of  ftien  of  the  military,  commercial, 

and  servile  dassee,  to  one  of  an  equal  class,  on  some  accounts ;  but 

on  no  account  let  a  man  compel  a  Brdhmana  to  perform  servile  acts. 

''Never  a  Brdhmana*'  (LYII 1) :  the  slavery  of  a  Brdhmana  h 
universally  forbidden : ''  as  tfi  th0  ea$e  of  a  wife.**  He  elacidatefl  the  pre- 
cept :  **  in  the  direct  order  of  the  classes,  ^.'*  Men  of  the  military  and 
other  tribes,  accidentally  forfeiting  their  freedom  and  independence,  may 
heeame  ^avei  in  the  direct  order  of  the  classes.  This  construction  it  sug- 
gested by  preceding  terms.  Though  the  servitude  of  a  Brdhmana  be 
universally  prohibit^  he  repeats  the  prohibition  for  the  sake  of  particalnr 
explanation ;  "  but  even  a  man  of  equal  claAs,  &c."  Or  the  servitude  of 
other  classes,  in  the  direct  order,  is  declared ;  as  there  is  no  class  superior 
to  a  Brdhmana,  his  servitude  to  a  man  of  an  equal  class  might  be  supposed : 
the  Sage  obviates  that  doubt.  *'  But  even  a  man  of  equal  class,  i&o." 
(LYII  3)  ;  by  this  it  is  implied,  that  the  servitude,  of  CshaUiyas  and  the 
rest,  to  men  of  equal  class,  is  permitted.  He  subjoins  a  particular  rule  in 
respect  of  a  Brihmana :  *'  a  mild  and  learned  man,  <&c. ;"  such  a  man,  reduc- 
ing to  servitude  a  Brdhmana  inferior  in  respect  of  virtue  and  learning,  may 
not  compel  him  to  perform  impure  work,  such  as  removing  urine  or  ordure ; 
but  he  may  employ  him  in  pure  work,  such  as  sweeping  a  temple  or  the 
like.  But  the  king  should  never  reduce  a  Br&hmana  to  slavery :  the  Sage 
therefore  says,  the  king's  glory  would  be  obliterated.  Or  the  expression  is 
general ;  his  glory  womd  1^  lost,  even  if  a  Brdhnuma  be  enslaved  by  others. 
This  intimat^  disgrace.  Hence  the  servitude  even  of  a  willing  Brdhmana 
should  not  be  permitted ;  for  the  king  himself  would  suffer  thereby. 

By  forbidding  the  servitude  of  a  Brdhmana,  no  objection  is  implied  to 
his  serving  as  an  agent  in  collecting  the  revenue  of  a  village  or  the  like. 
It  should  not  be  said,  that  even  the  office  of  an  agent,  being  service,  is  for- 
bidden, because  Msim  ordains,  '*  never  let  him  (a  Biihmana)  subsist  by 
SwamitH;''*  and  he  himself  explains  it,  **  Strrice  is  named  8wavritti,  or 
doglwing,  and  of  course  he  (a  Bribmana)  must  by  all  means  avoid  it  ;"t 
which  is  expounded  by  the  learned,  service  or  acts  producing  gratification 
only,  no\  religious  merit.  From  the  declaration  contained  in  the  following 
text,  that  a  priest  becoming  the  king*s  servant  is  not  a  true  Brdhmana,  (or, 
which  is  the  same  thing,  that  the  priest  offends,)  no  fault  on  the  part  of  his 
master  is  established. 

^SAtItapa  : — Those  untrue  Brdhmanae  are  declared,  by  holy  Sages, 
acquainted  with  the  principles  of  things,  to  be  ^  six  sorts:  the 
first  of  them  is  a  servant  of  the  king ;  the  second,  a  buyer  and 
seller. 

Some  hold,  that  a  Brdhmana  may,  with  his  own  consent,  be  employed 
as  a  commissioned  servant ;  but  not  without  his  consent,  for  the  appropriate 
fine  would  be  thereby  incurred.  * 

"  The  law  permits,  <fec.*'  (LV  5)  :  equal  class  there  comprehends  equal 
f^ualities.     Thus  a  Cshatriya,  a  Vaisya,  and  a  Skdrd  may  be  employed  as 


•  Mixa,  Chap.  IV,  T.  4.  t  Ibid.  v.  6. 

It" 
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slareB  by  meu  of  equal  class,  even  thoogk  these  be  only  equal  in  virtue : 
such  is  the  law  iu  respect  of  those  classes.  But  a  Brdhmana  can  never  be 
the  slave  of  one  merely  equal  in  virtue.  The  JPdrijata  and  Helaxudha. 
A  Brdhmana,  who  follows  the  duties  of  the  military,  commercial,  or 
servile  class,  bearing  arms,  practising  husbandry,  eocnmeree  and  the  like,  or 
performing  service,  can  never  employ  a  BrakmatMi^  a  servile  duty. 

LA^BHMinHEBA. 

But  Chakbsswaba  assents  to  both  eonstrttctions. 

"  Their  several  duties  "  (XXXVII  1)  are  explained  in  the  Retndewre, 
the  duties  ordained  for  the  military  and  commercial  classes.  They  are 
maintained  in  consideration  of  such  work.  But,  if  a  Brdhmanm  cause  them 
to  perform  servile  acts,  the  same  legislator  declares  a  j>«fia%  (XXXVII  2). 
A  Brdhmana,  who,  by  his  power,  shall  cause  twice-born  men,  girt  with  the 
sacrificial  thread,  (or  virtuous  and  learned,)  to  perform  servile  acts  without 
their  consent,  shall  be  fined  by  the  king  six  hundred  panae.  This  is  the 
sense  according  to  the  Meindcara.  By  "twioe-bom  men"  are  meant  the 
Brdhmana,  CkhatrUfa,  and  Vaieya,  But,  with  their  consent,  there  is  no 
objection  to  the  performance  of  servile  acts  by  men  of  the  military  and 
commercial  classes. 

But  a  man  of  the  servile  class,  whether  bought  or  unbought,  he  may 
compel  to  perform  servile  duty  (XXXIII)  :  whether  bought  or  unbought, 
he  may  compel  him  to  perform  impure  work.  The  Retnacara- 

Lvni. 

Vishnu  : — He  who  employs  a  man  of  the  most  elevated  class  in  ser- 
vile duty,  shall  be  fined  in  the  highest  amercement. 

*^  A  man  of  the  most  elevated  class  "  is  explained,  in  the  'Chintdmenif 
a  man  of  the  sacerdotal  tribe.  Others  think  there  la  no  difficulty  in  assign- 
ing such  a  punishment  to  the  man  who  employs,  in  servile  duty,  one  of  a 
higher  class  than  his  own. 

In  the  case  of  one  who  is  not  his  own  master,  dominion  and  servitude 
occur  in  the  inverse  order  of  the  classes ;  as  in  the  story  of  BEBisCHAia)SK, 
recorded  in  the  Mdrcandkya-purdna  :  accordingly  the  term  "  his  owij  master" 
is  used  by  Catyatana  and  others,  when  prohibiting  servitude  in  the  inverse 
order  of  the  classes.  ChandIeswaba. 

It  should  be  considered,  that  the  expression  ''his  own  master"  is  thua 
used  |n  the  text  of  Catyayana  (LVII)  ;  '*  one  wbo,  being  his  own  master, 
gives  himself."  The  servitude  of  one  who  is  not  his  own  master,  in  the 
iuvecse  order  of  the  classes,  may  be  thus  understood ;  when  a  Ckhairiya 
delivers  his  own  Vaisya  slave  to  be  the  mancipated  servant  of  a  Sidra^  then 
one  who  is  not  his  own  master  becomes  a  slave  in  the  inverse  order  of  the 
dosses, 

LIX. 
Cattatana  : — He  who  seizes  a  woman  of  the  sacerdotal  class,  he  wbo 

sells  her,  and  he  who  enslaves  a  woman  of  &mily,  impelled  by  lost- 
2.     Or  causes  her  to  be  approached  by  another,  shall  be  amerced  ; 

and  that  enslavement  is  null. 
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There  is  a  tlight  diflftrence  in  the  reading  according  to  the  Retndeara 
and  Ohmtdmeni,*  "  Impelled  by  lust "  is  explained  in  the  Betndcaray  with 
her  own  consent,  through  desire.  Both  authors  explain  the  text ;  "  he  who 
eBskres  a  woman  of  familj  voluntarilj  offering  herself,  or  who  delivers  her 
to  another,  shall  be  fined."  Authors  have  not  exhibited  the  other  intezpre* 
tation ;  "  he  who  enslaves  a  woman  of  family  impelled  by  lust,  (that  is, 
unable  to  resist  the  impulse  of  desire,  and  therefore  yielding  her  person*,) 
shall  be  fined."  Nor  is  it  noticed,  that  this  is  inconsistent  with  Amsba's 
interpretation  of  a  woman  of  family, '  a  woman  who  preserves  the  honour  of 
her  family. 

''And  that  is  null"  (LIX  2):  that  enslavement  is  null  and  void. 
Thus  it  is  incidentally  mentioned,  that  she  is  of  course  released  from 
slavery. 

LX. 

CiTTiTANA  :*-The  man  who  treats  as  a  slave  the  nurse  of  an  infant 

child,  or  a  fi*ee  woman,  or  the  wife  of  his  dependent,  incurs  &e 

first  amercement ; 
2.    And  he  who  attempts  to  sell  an  obedi^it  female  slave,  though  she 

resist  the^  sale,  and  though  he  be  not  distressed,  but  able  to  subsist, 

shall  pay  a  fine  of  two  himdred  panas. 
**  The  nurse  of  an  infant  child,"  who  nourishes  that  infant  at  her  breast. 
*'  A  iree  woman,"  intrusted  to  him,  or  who  has  become  a  servant  for  main- 
tenance.   ''His  dependent;"  his  servant.     "Though  she  resist;"  though 
she  say,  "  I  ought  not  to  be  sold."  The  Jtetndeara. 

It  appears  that  the  nurse  of  an  infant,  though  she  be  a  slave,  should 
not  be  so  treated :  for  "  free  woman,"  ettbee^entfy  mentioned,  denotes  an 
independetat  woman.  VAchespati  Misba  dearly  explains  it :  •*  the  nnrse 
of  an  inihnt,"  though  she  be  a  slave ;  that  is,  one  who  gives  her  breast  to 
an  infant:  "a  free  woman;"  one  who  serves  for  subsistence  and  the  like:  if 
tbej  do  not  consent  to  be  sold,  the  $eUer  ineure  the  first  aaieroement,  or  a 
fine  of  two  hundred  and  fifty  psmae, 

^  An  obedient  female  slave"  (LX  2)  ;  from  this  it  appears  that  there 
is  no  objection  to  the  sale  of  one  whose  conduct  is  vicious.  It  also  appears, 
from  the  term  **  though  he  be  not  distressed,"  that  there  is  no  objectum  to 
the  sale,  if  he  be  distressed  for  subsistence ;  and  from  the  ex{Hression  ''  able 
to  subsist,"  that  there  is  no  objection  to  the  sale,  if  he  be  unable  to  subsist 
otherwise,  though  the  season  be  not  calamitous. 


Sect.  III. — On  Wages  and  Hire. 
LXL 
Nabsda  : — The  rule  and  the  act  of  payment,  and  non-payment,  of  the 
wages  or  hire  of  servants,  are  now  declared,  called  in  law  Non-pay- 
ment of  wages  or  hire. 
The  title  of  law,  called  Breach  of  promised  obedience,  has  been  ahready 
propounded ;  that  which  is  called  Non-payment  of  wages  or  hire,  is  now 

*  In  the  fint^  tbe  iei^t  is  Mad  GAut^  tu  $an9'rUmm  ;  in  iht  other,  Cdm4t  ianni^i^ 
This  Tariation  does  not  alfect  the  sense. 
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delivered.  Considering  breach  of  promised  obedieivce  as  a  branch  of  non- 
payment of  wages,  Meivu  has  not  separately  propounded  it ;  or  breach  of 
promised  obedience  falls  under  the  miscellaneous  or  supplementary  title. 

The  rule  and  act  of  payment  and  non-payment  both  constitute  the  title 
of  Non-payment  of  wages  or  hire.  The  rule  of  payment,  ("  wages  or  hire 
should  be  paid;")  and  the  act  of  payment:  the  rule  of  non-payment, 
('^  wages  or  hire  should  not  bo  paid ;")  and  the  act  of  withholding  payment : 
these  are  comprehended  in  non-payment  of  wages  or  hire. 

VuHTAKigwABA  reads,  "  the  consecutive  rule  of  payment  and  non-pay- 
ment of  wages  to  servants  is  declared ;"  and  he  expounds  it,  the  consecutive 
rule  of  payment,  and  consecutive  rule  of  non-payment,  will  be  delivered  in 
the  following  verses,  under  the  title  of  Non-payment  of  wages  or  hire. 

LXIL 
Nareda  : — Let  the  master,  for  whom  work  is  performed,  pay  wages 
to  the  servant,  aooording  to  their  agreement,  at  the  beginning,  the 
middle,  or  end  of  his  labours,  as  may  be  settled  between  them  : 

2.  Wages  not  being  stipulated,  let  the  factor,  the  herdsman,  and  the 
servant  in  husbandry,  respectively ^  receive  a  tenth  part  of  the  profit 
on  goods  sold,  of  the  milk,  and  of  the  grain. 

"  The  master  for  whom  work  is  performed ;"  literalhf^  the  master  of  the 
work.  According  to  their  agreement ;  as  was  stipulated.  At  the  beginning, 
the  middle,  or  end  of  the  labour.  The  Eetndeara. 

Consequently  the  meaning  is,  at  the  beginning,  the  middle,  or  end  of 
the  labour,  as  was  settled  between  them  ;  the  wages  shall  be  paid  at  the 
period  agreed  on.  But  if  none  were  settled,  any  one  of  those  periods  may 
be  the  term  of  payment ;  and  if  the  wages  be  not  paid  even  at  the  third 
period,  application  should  be  made  to  the  king. 

Others  hold,  that  payment  should  be  made  by  him  who  shares  the 
produce  of  labour^  at  the  beginning,  the  middle,  or  the  end  of  it.  According 
to  their  opinion  it  is  intimated,  that,  if  payment  be  not  made  at  those 
periods  respectively,  by  them  who  share  the  produce  of  labour,  recourse  to 
the  king  is  allowed,  and  so  forth. 

Successively,  five  parts  at  the  commencement,  seven  at  the  middle,  and 
twenty-eight  at  the  end  of  the  labour.  The  JPdrijdta. 

According  to  this  opinion,  dividing  the  whole  of  the  wages  agreed  for, 
into  forty  parts,  he  should  pay  five  at  the  commencement  of  the  labour,  and 
so  forth.  Whence  .the  author  has  deduced  a  division  into  forty  parts,  and 
the  successive  payment  of  five  parts,  &c.  should  be  inquired.  At  present,  an 
agreement  for  paying  wages  at  the  end  of  the  month  is  very  customary. 

'<Milk;"  litermlly,  the  seed  of  cows  (LXII  2):  meaning  the  best 
produce  of  kine,  which  is  milk.  The  Betndeara. 

LXIII. 
Yajntawalcya  : — He  who  causes  work  to  be   performed  without 
fixing  the  wages,  shall  be  compelled  by  the  king  to  give  a  tenth 
part  of  the  pi^ojit  arising  from  commerce,  cattle,  or  grain. 
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The  master  who  causes  work  to  be  performed  io  coininerc6y  attendance 
on  cattle,  or  agricoltare,  without  fixing  the  wages  of  his  servant,  shall  be 
compelled  by  the  king  to  pay  him  a  tenth  part  of  the  profit  armmg  there- 
from. The  Reindemra. 

YuBXiirttwjurA  gxve$  the  same  expantion. 

LXIV. 

YiJKTAWALCTA : — ^The  will  of  the  master  determines  tJie  wages  of  him 

who  transgresses  time  and  place,  and  of  him  who  does  the  work 

otherwise  ilum  was  stipulated :  but  more  shall  be  paid  if  more 

be  done. 

A  serrant  who  works  at  a  different  time  and  place  from  that  which  is 
proper,  or  otherwise  than  was  agreed,  by  doing  less  or  the  like,  receives 
wages  at  the  will  and  pleasure  of  his  msster :  but  if  he  do  more  work  on  his 
master's  requisition,  he  receives  greater  wages.  The  Retndcmra. 

The  second  verse  is  cited  by  YuvrlHifiwABA,  with  this  observation : 
"  the  Sage  speaks  of  one  who  does  not  act  according  to  his  master*s  orders." 
ViJHTAiiifiwABA's  meaning  is  this  :  though  he  see  a  proper  time  and  place 
for  the  sale  of  the  commodity,  if  the  factor^  through  insolence  or  the  like,  do 
not  seU  it ;  or  if  he  accept  less  profit,  thinking  that  the  time  and  place 
would  cause  him  much  trouble ;  let  the  master  pay  him  what  wsges  he 
pleases,  not  the  full  hire.  Again ;  if  he  obtain  greater  profit  by  his  own 
selection  of  time  and  place,  a  greater  reward  than  was  previously  stipulated 
shall  be  given  by  the  master  to  the  servant. 

When  greater  profit  is  obtained  by  his  own  selection  of  time  and  place, 
(that  is,  by  his  own  Exertion,)  then  only  a  greater  reward  shall  be  given  ; 
not  if  the  greater  profit  were  caused  by  eireumstaneis  of  time  and  place, 
fdMau^  ojiy  exertions  on  his  part.  For,  were  it  so,  less  wages  being  paid  to 
one  who  obtained  less  profit,  and  greater  wages  to  one  who  obtained  ample 
profit,  the  direction  for  receiving  the  full  hire  would  be  absurd :  and  the 
master  is  entitled  to  the  greater  profit  obtained  on  his  goods  at  the  proper 
season. 

Others  explain  time  and  place  in  this  manner :  a  servant  receives  wages 
determined  by  the  will  of  his  master,  if  he  deviate  from  the  time  or  place 
thus  prescribed :  *'  build  a  wall  in  the  month  of  Cdrtid  ;"  or, ''  construct  a 
boat  on  the  shore  of  the  Ganges.'* 

LXV. 

YijNTAWALCTA : — According  to  the  work  performed  by  a  servant, 
though  the  whole  task  imposed  might  be  too  much  for  both  tnaster 
and  servant  together^  must  wages  be  given ;  if  either  of  them  could 
liave  performed  it,  and  it  be  performed^  let  the  promised  reward 
be  paid. 

This  text  is  intended  for  a  rule  in  the  case  of  a  servant  whose  work  and 
hire  are  thus  stipulated : ''  ten  pieces  of  money  shall  be  received  for  building 
this  wall."  By  the  expression  '*  even  by  both,"  is  also  implied  ''  by  many :" 
if  it  could  not  be  performed  by  any  one,  or  if  the  work  be  not  completed  by 
reason  of  sickness  or  ))he  like,  then  wages  must  be  given  in  proportion  to 
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to  work  done,  as  determined  by  arbitrators :  in  proportion  to  the  work 
which  each  servant  has  performed,  let  the  master  pay  him  wages.  Neither 
shall  the  ten  pieces  of  money  be  paid,  as  had  been  promised  ;  nor  shall  pay- 
ment be  withheld  for  the  work  partially  done.  If  the  work  can  be 
performed ;  if  it  be  performed  by  both,  or  by  many  servants,  the  promised 
or  stipulated  recompense  shall  be  paid,  and  divided  amongst  them.  Ifeith^r 
shall  tlie  whole  reward  promised  be  paid  to  each  ;  nor  shall  each  be  paid  in 
proportion  to  his  work.     Such  is  the  opinion  of  Vijnt1nb§waba.. 

Here  *  wages  in  proportion  to  his  work'  do  not  signify  in  proportion  to 
the  part  of  the  work  done  and  to  the  whole  wages  ;  but  a  recompense  to  be 
paid  according  to  the  number  of  days  :  for  YiJiiTiiiB6wA.BA,  in  the  latter 
part  of  his  gloss,  means  daily  hire,  by  the  term  '  ia  proportion  to  work*' 

Though  the  whole  task  (which  could  only  be  performed  by  many 
persons)  could  not  be  accomplished  by  both  master  and  servant  together, 
wages  must  be  given  in  proportion  to  the  work  done  ;  but  if  it  could  have 
been  performed  by  both  master  or  servant  together,  or  by  either  of  them,  ia 
that  case  the  fine  prescribed  must  bo  paid.  Such  is  the  sense  of  the  text, 
and  that ^110  will  be  declared  in  its  place.  The  Retmicara. 

The  meaning  of  the  gloss  is,  if  one  or  two  persons  erroneously  under- 
take to  perform,  on  stipulated  wages,  a  task  which  could  only  be  performed 
by  many,  the  servant  shall  certainly  receive  the  proper  hire  of  his  labour, 
though  the  work  be  not  completed.  But,  if  it  could  have  been  accomplished 
by  the  master  or  servant,  then,  should  it  remain  unperformed  in  consequence 
of  neglect  or  the  like,  the  servant  shall  pay  the  fine  prescribed. 

Both  interpretations  may  be  admitted.  In  the  JPdrijdta  the  text  is 
expounded,  *'  if  the  task  require  the  labour  of  both  master  and  servant,  the 
"  servant  shall  receive  wages  in  proportion  to  the  work  performed  by  him ; 
'*  if  the  task  could  be  performed  by  the  servant  alone,  and  it  be  performed, 
"  let  the  promised  reward  be  paid."  This  interpretation  of  both  parts  of 
the  text  is  omitted  by  the  other  two  commentators. 

LXVL 

Yrihaspati  :  —Let  the  man  who  guides  the  plough-share  have  a  third 
or  a  fifth  part  of  the  grain,  if  no  special  agreemesd  be  made. 

The  disjunctive  "  or"  separates  two  cases  declared  in  the  following  text ; — 

Lxvn. 

VbIhaspati: — Let  the  ploughman^  to  whom  food  and  vesture  are 
given,  take  a  fifth ;  and  let  him  who  is  supported  by  the  profit  atone, 
receive  a  third  part  of  the  grain  produced. 

"  Supported  by  profit  ;*'  by  the  fruit  of  labour,  by  the  grain  produced, 
and  the  like :  meaning  him  Who  has  no  such  allovrance  of  food  and  vesture. 

A  tenth  part,  as  directed  by  NArbba  (LXII  2),  is  assigned  to  a 
servant  different  from  the  ploughman.  The  Retndeara. 

In  this  exposition  the  ChiiUdmeni  ooncurs.  The  meaning  is  this :  the 
hire  mentioned  is  allowed  to  a  servant  employed  in  catting  grass  preparatory 
to  tillage.  Or  the  text  of  NIbbda  may  rdate  to  pnbe  an^  the  like,  which 
require  sowbg  and  watching  only,  noi  tillage. 
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LXVIIL 
Apastahba  :— a  servant  in  tillage,  who  abandons  his  work,  shall  be 
beaten  with  a  staff;  so  shall  a  herdsman  who  neglects  hie  duty^  and 
his  own  oattle  shall  be  seized. 

A  servant  ia  tillage,  w  ploaghman,  who  abandons  his  work,  or  absconds, 
shall  be  beaten  with  a  staff.  So  shall  a  negligent  herdsman  ;  and  moreover, 
the  herdsman's  cattle  shall  be  seized.  The  Chinidmeni  and  Retndcara, 

LXIX. 

Vriddha  Menu  z-^The  wages  of  seamen  shall  be  snch  as  are  usually 
given  by  men  who  mKkrstaod  sea  voyages,  and  who  know  coun- 
tries, and  seasons,  and  commodities ;  unless  there  be  a  special 
agreement 

**  Men  who  understand  sea  voyages ;"  meaning  generally  persons  well 
acquainted  with  commercial  affairs.  The  Retndcara, 

The  Chintdmeni,  in  fact,  gives  a  similar  exposition.  It  is  consequently 
the  author's  opinion,  as  some  lawyers  remark,  that  this,  with  the  tenth  part 
of  the  profit  directed  by  Nabbsa  and  Yajvtawalcta  (LXII  2,  and  LXIII), 
constitutes  an  alternative. 

But  others  hold,  that  this  text  concerns  the  wages  of  seamen,  because 
it  mentions  sea  voyages.  In  other  cases,  the  wages  shall  be  a  tenth  part  of 
the  profit ;  but  the  wages  of  seamen  shall  be  the  same  which  are  usually 
given,  by  merchants  trafficing  by  sea,  t^  their  servants ;  or  if  the  wages 
have  been  previously  settled,  they  shall  be  paid  accordingly.  By  the  res- 
triction of  "  men  who  know  countries,  seasons  and  commodities,"  it  is 
implied,  that  wages  determined  by  any  person  whose  intellect  is  disturbed 
'  shall  not  be  paid. 

LXX. 

Kaebda  :— The  implements  of  worky  and  whatever  is  intrusted  to 
servants  for  their  master's  business,  should  be  diligently  preserved ; 
not  wickedly  neglected  by  any  means. 

*^  Im^dements  of  work'*  (the  tie  of  the  yoke  and  other  implements  of 
husbandry),  and  '*  what  is  committed  to  servants  for  their  master's  business" 
(sui^h  as  grain  and  tbo  like  for  agriculture),  should  be  diligently  kept  by 
the  servants,  not  wickedly  or  knavishly  neglected.  The  EeSs^io&ra. 

**  Agriculture,"  in  this  gloss,  signifies  'husbandry  and  the  like:'  for 
NIbeda  has  premised  the  factor,  the  herdsman,  and  the  servant  in  hus- 
bandry (LXII  2). 

"  The  implements  of  work  :"  the  tie  of  the  yoke  and  the  like,  which  are 
necessary  or  uselbl  in  work,  and  which  are  intrusted  to  the  servants  for  the 
hnaiuess  proposed,  (be  it  agriculture  or  any  other  occupation,)  mus^i  be 
diligently  kept  by  the  servants.  If  they  be  destroyed  even  by  the  act  of 
€k>D,  hU  in  consequence  of  the  servant's  neglect,  it  is  a  fault  on  the  part  of 
that  servant.    This  inference  seems  just. 
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LXXI. 

Vrihaspati  : — If  the  servant  do  not  perform  any  part  of  his  master's 
business,  he  forfeits  his  wages:  and  may  afterwards  be  sued /or 
a  jfine : 

2.  And  if  a  servant,  having  received  his  wages,  perform  not  his  work, 
though  able  to  do  it,  he  shall  pay  twice  the  amount  as  a  fine  to  the 
king  ;  and  the  fuU  amount  of  those  wages  to  his  master. 

If  a  servant  able  to  perform  his  task,  having  undertaken  to  execute 
work  required  by  his  master,  do  not  perform  any  part  of  it,  (that  b,  not  the 
smallest  part  of  it,)  in  that  case  he  forfeits  his  wages.  He  loses  the  amount 
of  the  wages  verbiJly  promised.  Does  it  mean,  '*  he  shall  pay  that  amount ;" 
since  this  corresponds  with  the  text  of  YjUittawalota  (LXXI  I)  P  No ;  for 
that  is  signified  by  the  expression  *'  and  may  afterwards  be  sued ;"  literally^ 
a  contest  subsists.  By  ''contest'*  is  meant  a  law-suit :  and  by  saying  that 
a  law-suit  afterwards  subsists,  a  fine  is  intimated  ;  and  that  fine  should  be 
deduced  from  the  text  of  Yajktawalota  (LXXII.) 

''  And  if  a  servant,  <fec."  (LXXI  2)  :  since  he  has  actually  received 
wages,.he  shall  pay  twice  the  amount  as  a  fine  to  the  king,  and  their  full 
amount  to  bis  master. 

LXXIL 
YAjntawalcya  : — A  servant  who  desists  from  working  after  he  has 
received  his  wages  shall  pay  twice  their  amount,  and  their  full 
amount  onli/  if  he  have  not  received  them :  the  implements  of  hus- 
bandry must  be  diligently  kept  by  the  servants. 

He  shall  pay  twice  the  amount  of  those  wages,  in  the  first  ease  ;  and 
their  fuH  amount,  (not  more  than  was  agreed ;  not  twice  their  amount ;) 
in  the  second.  Therefore  twice  the  s^movLnt  of  the  wages  shall  be  paid  by 
him  who  begins  the  work,  and  then  desists  from  it  after  receiving  his 
wages ;  and  the  full  amount  only  if  he  have  not  received  them. 

'^  The  implements  of  husbandry,"  namely,  the  spade,  the  ploughshare, 
or  the  like,  must  be  diligently  kept  or  preserved  by  the  servants,  that  is,  by 
the  ploughmen  and  the  rest.  The  Retndcara. 

The  payment  of  the  full  amount,  or  of  twice  the  amount  of  his  wages, 
should  be  understood  as  a  fine  to  the  king.  "  The  implemi^ts  must  be  dili- 
gently kept,'*  as  also  directed  by  NAbbda  (LXX)  ;  this  should  be  under- 
stood of  a  servant  employed  in  labour. 

VuNTAFifiWABA,  after  stating  this  exposition,  proposes  another  con- 
struction of  the  last  hemistich,  in  this  manner :  "  or  he  shall  be  forcibly 
compelled  to  perform  his  work,  after  paying  him  the  wages  promised;"  as 
directed  by  the  following  text  of  Kabida  : — 

LXXIIL 
Narsda  :— a  servant  who  refuses  to  perform  the  work  he  has  under- 
taken, shall  be  compeUed  to  fulfil  his  agreement,  first  paying  him 
his  wages ;  but,  if  he  persist  in  his  refusal  after  receiving  his  wages, 
he  shall  forfeit  twice  their  amount. 
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I.XXIV. 

Catyayana  :  — He  who  begins,  but  does^not  perform,  liis^task,  shall  by 
force  be  compelled  to  finish  it ;  if  he  refuse  to  do  so,  he  incurs  an 
amercement. 

LXXV. 

Vrihaspati  : — He  who  has  promised  to  perform  work,  and  does  it  not, 

shall  be  compelled  even  by  forcible  means  ;  and  ifhe  still  refuse  to 

complete  it,  he  shall  be  fined  two  hundred  panas  of  copper. 

This  promise,  or  agreement,  from  the  correspondence  of  the  text  of 
CixYAYANA  (LXXIV),  extends  to  the  commencement  of  th<?  work. 

The  Retndeara- 

The  texts  must  be  distributed  to  different  cases,  for  the  purpose  of 
reconciling  the  seeming  contradiction  between  thi«  fine  of  two  hundred 
panas^  and  the  fine  of  eight  crishnalas  or  racticdSy  directed  in  a  text  which 
will  be  quoted  from  Menu  (LXXVI)  :  and  their  inconsistency  with  the 
text  of  lAJKYAWALCYA,  which  directs  a  fine  equal  to  the  amount  of  the 
wages  (LXXII),  must  also  be  explained. 

For  this  purpose,  some  hold,  that,  if  a  man,  not  having  received  his 
^AgWy  go  elsewhere  through  avarice,  he  shall  be  fined  their  full  amount ;  if, 
through  indolence,  he  do  not  perform  the  work,  two  hundred  panas ;  but  if 
he  (lo  not  begin  the  work,  eight  erishnalas  or  raeiieds.  Others  think,  he  shall 
be  made  to  pay  the  full  amount,  in  the  case  of  wages  settled  by  contract ; 
aud  the  fine  u  two  hundred  panas  and  the  like,  in  the  case  of  wages  by  the 
month  or  the  like.  Others  again  affirm,  that  twice  the  amount  of  the  hire 
is  paid  to  the  master,  and  two  hundred  fanas  to  the  king :  and  in  like  man- 
ner, the  full  amount  of  the  wages,  twice  their  amount,  the  seventh  part  and 
so  forth  (LXX XVII)  are  payable  to  the  master;  and  the  two  hundred 
panas,  and  other  fines,  to  the  king. 

If  it  be  said,  that  in  a  text  above  quoted  (LXXI)  a  forfeiture  of  wages 
is  ordained,  which  is  inconsistent  with  the  direction  for  compelling  the  ser- 
vant to  perform  the  work  (LXXV) ;  it  is  reconciled  from  the  rule  propounded 
by  Catyayai?^  (LXXIV)  :  paying  his  wages,  he  may  by  force  compel  him  ; 
but  if  he  still  refuse  to  perform  it,  he  incurs  the  forfeiture  of  his  wages,  and 
an  amercement. 

LXXVL 
Menu  :— That  hired  servant,  or  workman,  who,  not  from  any  disorder, 
but  from  insolence,  fails  to  perform  his  work  according  to  his  agree- 
ment, shall  be  fined  eight  erishnalas  or  racticds  of  gold,   and  his 
wages  or  hire  shall  not  be  paid. 

"Not  from  any  disorder.;'*  not  from  the  act  of  God  or  of  the  king,  by 
which  he  might  be  disabled  from  performing  it.  The  Setndeara. 

LXXVIL 
Menu  explains  cnshnala : — The  very  small  mote,  which  may  be  dis- 
cerned in  a  sunbeam  passing  through  a  lattice,  is  the  least]  visible 
quantity,  and  men  call  it  a  frasar^nu  : 

F 


Digitized  by  VjOOQ iC 


42  NON-PAYMENT  OP  WAGES  OR   HIRE.        [bOOK  111.  CH.  I, 

8.  Eight  of  those  traaarcnus  are  supposed  equal  in  weight  to  one 
minute  poppy-seed ;  three  of  those  seeds  are  equal  to  one  black- 
mustard  seed ;  and  three  of  those  last,  to  a  white-mustard  seed  : 

3.  Six  white-mustard  seeds  are  equal  to  a  middle-sized  barlej-oorn; 
three  such  barley-corns  to  one  crUlmala;  five  crtshnalcUj  or  racticds 
of  gold,  are  one  maalia;  and  sixteen  such  mashasj  one  auvertta. 
The  whole  meaning  is,  that  a  erishnala  is  a  quantity  of  gold  weighing 

one  racticdf  or  seed  of  the  gitnjd.* 

OuLLt^^CABHATTA  sajs,  servants  shall  be  fined  eight  cnshnaUu  or  racticds 

of  gold,  and  the  like,  according  to  the  work.     By  the  term  "  and  tlie  like" 

must  be  understood  racticds  of  .silver,  copper,  or  other  metals.     He  thinks 

the  denominations,  as  far  as  erishnala,  are  common  to  all  metals  ;  and  the 

name  of  suverna  only  peculiar  to  gold. 

The  same  legislator  declares  the  rule,  when  a  servant,  from  disease,  not 

from  insolence,  fails  in  performing  the  work. 

LXXVIIL 

Menu  :— Yet,  whether  he  be  sick  or  well,  if  the  work  stipulated  be 

not  performed  by  himself^  or  by  another  for  Awi,  his  whole  wages  are 

forfeited,  though  the  work  want  but  a  littl<9  of  being  complete. 

If  he  do  not  perform  it  himself,  or  by  means  of  another.      "  Though  it 

want  but  a  little ;"  though  a  trifle  only  be  unfinished.  The  Betndcara* 

Having  abandoned  his  work  on  account  of  sickness,  if  he  do  not  com« 

plete  it  when  recovered,  no  wages  shall  be  paid  for  the  work  performed, 

although  a  trifle  only  remain  to  be  done*  Cull^cabhatta. 

Here,  and  in  the  text  of  Karsda  (LXXIX),  the  whole  wages  are 

mentioned. 

LXXIX. 
NAreda  :~He  who  is  hired  for  a  timcy  and  leaves  his  work  before  the 
expiration  of  the  full  term,  shall  forfeit  all  his  wages :  but^  if  he 
desist  by  the  fault  of  his  master,  he  shall  receive  as  much  as  was  sti- 
pulated. 

Therefore,  if  he  leave  the  work  by  his  own  fault,  no  wages  whatever 
shall  be  paid ;  but  if  he  desist  by  the  fault  of  his  master,  before  the  full  time 
has  elapsed,  he  shall  receive  so  much  wages  as  were  stipulated. 

The  Relndeara. 

Others  say,  the  text  of  Meitit  (LXXVIII)  concerns  wages  settled  by 
contract ;  thus,  if  wages  be  stipulated  according  to  the  work,  without  any 
time  specified,  and  if  the  work  be  not  performed  in  consequence  of  disease 
or  the  like,  even  though  it  want  but  little  of  being  complete,  the  servant 
shall  not  receive  the  wages  stipulated.  Biit  the  text  of  Narbda  (LXXIX), 
ihey  think,  relates  to  one  not  prevented  by  disease.  However,  that  has  not 
been  stated  by  respected  authors. 

*  The  ahrn$  of  Botanists. 
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LXXX. 

Vishnu  : — ^A  servant,  or  toorkman  by  time^  who  leaves  the  work  before 
the  expiration  of  the  full  term,  shall  forfeit  the  whole  price  of  his 
labour,  and  pay  one  hundred  panas  to  the  king.  Whatever  may 
be  injured  by  his  fault,  he  shall  make  good  to  his  master ;  unless 
the  injury  happen  by  the  act  of  God  or  of  the  king.  If  the  master 
dismiss  the  servant  before  the  full  time  has  passed,  he  shall  pay  him 
his  whole  wages,  and  a  hundred  panas  to  the  king,  unless  the  ser- 
vant were  in  fiiult. 

Chandxswaba  explains  wages  or  hire  (iTie  literal  sense  o/'Lhrfti),  hire 
to  be  earned  by  work  ;  a  servant,  who  leaves  that  (meaning  one  who  leaves 
his  work)^  unless  by  tiie  fault  of  his  master,  shall  forfeit  the  price  of  his 
labour.  Thus  a  servant,  leaving  the  wages  which  were  paid  him,  leaving 
a  part  of  them  vneat-ned  by  comparison  with  the  quantity  of  work  perform- 
ed, shall  forfeit  his  whole  wages  ;  and  pay  a  fine  of  one  hundred  panas  to  the 
king.  In  the  Chintdmeni  the  text  is  read,  "  a  servant,  who  leaves  his  work 
*•  (carma)  before  the  expiration  of  the  full  term."     The  sense  is  obvious. 

LXXXI. 

Menu  : — But,  if  he  be  really  iU^  and,  when  restored  to  health,  shall 

perform  his  work  according  to  his  original  bargain,  he  shall  receive 

his  pay  even  afler  a  very  long  time* 

But  he  who,  leaving  his  work  on  account  of  sickness,  performs  the 
stipulated  task  when  he  recovers  health,  shall  receive  his  hire  even  after  a 
very  long  time.     So  the  Retndcara,  with  which  CuLLtrcABHATTA.  concurs. 

If  he  quit  his  work  when  ill,  but,  when  restored  to  health,  perform  it 
even  after  a  Ipn^  tim«,  he  shall  receive  his  pay.  Thus  the  Chintdmeni^ 
with  which  the  Mit&cshard  coincides. 

As  for  the  exposition,  that  a  servant  who  quits  his  work  from  indisposi- 
tion, and  performs  it  after  his  recovery,  shall  receive  his  pay  for  the  period 
of  his  indisposition,  even  though  it  be  a  very  long  time,  that  would  be 
wrong ;  for  pay  cannot  be  due  without  work  performed  ;  and  it  is  inconsist- 
ent with  the  commentaries  of  many  authore. 

LXXXIL 

Narkda  : — If  a  load  be  damaged  by  the  caiTier's  fault,  whatever  is 
lost  he  shall  be  compelled  to  make  good,  unless  the  injury  happen 
by  the  act  of  God  or  of  the  king. 

"  A  load  f*  a  thing  on  which  the  hired  servant  is  employed.  ''Da- 
maged ;"  literally,  broken.  "  By  the  carrier's  fault  ;**  by  the  fault  of  the  hired 
servant.  The  Retnaeara. 

Consequently  this  text  does  not  concern  a  carrier  alone,  but  any  hired 
servant.  It  should  be  considered,  that,  since  the  term  "  carrier*'  must 
necessarily  have  a  general  sense,  it  may  relate  to  every  sort  of  servant  or 
labourt^r. 
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LXXXIII. 

Vviddha  Menu  : — A  servant  shall  pay  the  full  value  of  what  he  has 

lost  by  mere  inattention  ;  twice  the  value  of  what  he  has  lost  by 

gross  negligence,  or  malice  ;  but  he  shall  not  be  forced  to  pay  any 

thing  for  what  robbers  have  seized,  for  what  has  been  burned,  or 

for  what  an  inundation  has  carried  away,  unless  he  were  himself 

blameable. 

The  text  is  merely  an  instance  given.     Tims,  if  the  loss  happen  by  the 

servant's  fault,  but  unintentionally,  he  shall  be  compelled  to  pay  the  full 

value ;  ii  it  happen  by  his  fault,  and  intentionally,  twice  the  value :  but,  for 

a  casual  loss,  without  any  fault  on  his  part,  he  shall  not  be  forced  to  pay 

any  thing.  This  virtually  is  the  meaning.     The  Retndcara  and  Chintdmeni, 

^    LXXXIV. 

Vkihaspati  : — If  a  servant,  by  the  command  of  his  master,  and  for 

his  benefit  only,  do  an  improper  act,  the  offence  shall  be  imputed 

to  the  master. 

"  For  his  benefit  only ;"  for  the  benefit  of  the  master  alone,  **  An 
improper  act ;"  such  as  theft  or  the  like.  "  The  offence  shall  be  imputed 
to  the  master ;"  not  to  the  servant.  The  Jietndcara. 

It  appears  from  the  condition,  "  by  the  command  of  his  master,'*  that, 
if  he  perpetrate  a  crime  not  commanded  by  his  master,  even  though  he 
intend  his  benefit  only,  the  blame  is  not  imputed  to  the  master.  But  if  it  be 
argued  as  proper  to  affirm,  that  the  master  does  not  partake  of  the  guilt, 
when  a  servant,  even  by  his  master's  command,  does  an  improper  act  for  no 
advantage,  or  for  his  own  benefit  only,  the  answer  is,  when  a  master  com- 
mands a  servant  to  commit  a  robbery  or  the  like,  for  no  advantage  to  him. 
self,  still  he  derives  benefit yrom  the  act  by  <Ofn«  gratification  it  affords  him  ; 
and  if  he  authorize  it  for  the  servant's  benefit,  he  derives  some  advantage, 
by  the  saving  of  wages  or  the  like.  But  if  th^  servant  ask,  ''  may  I  steal 
that  man's  goods  ?"  and  the  master  reply,  "  steal  them,"  reflecting^  "  he  is 
poor,  what  motive  have  I  for  opposing  his  wish  ?"  in  that  case  the  master, 
though  he  authorize  the  theft,  does  not  partake  of  the  guilt*  For  this 
purpose  the  Sage  has  said,  "  for  his  benefit  only." 

LXXXV. 

Yajnyawalcva: — A  carrier  shall  be  forced  to  make  good   a  load 

damaged  or  lost  hy  his  otonjault,  not  by  the  act  of  GoD  or  the  king  ; 

and  if  he  disappoint  the  purpose  for  which  he  is  employed^  he  shall 

be  compelled  to  pay  twice  the  amount  of  his  wages. 

Not  by  the  act  of  God  or  the  king:"  this  denotes  a  fault  on  the  part 

of  the  servant.  The  Retndcara. 

A  load,  to  which  no  accident  happens  by  the  act  of  God,  or  of  the  king, 

is  so  described.     If  that  be  lost  by  a  carrier  through  inattention,  he  shall  be 

forced  to  make  good  the  amount  of  the  loss  which  is  incurred  on  that  load. 


• 


'  I  h«pc  no  native  lawjer  will  ever  be  guided  by  this  strained  interpretation.      T. 
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Again,  he  wbo  previously  undertook  a  tusk  requtbite  for  the  purposes 
of  a  masttr  busied  in  preparations  for  nuptials,  when  the  auspicious  day  is 
near,  but  afterwards  disappoints  the  purpose  by  refusing  to  perform  the  work, 
shall  be  compelled  to  pay  twice  the  amount  of  his  wages.     The  Mii&aharcL 

Here  "  purpose"  is  empbyed  in  a  general  sense  :  twioe  the  amount  of 
the  wages  must  be  paid  for  the  mere  dinappointment  of  any  business  pre- 
yio^y  undertaken  ;  but  if  the  business  cannot  fail,  the  penalty  ib  the  full 
amount  of  the  wages  only.  So  others,  who  follow  the  JUitdcshard.  But  the 
author  of  tlve  Retndcara  says,  the  word  "  carrier*'  should  be  brought 
forward  ;  *•  u  carrier,  liaving  received  his  hire,  and  not  departing  at  the  time 
when  the  business  should  be  done,  <&c."  In  effect  there  is  no  difference. 
Thus  the  amercement  for  him  who  abandons  his  work  has  been  already 
declared ;  the  penalty,  in  the  case  of  failure  of  the  business  in  consequence  of 
his  not  performing  his  task,  is  now  propounded  :  loss  is  herj  the  subject. 
Such  is  the  meaning  of  both  commentators.  This  penalty  may  be  incurred  if 
the  business  might  be  greatly  injured  ;  for  the  servant  does  not  disappoint  it, 
if  it  be  accidentally  accomplished*     The  following  text  makes  this  evident : 

LXXXVI. 

Vriddha  Menu  :— He  who  does  not  perform  liis  task  at  the  fall  time 

agreed  oriy  and  disappoints  the  business,  shall  be  forced  to  pay 

twice  the  amount  of  his  wages  ;  and  another  shall  be  employed  in 

his  stead. 

LXXXVII. 

YiJKYAWALCyA  : — One  who  declines  the  work  when  yet  distant,  shall 

be  compelled  to  pay  the  seventh  part  of  the  wages,  or  the  fourth 

part  ithe  decline  it  on  the  way  ;  but  he  who  quits  it  half  way,  shall 

be  forced  to  give  the  full  amount  of  the  wages. 

"  When  yet  distant,"  "  on  thejway,*'  and  "  halfway,*'  are  explained  by 
the  circumstances  of  another  servant  being  found  with  ease,  with  difficulty, 
or  with  greater  difficulty. 

In  these  instances,  according  to  the  circumstances  of  each  case,  the 
carriers  shall  be  compelled  to  pay  a  seventh,  or  a  fourth  part,  or  the  full 
amount  of  their  hire.  A  master,  also,  dismissing  a  servant  at  these  periods, 
shall  be  forced  to  give  the  same.  Chandkswaba. 

This  is  apparently  inconsistent  with  the  payment  of  twice  the  amount 
of  the  wages,  as  abovementioned  ;  but  is  reconciled  according  to  Chandks- 
WAJiA,  by  directing  the  payment  of  twice  the  amount  of  the  wages,  if  a 
servant  cannot  be  found  by  any  means.  If  this  be  said  to  contradict  the 
text  of  Vriddha  Meku  (LXXXVI),  the  answer  is,  the  text  of  Vriddha 
MzKir  should  be  understood  as  relating  to  a  case  in  which  it  is  apparently 
impossible  to  find  another  servant,  but  in  which,  after  desertion,  another 
servant  is  accidentally  found.  If  another  servant  can  be  immediately  found, 
a  seventh  part  must  be  paid  by  him  who  abandons  work  to  which  he  has 
himself  agreed :  but  he  must  pay  twice  the  amount  of  his  hire,  if  he  decline 
the  work  at  the  moment  when  ib  should  be  commenced.  Again,  he  who 
deserts  his  employer  when  a  distant  portion  of  the  way  remains  untravelled, 
shall  pay  a  fourth  part  of  his  wages,  or  their  full  amount  if  he  quit  him  half- 
way.    The  master  also,  in  similar  circumstances,  shall  pay  the  proportions 
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of  the  hire  mentioned  in  this  text.     Such  is  the  opinion  expressed  in  the 
Alitdc^hard. 

The  meaning  is  this :  at  home,  a  master  occupied  in  other  business  (and 
therefore  at  leisure  from  the  business  in  question)  can  find  another  servant 
without  trouble ;  the  fine  is  therefore  a  seventh  part,  because  the  offence  is 
very  inconsiderable.  A  servant,  who  insolently  says  at  the  moment  of  de- 
parture, **  I  will  not  perform  the  contract,^'  offends  greatly,  and  shall  there- 
fore be  fined  in  twice  the  amount  of.  his  wages.  Travelling  on  the  road,  and 
leaving  his  work  at  a  near  place,  he  does  not  insolently  refuse  the  vsorh, 
neither  can  another  servant  be  found  without  trouble  ;  therefore  he  shall  be 
fined  a  fourth  part  of  the  wages:  but,  deserting  his  employer  at  a  distant 
place,  he  is  a  greater  offender,  and  shall  therefore  be  amerced  in  the  full 
amount  of  his  wages.  Thus  tlie  text  (LXXXYII)  is  expounded  in  the  same 
manner,  both  by  Chanbbswaba,  and  by  the  author  of  the  Mitdcshard, 
But,  the  case  of  one  who  disappoints  the  purpose  for  which  he  is  employed 
(LXXXV),  is  different. 

LXXXVIIL 

Matst/a-purina  : — He  who  does  not  perform  business  of  science  or 

art,  after  receiving  a  consideration,  shall  be  amerced  in  the  full 

amount  of  it,  by  a  king  who  knows  the  law. 

Here  the  consideration  must  be  repaid  to  the  person  who  employed 
him  for  science  or  art ;  as  it  is  repaid  to  a  master  by  a  servant  who  does 
not  perform  the  work :  but  a  fine  to  the  king  is  not  here  mentioned.  How- 
ever, it  is  directed  under  a  former  head. 

LXXXIX. 

^Nareda  : — The  owner  of  goods,  who  hires  beasts  for  draught  or  bur- 
den, and  takes  them  not,  shall  be  compelled  to  pay  a  fourth  part  of 
the  hire ;  or  the  full  amount,  if  he  leave  them  on  the  road. 

2.     And  so  shall  a  carrier  forfeit  his  hire,  if  he  transport  not  the  goods, 

"The  loader:'*  the  owner  of  goods.  "Hiring;"  procuring  on  hire. 
"  Beasts  for  draught  or  burden  ;"  hor^^es  and  the  like,  or  oxen  and  the  rest. 
"  A  carrier;**  one  who  receives  hire  for  the  carriage  of  goods. 

^Chandkswaba. 

But  others  say,  since  the  loss  of  the  whole  hire,  or  of  a  fourth  part,  is 
directed  in  case  of  desertion  on  the  road,  he  who  declines  the  work  when 
the  time  for  performiny  it  is  yet  distsiVit,  should  pay  a  seventh  part;  and 
the  rule,  in  regard  to  the  forfeiture  of  a  fourth  part,  should  be  understood 
as  explained  in  the  former  text  ^LXXXVII). 

XC.  .  . 

Vrtddha  Menu  : — Should  a  merchant,  having  hired  a  sftrvant  for  a 

certain  journey y  sell  his  goods  by  the  way,  and  discharge  the  servant, 

vjoges  must  be  paid  even  for  the  part  of  the  way  which  they  never 

passed ;  but  the  servant  shall  receive  half  only  of  the  hire  whkih 

would  have  been  due  if  they  had  gone  to  their  journey* s  end. 

"  The  part  of  the  way  which  they  never  passed ;"  to  much  of  the 

journey  as  remains  untravelled. ,  The  Retndcara. 
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**  Even  for  the  part  of  the  way  which  they  never  passed ;"  to  the 
servant,  though  he  have  not  travelled  the  whole  distance  previously  stipulat- 
ed, wages  shall  be  paid  for  the  work  done  ;  but  half,  or  a  portion  only,  of 
the  hire,  for  the  part  of  the  way  which  they  have  not  passed. 

The  Chintdmeni, 

On  the  question,  whether  wages  shall  be  withheld  because  they  have 
not  gone^the  whole  iourntj  P  the  text  declareR  wages  shall  be  paid,  because 
the  servant  is  not  in  fault.  This  may  be  stated  as  meant  in  the  Retndeara, 
The  word  "half"  is  not  here  intended  fcr, equal  parts,  but  a  portion  in 
general,  as  interpreted  in  the  Chintdmtni;  "  he  shall  receive  a  part  of  the 
wages  for  going  that  journey,  though  he  have  not  travelled  the  whole  dis- 
tance :"  and  this  is  reasonable,  since  the  penalty  of  a  fourth  part  ot  the  bird 
is  directed  for  desertion  on  the  w^y :  but  in  this  case  something  less  than  a 
fourth  part  must  be  paid,  since  he  discharges  the  servant  because  he  haa 
not  occasion ^r  hU  service.  And  this  text  may  be  literally  applied  to  the 
case  of  his  selling  the  goods  half-way. 

XCI. 

Cattatana  : — ^And  if  the  goods  be  stopped  or  seized  on  the  way,  the 

servant  shall  receive  wage^  for  so  much  of  way  as  has  been  passed 

by  him. 

''  Be  stopped  ;*'  be  sold  in  consequence  of  being  stopped  by  any  person. 

MisBA  and  Chavdsswaba. 

The  sense  is,  that,  since  the  dismission  of  the  servant  does  not  arise 
from  the  merchant's  own  choice,  greater  wages  shall  not  be  paid. 

xcn. 

Nareda: — A  servant  stipulating  wages  for  a  journey ^  bnt  leaving  the 
cart  on  the  way,  shall  be  forced  to  give  a  sixth  part  of  those  wages  ; 
but  the  man  who  employs  labour,  and  pays  not  xU  hire  on  demand^ 
must  afterwards  pay  it  with  interest  computed  from  the  sixth  month 
after  the  demand. 
He  who  stipulates  waives  on  an  agreement  in  this  form,  "  I  will  go  the 

journey ^^   but  leaves  on  the  way  the  goods  for  which  the  carb  was  hired, 

shall  be  compelled  to  give  a  sixth  part  of  the  amount  stipulated  as  wages. 

Such  is  the  sense  of  the  first  part.  The  Retndcara. 

And  this  must  be  explained  by  a  particular  application  of  the  text  to  a 

special  ease^  like  the  seventh  part  and  the  like  ordained  by  Yajntawalcta 

and  others  (LXXXVII  and  LXXXIX), 

But  the  master,  if  he  do  not  pay  the  hire  of  the  ioumey  to  the  servant 
who  goes  that  journey^  shall  be  compelled  to  pay  it  with  interest. 

\  The  Retndcara. 

It  should  be  mentioned,  that  interest  on  wages  accrues  six  months 
after  demand  (Book  I,  v.  LYI).  Otherwise  they  do  not  bear  interest  (Book 
I,  V.  LXXI.) 

XCIIL 
VrIhabpati  : — The  master  who  pays  not  the  hire  of  labonr  after  the 

work  is  performed,  shall  be  compelled  by  the  king  to  pay  it,  as  well 
as  a  proportionate  amercement 
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It  should  be  here  understood,  as  in  the  prieceding  text,  that  he  must  pay 
it  with  interest. 

XCIV. 

Catyayana  : — The  master  who  leaves  in  the  way  a  tired  or  sick 

servant,  without  taking  care  of  him  in  a  village  for  three  days, 
shall  pay  the  first  or  lowest  amercement. 

The  master  who,  not  taking:  care  of  him  in  a  village  for  three  days, 
leaves  a  tired  or  sick  servant,  shall  be  fined  by  the  kinpf.       The  Retn/icara, 

By  the  word  **  leaves,"  want  of  care  is  implied.  That  it  would  be  an 
offence  in  a  tired  servant  to  leave  the  work,  though  able  to  carry  the  burden 
after  recovering  from  his  fatigue,  has  been  positively  declared  by  former 
texts. 

Harlot.-*  have  been  considered  by  Chanbeswara  and  others,  under  the 
title  of  Hire  ;  wherefore  they  are  also  noticed  in  this  work. 

xcv. 

Narbda:— A  dancing  girl,  having  received  her  pay,  yet  refosing  to 
attend,  shall  pay  twice  as  much  as  she  received  ;  and  if  her  em- 
ployer refuse  to  admit  her,  he  shall  forfeit  what  he  had  paid. 

XCVL 

Smriti :— But  if  the  harlot  attend  not  when  sent  for,  because  she  is 
indisposed,  or  fearful,  or  fatigued,  or  employed  in  the  service  of 
the  king,  she  is  blameless. 

XCVII. 
MatsT/a'purdna:* — A  harlot  who  goes  to  another  man  after  receiving 
hire,  and  repays  not  the  money  received,  shall  be  compelled  to  pay 
the  lecher's  fee,  or  twice  the  amount. 

2.  A  man  approaching  a  woman  without  paying  her  hire,  or  ap- 
proaching her  in  an  unlawful  manner,  or  scratching  her  with  his 
nails,  or  the  like, 

3.  Or  unnaturally  abusing  her  person,  or  causing  her  to  be  approach- 
ed by  many,  shall  be  compelled  to  pay  eight  times  the  amount  of 
the  hire  promised^  and  an  equal  fine. 

4.  He  who,  on  the  pretence  of  one  person,  brings  a  harlot  for  the  use 
of  another,  shall  be  amerced  by  the  king  in  one  mdsha  of  gold. 

5.  If  a  man  employ  a  dancing  girl,  and  give  her  no  pay,  he  shall  be 
compelled  to  give  her  tvWce  as  much  as  she  ought  lo  have  received, 

*  I  might  have  been  justified  in  omitting  these  laws,  by  the  remark  of  SiB  Wiluam 
JoNBS,  when  translating  other  texts  under  this  head  from  the  Viv&d(km<tva  Siiu^  that 
"  the  rest  are  not  worth  inserting."  I  am  certainly  justified  in  softening  the  original  inde- 
licacy, and  in  omitting  a  gross  commentary  on  these  and  on  the  preceding  texts  ;  for  they 
are  surely  misplaced  in  a  digest  of  law  on  contracts  and  successions.  T. 
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and  shall  pay  a  fine  to  the  king  of  the  same  amount  Thiis  justice 
is  not  violated. 
6.  The  penalty  ever  to  be  paid  by  many  persons  approaching  the 
same  woman,  is  twice  the  amount  of  wliat  she  slumld  lutve  received 
if  approached  by  one  only,  and  each  of  them  shall  likewise  pay  twice 
the  amount  as  a  fine  to  the  king. 

XOVIII. 

Nabcda  : — If  a  dispute  should  arise  among  the  lascivious  frequenters 
of  htf  house,  in  respect  of  matters  occurring  there,  the  wise  have 
declared,  that  it  shall  be  determined  by  the  principal  harlot. 

Tbe  hire  of  a  house  or  tlie  like  is  similar  to  the  hire  of  labour ;  it  is 
therefore  discussed  by  aathors  in  this  place.     That  shall  be  now  propounded : 

XCIX. 

Kareda  : — He  who  dwells  in  a  house  which  he  built  on  the  ground  of 

imother  man,  and  for  which  he  pays  rent,  shall  take  with  him,  when 

he  leaves  it,  the  thatch,  the  wood,  and  the  bricks ; 
2.    But  if  he  live  without  paying  rent  on  the  ground  of  another 

without  the  owner's  assent,  he  shall  by  no  means,  when  he  quits  it, 

take  away  the  thatch  and  the  timber. 

"  Rent  ;'*  it  consideration  for  abode.  The  Retndeara. 

It  may  be  explained  "  hire"  and  so  forth- 

He  who  dwells  in  a  house  built  at  his  own  charge,  or  by  his  own  labour, 
on  the  land  of  another,  used  for  the  site  of  dwelling-houses,  may,  provided 
he  paid  rent  for  it,  take  away  his  own  wood,  and  the  bricks  of  walls  and  the 
like,  when  he  shifts  his  abode ;  or  he  nvay  sell  the  wall  as  it  stands.  But  if 
he  pay  no  rent  whatever,  he  shall  not  take  the  grass,  wood,  bricks,  and 
other  component  parts  of  the  house. 

The  hire  of  a  house  is  common  in  royal  cities  :  in  other  instances  also, 
what  is  usually  paid  in  the  same  form  with  revenue,  by  tenants  residing  on 
tfie  land  of  Brdhmanae  and  the  like,  is  merely  hire  or  rent :  for  it  is  not 
truly  revenue,  sinee  revenue  or  taxes  are  the  sixth  part  of  the  produce  and 
the  like,  payable  to  the  king,  ae  ordained  by  ike  law, 

C. 
Narcda  :— The  grass,  wood,  and  bricks,  which  are  thus  removed, 
belong  to  him  who  leaves  the  ground,  provided  he  paid  rent  for  the 
spot,  and  not  otherwise. 

In  tiie  former  texts  it  had  been  mentioned,  that,  in  one  eaee,  he  may 
take  tliem ;  in  the  other y  he  may  not  take  them .  That  disdneHon  is  grounded 
on  property,  and  on  the  want  of  property.  These,  therefore,  are  now 
expUuned  in  this  text. 

"  If  he  paid  rent ;"  if  he  paid  the  price  of  the  abode  granted  to  him. 

The  Retndcara. 

e 
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CI. 

Catyayana  : — He  who  hires,  at  a  fixed  rent,  a  house,  a  pool  of  water, 

a  market-place,  or  the  like,  shall  be  compelled,  in  a  court  of  justice^ 

to  pay  the  rent  of  it,  until  he  restore  it  to  the  owner. 

"  A  pool  of  water ;"  one  made  by  another  man,  and  not  consecrated, 
hut  intended  for  use  in  this  world.  The  Retndcara  and  Chintdtnaii. 

It  appears,  therefore,  that  no  rent  should  be  paid  for  a  consecrated 
pool  to  him  who  made  it. 

CII. 
Nareda  : — He  who  hires,  at  a  fixed  price,  an  elephant,  a  horse,  a  bull 
or  cow,  an  ass,  or  a  camel,  shall  be  made  to  pay  for  the  hire  of  it  as 
long  as  he  delays  to  restore  the  cattle,  having  used  it  according  to 
agreement. 

If  a  thing  hired  be  destroyed,  it  is  the  possessor's  fault,  unless  the 
injury  happeh  by  the  act  of  Qod  :  as  mentioned  under  the  title  of  Deposits. 

cm. 

Vriddha  Menu  : — He  who  has  hired  a  carriage,  or  vehicle  of  any  sorty 

and  takes  it  and  goes  away  with  it,  but  afterwards  refuses  to  pay 

the  hire,  shall  be  compelled  to  pay  it,  even  though  he  never  used 

the  carriage. 

"  A  carriage"  generally  ;  meaning  only  a  vehicle  of  any  kind.  ''  Even 
though  he  never  used  it  ;'*  even  though  nothing  have  been  carried  on  it. 

The  Relndeara. 

In  the  Ohintdmeni  also,  the  last  remark  occurs  ;  and  it  is  said,  a  vehicle 
in  general  is  alone  meant.  But  the  same  rule  may  be  apphed  to  a  house 
and  the  like. 

CIV. 
Nareda  : — Things  hired  for  a  time  at  a  settled  price,  let  the  hirer  give 

back  when  the  time  has  elapsed :  whatever  be  broken  or  lost  he  shall 

make  good,  except  in  the  case  of  inevitable  accident  or  irresistible 

force. 

'*  Settled  price ;"  hire.  '*  Inevitable  accident,  or  irresistible  force ;"  the 
act  of  Qon,  or  of  the  king.  Therefore,  a  carriage  and  the  like,  broken 
without  the  act  either  of  God  or  of  the  king,  must  be  made  good  by  the 
hirer.  When  the  time  has  elapsed,  the  thing  hired  should  be  restored  to 
the  owner.  The  RBtndoara. 

Consequently,  should  a  carriage  or  the  like,  hired  at  a  settled  price,  be 
lost  without  the  act  of  God  or  of  the  king,  it  is  the  hirer's  fault,  as  appears 
from  this  law.  But  Misea  expounds  the  text,  '*  if  it  be  not  restored  when 
the  time  has  elapsed,  and  it  be  destroyed  by  time  or  the  like,  without  the 
act  of  God  or  of  the  king,  it  must  be  made  good  by  the  hirer."  In  his 
opinion,  a  thing  lost  or  injured  by  the  fault  of  the  hirer,  without  the  act  of 
God  or  of  the  king,  must  be  made  good  by  the  hirer ;  as  appears  from  texts 
cited  in  Book  II,  on  the  subject  of  Deposits  and  other  Bailments. 
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CHAP.  11. 

ON    THB 

NON-PEJiPOfiMANCE  OF  AGREEMENTS. 


ALTHOveH  non-payment  of  wages  and  hire  occnr  among  disputes  between 
piaster  and  herdsman,  (for  which  reason  this  title  is  delivered  by  Vhie abpati 
immediately  after  that  of  non-payment  of  wages,  and  disputes  between 
master  and  herdsman  are  placed  first  in  the  Betndeara  and  other  works,) 
yet  non-performance  of  agreement  has  been  propounded  by  Menu  imme- 
diately after  non-payment  of  wages  :  wherefore  it  is  first  inserted  in  thi$ 
diye$t,  (hrfare  eonUsU  ariiing  between  the  tnoner*  and  keepeit  of  cattle.) 

L 

MsNU : — This  is  the  general  rale  ooncerning  work  undertaken  for 

wages  or  hire  :  next,  I  will  fully  declare  the  law  concerning  such 

men  as  break  their  promises. 

''  This  general  rale"  iefuU^  declared:  although  the  wages  of  herdsmen 
have  not  been  yet  propounded  by  Miiru,  the  rule  in  case  of  non-payment 
has  been  delivered,  and  the  wages  will  be  explained  under  a  tubtrquent  head. 
"  Next,  I  will  fully  declare,  Ac."  breach  of  promise,  such  as  the  non-perform- 
anoeof  actual  agreements,  suggested  for  coneideration  by  breach  of  compact 
between  master  and  servant,  is  newt  propounded. 

The  text  is  thus  expounded  by  Ctjxl6cabhatta  ;  "  this  rule  concerning 
work,  under  the  title  of  Non-payment  of  Wages,  has  been  completely 
delivered  :  I  will  next  declare  the  rule  of  punishment  for  those  who  violate 
their  engagements." 

IL 

VniHASPATi: — This  conduct  has  been  prescribed  to  masters  and  ser- 
vants ;  now  learn  concisely  the  rules  ooncerning  promises. 

**  Prescribed  to  masters  and  servants,"  including  master  and  herdsman  ; 
for  that  title  of  law  is  previously  delivered  by  VbIhaspati.  The  present 
title  of  Non-performance  of  Agreements  is  expounded  bv  Culluoabhatta 
(in  his  glose  an  the  fifbh  verse  of  the  eighth  chapter  of  Mentt)  "  breach  of 
an  agreement  made."     NIbspa  explains  it : 

III. 
Nabeda  : — The  general  rule  settled  among  irreligious  men,  and  among 
citizens  and  the  like,  is  named  a  compact ;  and  the  title  of  law  con- 
cerning disputes  arising  tliereon,  is  called  breach  of  compact. 
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*'  FMenda^  or  irreligious  ;"  excluded  from  the  triple  Veda,  as  the 
lavanai  and  others.  "  Citizens  ;"  townsmen.  "  And  the  like ;"  this  term 
intends  companies  of  traders,  artisans,  &c.  ^  The  rule  settled,**  as  will  he 
mentioned.  An  agreement  for  stipulated  duties,  violated  hy  non-perform- 
ance, t>  the  subsequent  title.  The  Rkndeara, 

Thus  the  breach  of  a  general  agreement,  in  this,  or  other  form,  '^  we 
will  join  to  repel  thieves  and  robbers,**  is  a  breach  of  promise.  An  agree- 
ment for  stipulated  duties  is  a  compact ;  non-performance  of  it  is  a  breach  of 
compact ;  and  the  government  of  those  who  break  their  engagements,  forms 
a  title  of  law.     A  similar  exposition  is  given  in  t^e  Mitaeshard, 

IV. 
Yajntawalcta  : — Haying  erected  a    building  in   the  town,    and 
endowed  it,  and  having  placed  thore  Br&hmanas  learned  in  the 
three  VedctSj  let  the  king  enjoin  them  to  observe  their  duty. 

Having  erected  a  buildmg,  or  house  of  masonry,  or  the  like,  in  the  town 
or  city,  and  having  placed  there  Brdhmanas  learned  and  virtuous,  let  him 
give  this  injunction,  "  observe  your  duty." 

Having  erected  an  endowed  building ;  an  edifice  enriched  by  a  grant  of 
gold  or  the  like.  Such  is  the  meaning,  on  the  concurrent  exposition  of  the 
Mitdoshard  and  Retndcara.  Endowed  with  land,  money,  or  the  like, 
whereon  the  priests  residing  there  may  subsist.  The  intention  is,  that  he 
should  assign  land,  money,  or  the  like,  for  their  maintenance.  The  Sage 
declares  what  should  be  done  by  Brdhmanas  so  enjoined  to  observe  their  duty, 

V, 

Yajnyawalota  : — Duties  which  are  stipulated  or  seasonable  (Jbr 

sdmayica  fnay  bear  either  sense)^  or  prescribed  by  the  king,  and  tohich 

are  not  inconsistent  with  their  own  regular  duties,  should  also  be 
diligently  observed  by  those  priestSy  and  enforced  by  the  hng. 

Duties  arbing  from  compact,  or  occurring  from  season,  and  consistent 
with  moral  and  civil  law,  such  as  care  of  cattle,  preservation  of  water, 
management  of  temples,  and  the  like,  should  be  diligently  observed.  And 
the  king  should  enforce  the  observance  of  seasonable  duties,  not  inconsistent 
with  regular  duty,  such  as  the  entertainment  of  all  travellers,  and  a  rule  that 
horses  and  the  like  shall  not  be  carried  to  the  dominions  of  his  enemy. 

The  Mitaeshard. 

It  follows,  that  the  priests  collectively,  and  the  king,  are  the  persons 
by  whom  these  duties  should  be  observed.  But  "  seasonable'*  is  explained 
in  the  Retndcara,  *  rites  for  the  happiness  of  society.*  Such  are  monthly 
benedictions  pronounced  for  the  king ;  and  monthly  deprecation ;  and  simihur 
duties  prescribed  by  the  sovereign. 

Others  hold,  that  YijmrAWALCTA  here  explains  the  sense  of  the  word, 
''  duty,**  in  the  expression  '*  enjoin  them  to  observe  their  duty  ;**  acts  which 
are  seasonable,  or  prescribed  by  the  king,  and  not  inconsistent  with  their 
own  regular  duties.  Thus  it  follows,  from  the  word  "  also,"  that  the  duties 
of  their  tribe  and  order  must  certainly  be  observed :  the  prescribed  acts  of 
their  tribe  and  order,  seasonable  duties,  and  those  commanded  by  the  king, 
are  intended  by  the  term  '*  their  duty.'*  Seasonable  acts  have  been  explained 
by  authors,  as  above.      "  Duties  or  rules  prescribed  byHhe  king'*  are  such 
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&8  the  foUowiDg ;  "  for  this  man,  tliougli  not  degraded,  yet  fallen  under  the 
king's  dj8{>lea8nre,  no  sacrifice  shall  he  performed."  These  rules  must  he 
ohserved,  if  they  he  not  inconsistent  with  regular  duty.  Therefore,  an 
injunction  to  attend  at  the  king's  gate  from  dawn  to  evening,  or  to  sacriiice 
for  all  the  inHahitaiits  of  a  town,  need  not  he  ohserred ;  for  it  would  ohstruct 
the  whole  of  the  rites  constant  and  occasional,  or  he  incompatible  with 
sacrificing  for  twice-born  classes  only.  Yet,  on  particular  occasions,  an 
obstruction  to  the  perfornntnce  of  constant  rites  may  he  admitted.  As  for 
the  opinion,  that  a  duty  occurring  with  the  season,  such  as  deprecatory 
rites  and  the  like,  must  necessarily  he  performed,  though  not  promised,  it  is 
wrong :  for  it  is  fomiided  on  no  authority,  and  punishment  is  directed  for 
breach  of  promise  only. 

VL 
Ybihaspati  : — Assembling  priests  endued  with  knowledge  of  the  Veday 
learned  teachers  of  the  scripture^  and  priests  who  keep  a  perpetaal 
fire  for  ohlations^  let  the  king  establish  them  in  that  place,  and 
and  assign  their  subsistence  : 

2.  Let  him  grant  to  them,  in  his  own  dominions,  houses  and  land 
exempt  from  taxes,  declaring,  by  a  written  grant,  that  the  royal 
dues  are  remitted : 

3.  They  must  perform,  for  the  townsmen,  the  constant,  occasional, 
and  voluntary  rites,  and  those  which  are  deprecative,  or  expiatory, 
and  they  must  decide  doubtful  cases. 

4.  A  compact,  formed  on  consultation  among  the  inhabitants  of  a 
town,  the  companies  of  artisans,  and  the  several  classes  of  men, 
must  be  observed  in  a  time  of  alarm,  and  at  the  season  of  rites  per^ 
formed  in  common^  and  also  on  other  occasions. 

5.  If  there  be  apprehension  of  highway  robbers  or  thieves,  it  is  con- 
sidered as  a  common  dangei: ;  and  should  be  repelled  by  all,  not  in 
any  instance  by  one  alone, 

6.  First  establishing  mutual  confidence,  by  a  solemn  oath,  by  a  written 
contract,  or  by  tihe  attestation  of  witnesses,  let  them  next  proceed 
to  the  business  agreed  on. 

7.  Neither  men  influenced  by  causeless  enmities  or  passion,  nor  such 
as  are  foolish,  indolent,  timid,  rapacious,  diseased,  or  aged,  nor 
infiants,  may  be  appointed  chief  advisers  in  affairs  (c&rya  chintaca)  ; 

8.  But  those  who  are  pure,  who  know  the  scripture  and  their  ovm 
duties,  who  have  dominion  over  their  passions,  who  are  capable, 
i^ho  sprung  from  honest  families,  and  are  skilled  in  all  afiairs^,  may 
be  appointed  highest  of  tlie  confederacy,  ^ 

9.  Two,  three,  or  five  persons  should  be  appointed  advisers  (hiiavadin) 
of  the  association  ;  their  counsel  should  be  followed  by  the  inhabi- 
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tants  of  the  town,  the  companies  of  artisans,  and  the  several  classes 
of  men. 

"  ^Srbtriyas ;"  learned  teachers  of  the  Veda.  "  Houses  and  land'*  (VI 2), 
in  the  active  instead  of  the  oblique  case,  may  he  reconciled  from  the 
license  of  a  Holy  Sage.  "In  a  state  of  exemption  ;"  the  royal  dues  heing 
remitted.  UHAinixswABA. 

"  They  must  perform,"  &c.  (YI  3) ;  such  a  practice  occurs  in  some 
countries,  where  a  person  is  commissioned,  and  a  priest  is  appointed,  to 
perform  the  constant  and  other  rites  for  the  townsmen :  and  it  appears 
that  the  priest  b  vested  with  property,  consisting  in  that  office,  hy  the 
authority  of  a  mandate  from  the  reigning  king. 

''  And  decide  doubtful  cases"  (YI  8) ;  cases  relating  to  judicial  contests. 
This  is  a  just  interpretation,  and  consistent  with  ordinances. 

'*  The  inhabitants  of  the  town"  (YI  4)  ;  literally,  the  town;  intending 
the  inhabitants  collectively.  **  Companies  of  artisans ;"  meaning  a  body  or 
multitude  of  persons  belonging  to  the  same  tribe,  and  following  the  same 
profession.    *'  The  several  classes ;"  Brdhmanae  and  the  like  collectively. 

Chahd&swaba. 

<<  Companies  of  artisans ;"  workmen  or  artisans  collectively. 

The  ChintdmenL 

What  is  done  after  consulation,  by  these  bodies  and  companies,  or  by 
any  of  them,  is  a  compact  or  agreement.  The  Sage  explains  the  motive 
and  season  of  such  an  agreement  ('*  in  a  time  of  alarm"  &c,,  YI  4). 
"  Alarm ;"  apprehension,  or  suffering,  from  robbers  or  the  like.  "  Rites  to 
be  pefformed  in  common,**  such  as  fasts  and  other  sacraments.  So  Mis&a. 
ChakdSbsfaba  also  expounds  it  similarly.  By  the  words  "  or  the  like,"  it 
is  indicated,  that  an  association  should  also  be  formed  if  injury  be  suffered 
from  the  inhabitants  of  a  different  town,  or  from  other  inhabitants  of  the 
same  town.  By  the  expression  "and  also,"  it  is  intimated,  that  they 
proceed  in  the  same  manner  on  other  occasions,  such  as  general  rejoicings 
and  the  like. 

Thus  it  appears,  that  an  agreement  should  be  made  for  repelling  robbers 
and  the  rest.  The  motive  of  a  compact  is  thereby  declared ;  the  proper 
"  season"  is  obvious,  (corresponding  with  the  motive :)  he  declares  the  form 
tJi  a  eubeeguent  verse  (YI  6). 

"A  solemn  oath ;"  ordeal,  as  the  contract  of  water  which  has  touched 
the  images  of  potent  deities.  The  meaning  bf  a  "  written  contract"  is 
obvious.  "  Attestation  of  witnesses ;"  literally,  intermediate  persons ; 
intending  persons  who  become  witnesses  of  the  compact,  and  are  not  partial 
favourers  of  any  one.  The  literal  sense  of  the  term  intermediate,  (medhyast*' 
ha,)  is  one  who  stands  between  (medhyS  tish  t*hati). 

Thus  any  one  of  these  three  modes  may  be  employed  for  the  purpose 
of  proving  the  agreement  at  a  subsequent  time.  The  con^ruction  of  the 
sentence  is,  "establishing  confidence  by  any  one  of  those  three  modes." 

Among  those  inhabitants  of  the  town  and  the  rest,  if  all  had  epial 
authority,  no  benefit  would  arise  from  their  various  degrees  of  wisdom ; 
therefore  some  should  be  invested  with  chief  authority,  as  advisers  in  affairs, 
to  show  the  best  mode  of  proceeding.  What  descriptions  of  persons  they 
should  not  invest  with  principal  authority,  the  Sage  declares  (YI  7). 
"  Men  influenced  by  causeless  enmities ;  literally,  inimical :"  he  who  pro- 
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ceeda  to  an  act  without  attention  to  the  coDsequences  of  it,  is  said  to  he 
'^ influenced  or  impelled;"  and  the  suffix  here  employed  bears  the  same 
sense  with  the  term  thus  explained  by  Jttmeba. 

**  Influenced  by  passion'*  (VI  7) ;  under  the  impluse  of  excessive  lust 
or  anger.  '*  Foolish :"  the  term  is  explained,  in  the  Retndeara,  incapable ; 
but  explained  by  G6tiohavd&a,  in  the  SanethiptO'idra'pariHMh'ta,  **  idiot." 

From  what  descriptions  of  persons  they  should  appoint  their  chiefs, 
the  Sage  declare8^(YI  8).  **  Pure,"  thai  u,  virtuouM;  not  deceitful. 
**  Goreming :"  havmg  dominion  over  their  organs ;  void  of  avarice  and  the 
like.  ^  Their  counsel  should  be  followed  ;"  consequently  a  fine  is  incurred 
by  a  breach  of  their  commands.    This  Tajhtawalcta  expressly  declares  : 

VIL 
Yajntawalcya:— The  direotions  given  by  the  advisers  of  the  associa- 
tion should  be  observed  by  all ;  he  who  disobeys  them,  shall  be  com- 
pelled to  pay  the  first  amercement 

The  first  amercement;  meaning  two  hundred  and  seventy  panat  of 
copper.*  The  liitdeikara. 

This  ofienoe  consists  in  disobeying  the  directions  given  by  the  advisers 
of  the  association;  Cattataita  prescribes  a  fine  for  him  who,  from  insolence, 
urges  too  obttinateljf  his  own  opinion  during  a  discussion  on  business  to  be 
performed. 

vni. 

Catyatana: — He  who  intermptethe  reasonable  discourse  of  a  speaker, 
and  allows  no  other  to  speak,  and  he  who  talks  idly,  shall  incur  the 
first  amercement 

'*  Who  interrupts  reasonable  discourse  ;**  who  thus  breaks  in  upon  it, 
**  you  talk  absurdly  :"  one  who  mutters,  '*  I  also  will  speak,  why  should 
these  talk?"  ^  Who  allows  no  other  to  itpeak ;"  literaUif,  giving  no  oppor- 
tunity ;  one  who  gives  no  opportunity  for  others  to  spefSi ;  or  allows  no 
other  to  diteowne^  and  prates  much  him9e\f.  These,  and  he  who  urges  bad 
advice,  insisting  that  it  should  be  adopted  as  good,  shall  pay  the  first 
amercement. 

In  the  Reindoara  it  is  explained,  he  who  talks  idljf  to  the  advisers  of 
the  mnoeiaiiom.  The  sense  Inay  also  be  thus  stated ;  he  who  behaves  with 
diarespeet  towards  them. 

IX. 

Yajnyawalcta  : — This  is  the  rule  for  companies  of  artisans,.trader8, 

and  irreligious  men,  and  for  varwu9  tribes  ;  let  the  king  preserve 

tiieir  distinctions,  and  oblige  them  to  adhere  to  the  conduct  above 

mentioned. 

**  Artisans ;"  subsisting  by  the  manufacture  of  the  same  commodity. 

**  Traders"  (nai^ama)  :  this  word  is  explained  as  denoting  the  PdSupiUai, 

and  other  sectaries,  who  admit  the  authority  of  the  VSda  no  further  than  as 

a  good  institute.    "Irreligious  men:"  those  who  do  not  even  admit  the 

*  So  the  MS.    It  should  be  two  hundred  and  Miy pams. 
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authority  of  the  Vtda ;  such  are  dancers,  followers  of  Buddha,  and  the  like. 
*^  Tribes ;"  sets  of  men  living  by  the  same  pj^ofession,  such  as  soldiers  and 
the  like.  For  these  four  descriptions  of  persons,  this  is  the  rule,  as  pro- 
pounded in  the  former  text  (V)  ;  Let  the  king  preserve  their  distinctions ; 
the  rule  of  duty  for  the  artisans  and  the  rest :  and  let  him  oblige  them  to 
adhere  to  the  conduct  abovementioned.  The  Mitdcshard, 

Others  take  the  word  naigama  in  its  literal  sense  of  trader,  as  it  is 
explained  in  Ameea's  Dictionary. 

Many  texts  delivered  by  YXjktawalcta  immediately  after  that  above 
quoted  (V),  will  be  cited  in  their  places.  By  tribes  are  here  meant  other 
sets  of  men  besides  artisans  and  the  rest,  and  different  from  Brdhmanas, 

The  Rfftnaeara. 

Thus,  in  whatever  tribe  an  agreement  is  made,  by  that  tribe  it  should 
be  observed ;  it  follows,  that  disobedience  to  directions  given  by  one  who 
is  appointed  prdmdnica,  or  president,  of  barbers  or  the  like,  is  a  cognizable 
offence.     This  is  the  whole  meaning. 

Nahbda  : — Let  the  king  maintain  the  associations  of  irreligious  men, 
of  sectaries  who  detract  from  the  authoriiy  of  the  VSday*  of  companies 
of  artisans,  traders,  and  soldiers,  and  of  various  tribes  and  the  like, 
both  in  a  place  of  difficult  access,  and  in  a  frequented  spot. 

"  Companies  of  traders"  (p^a) ;  merchants  and  the  like  collectively. 
Others  explain  it  an  assemblage  of  persons  of  various  classes,  who  have  no 
determinate  profession.  **  Companies  of  soldiers  ;'*  armed  men  collectively. 
^  Various  tribes  and  the  like  j"  the  term  "  and  the  like*'  suggests  multitudes 
and  crowds.  The  Retndcara. 

The  term  *'  and  the  like,*'  including  all  descriptions,  denotes  that  others 
are  comprehended  in  those  whUh  are  noticed.  The  Chintdmeni. 

XL 

Narbda: — Whatever  be  their  duties,   their  regular  business,   and 

prescribed  rules,  and  whatever  be  the  conduct  enjoined  to  them,  that 

let  the  king  approve. 

''Their  duties;"  their  prescriptive  usages.  "Their  business  ;"  their 
proper  occupation  for  a  livelihood.  '*  Conduct  enjoined  to  them  ;'*  jmsoribed 
behaviour.  The  Retndeara, 

''That  approve  ;**  the  word  kinff  must  be  supplied  in  the  sentence, 
'that  let  the  king  approve."     Thus  it  is  directed,  that  he  shall  not  act 
otherwise  than  is  eonsistmt  with  their  prescriptive  usages,  and  so  fortU. 

XIL 
Cattayana  : — Whatever  be  the  duty  o{  particular  societies,  according 

to  that  let  them  conduct  all  affairs,  jflrmlf/  abiding  by  their  own 

profession. 

This  should  be  understood  as  coincident  with  the  prescriptive  usages, 
or  duties,  mentioned  by  JN'abbda. 


Naigama :  tee  the  gloss  on  the  text  of  YXjhtawalcya  (IX), 
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XIII. 

Cattayana  : — ^The  ascertained  commands  of  the  king,  not  inconsistent 
with  Tegular  datj,  should  in  the  first  place  be  exactly  performed  as 
directed  by  the  king. 

2.  l%e  sinfbl  man^  who  obeys  not  such  ordinances  as  are  made  by 

the  sovereign^  and  are  not  inconsistent  with  the  divine  lawj  shall  be 

rebuked  and  punished  as  disobedient  to  the  royal  command. 

"  Not  iDCOnsistent  with  regular  duty ;"  the  prescribed  acta  by  each 
dass  and  order.  **  Whatever  be  the  ascertained  command  of  the  king'*(no^ 
repuqnaiU  to  that  duty),  such  should  be  the  conduct  of  the  subject.  The  Sage 
directs  an  amercement  in  case  of  disobedience  (XIII  2) :  neglect  of  the 
king's  commands  is  subjoioed  as  the  cause  of  the  ofiender's  being  deemed  a 
sinner.  This  offence  consists  in  the  breach  of  allegiance.  Vb^haspati  now 
declares  the  engagements  of  societies  and  the  like : 

XIV. 

Ybihaspati: — *'The  construction  of  a  hall,  of  a  house  of  refreshment, 

"  or  of  a  temple,  a  pool  or  a  garden,  relief  to  the  helpless  and  poor, 

^^  sacrificial  rites, 
2    "A  common  way,  and   mutual  defence,  shall  be  effected  by  us, 

"  according  to  our  several  proportions :"  if  such  a  written  contract 

be  made,  it  is  a  binding  engagement, 

3.  And  must  be  observed  by  all.  Of  him  who  refuses  Aw  partj 
though  able  to  jo«f/orm  ft,  the  punishment  is  forfeiture  of  all  his 
property,  and  banishment  from  the  town  : 

4.  And  for  that  man  who  contradicts  his  associates^  or  neglects  his 
party  a  fine  is  ordained  of  six  nishcas  containing  four  suvernas  each. 

In  the  case  of  an  agreement  for  the  construction  of  a  hall  or  the  like, 
which  is  the  highest  association,  if  a  man  break  his  engagement,  though 
able  to  perform  it,  he  shall  be  punished  by  confiscation  of  all  his  property, 
and  banishment  from  the  country  :  and  this  punishment  is  directed  for  the 
case  wh«re  he  formally  said, "  I  will  perform  it ;"  but  now  says, "  I  will  not 
perform  it."  In  case  of  neglect,  another  punishment  is  directed  (XIV  4)  : 
the  first  term  in  that  text  is  explained  by  Aicxba,  *  contradiction.'  Thus,  if 
»  man,  havmg  previously  formed  an  engagement,  conspire  with  some  party 
toi>reak  it,  he  shall  be  fined  in  Mnisheas^  containing  four  suvernas  each  ; 
or  if  he  be  guilty  of  neglect,  (that  is,  if  he  do  not  give  attention  to  it,)  he 
shall  be  fined  in  the  same  amount. 

Others  hold,  that  an  adviser  in  a£Gurs  of  the  association  is  guilty  of 
neglect  if  he  do  not  coerce  one  who  refuses  to  perform  hii  party  and  shall 
therefore  be  amerced:  and  any  stranger  also  may  be  amerced,  if  he  interfere 
to  break  the  association. 

"A  common  way"  (XIV  2) ;  literallg,  a  family-way ;  a  road  for  a 
family.  "  Mutual  defence  ;"  K^eraWy,  resistance  ;  meaning  opposition  to 
the  inroads  of  bad  men.  •  The  Retndcara. 
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XV. 

Menu  : — The  man,  among  the  traders  and  other  inhabitants  of  a  town 
or  district,  who  breaks  a 'promise  through  avarice,  though  he  had 
taken  an  oath  to  perform  it,  let  the  king  banish  from  his  reahn. 

2.  Or,  according  to  circumstancesy  let  the  judge,  having  arrested  the 
promise-breaker,  condemn  him  to  pay  six  niahcaSf  or  four  suvemas^ 
or  one  mtam&na  of  silver,  or  all  three  if  he  deserve  sucli  ajine. 

3.  Among  all  citizens,  and  in  all  classes,  let  a  just  king  observe  this 

rule  for  imposing  fines  on  ;nen  who  shall  break  their  engagements. 

"  A  town  ;"  in  its  usual  sense,  "  A  district  ;**  a  number  of  toWns. 
''  Traders  and  others ;"  a  multitude  of  persons  following  the  same  profes- 
sion, but  residing  in  several  districts.  "  Having  arrested'*  (ni^nh^d)  ; 
this  may  be  expounded,  having  admonished.  Six  nuiheaef  or  four  suvemae ; 
the  words  may  signify^  six  of  those  nishctu  which  weigh  four  suvemas  each ; 
to  exclude  other  quantities,  namely  the  nishca  of  one  hundred  and  fifty 
suvemas f  and  the  niskea  of  five  suvemas.  The  Retndeara* 

MiSBA.  delivers  the  same  exposition,  and  adds ;  '^  Mbvu  here  intends 
six  nisheas,  and  has  further  directed  a  'satamAna  of  silver."  A  satamdna 
contains  three  hundred  and  twenty  radieds,  or  seeds  of  the  gwyd, 

.  GvLLuCABHATTA  holds,  that,  according  to  circumstances  which  may 
aggravate  or  extenuate  the  fault,  the  punishment  should  be  exile,  and  fines 
of  six  nishcas  and  one  'satamdna  ;  all,  or  each  of  them. 

Thus,  in  concurrence  w^th  Ybihaspati,  exile  is  the  permlty  directed  in 
case  of  refusal ;  a  fine  of  six  nishcas,  in  case  of  opposition  or  negligence, 
and  a  fine  of  one  iatamdna,  in  the  case  of  a  slighter  offence* 

"  All  classes  "  (XV  3)  ;  an  assemblage  of  several  classes. 

The  Retn&cara, 
XVI. 
Nareda  :— Tliose  especially  should  be  punished,  who  separate  themselves 
from  the  association :  they  -should  undergo  fear  and  terror,  being 
avoided  like  diseased  persons. 

*'  Who  separate  from  the  association  f  *  who  violate  the  engagement 
formed  by  the  community. 

XVII. 

Yajntawalcya  : — Him  who  embezzles  the  property  of  the  compaity, 
and  him  who  violates  his  engagement,  let  the  king  banish  from  the 
realm,  after  confiscating  all  his  effects. 

"  The  property  of  the  company ;"  the  joint  property  of  all  the  citizens 
and  the  like.  The  Betndeara. 

VijntAkebwaba  gives  a  similar  exposition  ;  but  adds,  that,  ''  in  the 
case  of  a  breach  of  compact  or  engagement,  enjoined  by  the  king,  or  formed 
by  the  society,  if  the  offence  be  great,  the  penalty  is  banishment  from  the 
realm ;  but  if  the  offence  be  slight,  it  should  not  exceed  the  amercements 
abovementioned,  as  propounded  by  .Menu.'- 
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Some  explain  it  as  intending  the  penalty  for  embezzling  money  set 
apart  for  the  purpose  of  building  a  temple  or  the  like. 

XVIIL 
CATTAyAHA : — Bhbiou  directs^  that  all  those  who  commit  violences, 
oppose  the  general  willy  and  dissipate  the  wealth  of  the  oommunity, 
shall  be  punished,  after  giving  notice  to  the -king. 

"Who  commit  violences  ;*'  who  use  force  against  the  society,  by  blows 
and  the  like.  '*  Who  dissipate  the  wealth  of  the  community  ;  who  des- 
troy property  amassed  by  the  association  for  a  temple  or  the  like.  **  They 
ahonld  be  punished :"  they  should  be  fined  in  the  amercement  directed  ;  for 
an  amercement  of  six  nuheoi  is  ordained  in  case  of  opposition.  They  shall 
not  be  banished  or  expelled,  ae  the  term  uchoh^dya  might  eeein  to  denote. 
Or  it  may  be  understood,  that,  in  case  of  opposition,  if  the  offence  be  great, 
the  penmity  ie  expulsion . 

XIX, 
YiUHASPATi  :^-He  who  injures  or  dissipates  the  oommon  stock,  or 
breaks  his  engagement,  shall  be  banished  from  the  town  for  that 
cfencej  even  though  he  be  learned  in  the  triple  Veda. 

XX. 

The  Same. — An  insulting  and  malevolent  man,  one  who  opposes  the 

societj/j  or  commits  violences,  and  an  enemy  to  the  company  of 

artisans,  to  the  society  of  traders,  or  to  the  king,  sliould  be  instantly 

banished. 

"  Insulting ;"  hurting  M^  minds  of  others.     "Malevolent;"  inimical. 

The  Reindeara  and  Ckintdm'eni. 

XXL 

TkiHaspati  : — Let  the  chiefs  of  fanulies,  of  associated  artisans,  or  of 
tribes,  whether  residing  in  towns  or  forts,  curse  and  forsake  sinners. 

"  Curse;'*  punish  with  maledictions.  The  Betndcara. 

By  this  text  it  is  thus  declared  legal  for  the  chief  of  a  family,  or  the 
like,  to  inflict  punishment  on  offenders. 

XXII. 

Vrihaspati  : — Whatever  be  done  by  them  according  to  their  duty, 
wbe^ier  harsh  or  kind  towards  other  men,  riiould  be  first  approved 
bp  their  chiefs :  these  indeed  are  considered  as  undoubted  actors  in 
utl  chairs. 

"  According  to  their  duty  ;"  not  repugnant  to  it .  '^  Undoubted  actors ;' * 
undoubted  guides  in  affaurs*  Chajidiswaba. 

Whatever  business  any  person,  included  in  the  association,  performs 
490ii8istently  with  regular  duty,  that  should  ha?e  been  previously  authorized 
bv  the  chief. 
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XXIIL 

Vbihaspati  : — If  they  conspire^  from  an  impulse  of  enmity,  to  injure 
one  of  the  Bociety^  they  should  be  restrained  by  the  king ;  and  actual 
injuries  shall  be  punished. 

Among  asBociates,  if  several  unite  to  hurt  one,  the  king  should  restrain 
them  ;  and  if  they  do  a  wrong,  by  verbal  deception  or  the  like,  he  shall 
chastise  them :  and  the  punishment  in  this  case  should  be  exile  or  the  like, 
according  to  the  magnitude  of  the  injury. 

XXIV. 
Vbihaspati  : — If  a  quarrel  arise  between  the  chiefs  and  the  commu- 
nities, let  the  king  decide  it,  and  reduce  them  to  their  duiy. 

If  there  be  a  dispute  between  the  communities  and  their  chiefs  f  meaning 
the  persons  invested  with  authority,  and  called  preiidenU  or  pramdnica^ 
let  the  king  determine  the  controversy  according  to  the  proof  of  their  dis- 
obedience to  their  chiefs ;  and  in  consequence  of  his  decision,  either  punish- 
ing or  not  punishing  them,  or  their  chief 9^  according  to  circumstances,  let 
him  reduce  them  to  their  duty.  But  if  the  disobedience  be  heinous,  banish- 
ment is  proper. 

XXV. 

Nareda:— Promiscuous  assemblies  of  those  personsy  military  array 
without  cause,  and  reciprocal  injuries,  let  not  the  king  tolerate. 

''  Promiscuous  assemblies ;"  a  superior  society  mingled  with  another  of 
inferior  rank.  **  Military  array  without  cause  ;"  without  a  sufficient 
motive,  such  as  apprehension  of  danger  and  the  like.  "  Mutual  injuries  ;" 
reciprocal  wrongs.  ''Those  pereone ;**  irreligious  men  and  the  rest,  as 
already  mentioned  by  Nabbda.  (III).  The  R^ndeara, 

Soldiers  and  the  like  may  carry  arms  even  without  a  special  motive. 
The  sense  resulting  from  the  text  is,  that  the  king  should  restrain  all  others 
from  meeting  in  promiscuous  assemblies,  from  carrying  arme  toithout  eause^ 
and  so  forth. 

XXVL 

€attataka  : — He  who  usually  eats  off  the  same  vessel,  or  in  the 
same  line  with  another,  shall  be  ameroed  if  he  refuse  to  do  so 
without  showing  a  reasonable  ground  of  exception. 

He  who  refuses  to  do  so,  shall  be  amerced.  The  Beindeara. 

It  is  customarv,  with  some  trihee^  for  many  persons  to  join  and  eat  off 
the  same  vessel.  The  rule  is  general :  he  who  uwdlly  eats  another's  food, 
may  not,  though  perverseness,  without  stating  a  reasonable  ground  of 
exception,  or  other  sufficient  cause,  reject  food  given  by  that  person.  ^  It 
may  be  aUo  determined,  that  even  if  the  practice  originated  in  such  motivee 
as  are  mentioned m  the  Mahdbhdrata,  "through  friendship  food  may  be 
eaten /rom  each  other**  hands,  or  it  may  be  so  eaten  through  extreme  dis- 
tress •*'  even  when  a  motive  )or  refusal  should  be  shown,  namely,  a  breach 
of  that  friendship  which  was  the  previous  motive  for  eating  food  from  each 
other's  hands.  « 
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XXVII. 

Ybihaspati  :— Those  traders  who  conspire  to  abscond  and  defraud 

the  king  of  his  due,  shall  be  compelled  to  pay  eight  times  the 

amoant. 

LUeralhf,  the  king's  share,  meaning  the  king's  due.     The  Chintdmeni, 

Thus,  if  merchants  going  for  the  purposes  of  trade,  and  buying  and 
selling  goods,  abscond  in  the  night,  after  promising  to  pay  the  king's  taxes, 
he  may  take  firom  them  eight  times  the  amount  of  his  taxes ;  or  in  the  same 
instance  the  chief  of  the  company  «t«|f  levv  thai  fenaUy,  These  two  laws 
concerning  societies  (v.  XXIV,  ice.  ▼.  XX Yll)  ure  mentioned  incidentally. 

XXVIII. 

Nareda  : — Let  the  king  restrain  them  from  acts  which  are  injurious 
to  him,  which  in  their  nature  are  vile,  or  which  obstruct  his  afiairs: 

2.  And  let  a  king  who  desires  prosperity,  repress  sinftil  proceedings, 
which  are  unauthorized  by  moral  law,  if  they  be  actually  attempted. 

LUerally,  disapproved  by  nature ;  "  acts  which  in  their  nature  are  vile." 
^  Sinful  proceedings,  as  the  practice  of  gaming  and  the  like ;  acts  not  pro- 
ductive  of  good.  '*  Unauthorized  by  moral  law  ;'*  not  familiar  under  moral 
institutions.     '*  Restrain  them  ;*'  the  irreligious  men  and  the  rest  (III). 

The  Retnaeara. 

^ce  whatever  general  agreement  has  been  made  by  irreligious  men  and 
the  rest,  must  be  observed ;  and  if  they  break  it,  they  must  be  punished  by 
the  king ;  U  mighty  therefore,  he  i^ferred^  that  ererj  agreement,  even  though 
ittegul,  must  be  maintained :  for  instance,  ''  we  will  all  prevent  the  subjects 
from  paying  taxes  to  the  king;*'  or,  ''let  us  always  go  naked ;"  or  the 
following,  "  we  will  game ;  we  will  solace  ourselves  with  harlots ;  we  will  run 
on  the  king's  highway ;  let  us  worship  an  ant-hill  under  a  idebfaea  tree."* 
It  may  be  sffirmed,  that  this  text  is  intended  to  prevent  such  an  inference. 

XXIX. 

Yajittawalcta  : — When  their  business  is  finished,  let  the  king  dis- 
miss those  who  have  attended  for  the  affairs  of  a  community,  after 
honouring  them  with  tokens  of  regard,  with  gif^,  and  with  expres- 
sions of  dvility. 

2.    Whatever  a  man  who  is  sent  on  the  affairs  of  a  community  shall 

receive,  let  him  deliver  to  his  principles  ;  if  he  do  not  voluntarily 

deliver  it,  he  ^11  be  compelled  to  pay  eleven  times  the  amount. 

Let  the  king,  having  finished  their  business,  dismiss  persons  who  have 
attended  him  on  the  affairs  of  a  community,  after  honouring  them  with 

*  The  rongh-leayed  trophis  of  Botanists,  called  in  the  vernacnlar  dialects  S'&hdfii  or 
Sifomra.  The  author  allades  to  a  proverbial  expression  of  contempt ;  "  thou  art  like  an  ant-hill 
imder  a  SMr^a  tree."    The  plant  itself  also  famishes  a  contemptuous  simile. 
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tokens  of  regard,  with  gifts,  and  with  expressions  of  civility  :  such  is  the 
meaning  according  to  the  Mitdcshard, 

"  Tokens  of  regard  ;"  allowing  them  seats  and  the  like.  "  Gifts ;" 
honorary  presents  of  clothes  and  the  like.  ** Expressions  of  civility;" 
compliments.  The  meaning  is,  that  attention  should  be  shown  by  the  king 
to  the  affairs  of  a  community. 

The  second  verse  ia  thus  expounded  by  Yuvksi&wjiRA ;  a  person  deputed 
by  merchants*  to  attend  the  king  on  the  affairs  of  the  community,  should, 
even  unasked,  deliver  to  those  merchants  whatever  clothes,  money,  or  other 
things  may  be  received  :  otherwise  he  shall  be  compelled  to  pay  a  fine  equal 
to  eleven  times  the  amount  of  what  was  received.  Consequently,  whatever 
is  given  by  the  king,  in  an  honorary  form,  to  one  deputed  on  the  affairs  of 
a  community,  should  be  received  by  all  the  members  of  it. 

XXX. 

VeIhaspati  : — Whatever  he  may  there  obtain^  is  tlie  jwrbperty  of  all 
the  associaUij  and  should  be  divided  according  to  their  several  pro- 
portions,  whether  it  hare  been  received  six  months  or  one  month. 

'*  There ;"  at  the  king's  palace.  In  declaring  it  the  property  of  all, 
without  a  restriction,  that  only  that  which  is  given  to  all  belongs  to  all, 
the  meaning  is  this  ;  whatever  is  received  by  some  of  the  associates,  while 
attending  at  the  king's  palace,  is  the  property  of  all.  It  is  observed  in  the 
jRetndoara^  that  "  six  months  or  one  month"  are  mentioned  in  an  indefinite 
sense  :  consequently  it  is  meant  that,  after  many  ^ays,  thej  may  collect  and 
divide  effects  received  :  and  that  is  optional. 

XXXI. 

VriHaspati  :— Or  it  should  be  given  to  the  poor,  the  aged,  or  the 
blind,  to  women  or  infants,  to  afflicted,  diseased,  or  childless  per- 
sons, or  other  needy  people :  this  is  the  primeval  rule. 

2.  What  is  acquired  and  kept  by  those  members  of  a  community,  or 
borrowed  for  the  use  of  the  society,  or  obtained  as  a  present 
from  the  king,  is  common  to  all  the  associates. 

**  Diseased ;"  other  than  one  afflicted  with  pain  (dturd).    CHAKoiESWABA.' 
But  HsLATuDHA  reads  aeara  instead  of  dtura,  and  explains  it  hand- 
less,  or  maimed, 

"  Childless  persons  or  other  needy  people ;"  under  this  are  oomprehended 
others  (besides  those  enumerated),  who  should  be  maintauied  by  the  tribe, 
or  by  the  company  of  artisans  or  the  like,  and  whom  the  Sage  contemplated. 

GHANOESWAJtA. 

'' Poor;"  indigent.  Thus  a  gift  to  those  whom  it  is  necessary  to 
maintain,  is  approved ;  and  that  should  be  in  proportion  to  the  respective 
shares  of  all  the  givers. 

*  Mikajen^  utaally  employed  in  its  literal  sense  of  a  great  or  respected  person  ;  but  here 
seems  to  signify  a  merchant}  as  in  the  common  dialect. 
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XXXIL 
GattIyana  : — Whatever  is  borrowed  on  pretext  of  a  community, 
and  is  oonsomed  or  dissipated  for  iheir  own  purposes,  must  be 
made  good  by  those  who  borrowed  it. 

**  What  is  borrowed  on  pretext  of  a  community  ;"  under  pretence  of  the 
society ;  by  fraud  in  the  name  of  the  community ;  must  be  made  good  by  the 
boROwers.  The  Chintdmeni  and  Reindcara, 

''Dissipated/*  or  aliened;  given  away.  This  is  mere)^  an  instance 
shown ;  the  contracting  of  a  debt  is  meai^t  by  the  text.  It  is  directed  by 
Ybihaspati  (XXXI  2),  that  a  debt  contracted  on  account  of  the  commu- 
nity, shall  in  general  be  discharged  by  all  the  members  of  it;  this  text 
(XXXII)  declares,  that  in  some  particular,  instances  it  shall  not  be  to 
discharged. 

XXXIII. 
Catyayana  : — All  those  who  are  admitted  into  a  society  of  tradersy 
or  company  of  artisans,  or  other  community ^  share  equally  the  pre- 
vious stock  and  the  debts. 

Even  those  who  are  subsequently  admitted,  by  general  consent,  into  a 
society  or  other  community  of  traders  or  the  like,  become  sharers  of  the 
actual  stock  and  debts,  or  of  the  capital  invested  in  commerce  and  so  forth. 

The  Chintdmeni  and  Retndcara. 

It  should  be  understood,  that,  if  an  agreement  be  made  by  general 
consent,  at  the  time  of  admission,  in  this  form,  "  I  have  no  share  in  the 
gain,  loss,  or  other  oeeurrenee  prior  to  admigsion ;^*  in  that  case  he  does  not 
partake  of  the  gain,  loss,  or  the  like.     This  is  consistent  with  reason. 

XXXIV. 
Catyayana  : — Thus  also  he  who  remains  in  the  society  is  a  sharer  in 
all  matters  relating  to  provisions,  partible  stock,  gifls  and  duty ; 
but  he  who  forsakes  it,  is  entitled  to  no  share. 

The  term,  all  matters,  or  acte,  is  referred  to  the  other  terms  severally; 
"Provisions,"  or  eatables;  sweetmeats  and  the  like.  "Partible  stock;'* 
grain  and  the  like.  ''But  he  who  forsakes  it,  is  entitled  to  no  share;"  he 
who  forsakes  the  society,  or  withdraws  himself  from  the  community,  on 
motives  of  his  own^  is  not  entitled  to  any  share. 

The  JRetndeara  and  Chintdmeni, 

The  meaning  is  this :  of  what  is  consumed  by  the  society,  shares  are 
received  by  those  only  who  remain  in  the  community  ;  and  that  which  is 
diatributed  shall  be  shared  by  them  only ;  not  by  those  who  are  out  of  the 
society  at  the  time  of  partition,  on  the  grounds  of  their  having  been 
members  of  it  when  the  effects  were  acquired.  Moreover,  if  any  thing  be 
given,  or  any  other  legal  act  be  done  by  any  one  member  of  the  community, 
all  the  members  of  it  are  partakers  of  the  act :  and  in  the  case  of  a  gift  made 
by  one,  it  is  a  valid  gift  on  the  part  of  the  whole  community,  provided  the 
donation  were  made  by  him  while  he  was  a  member  of  it. 

These  engagements  of  members  of  communities  have  been  propounded ; 
the  mutual  agreements  of  two  persons  should  also  be  discussed.     For 
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instance,  "  if  thou  givest  thatf  then  I  will  give  this  ;  if  thou  dost  ihat^  I  will 
do  this;  if  thou  dost  ihat^  I  will  give  tMS  ;  if  thou  givest  ihat^  I  will  do 
IAm;"  such,  and  of  many  other  sorts,  are  mutual  promises.  In  these 
instances,  ^  if,"  or  ''  when,"  denoting  a  contingency,  and  a  contingency 
implying  two  parts,  hoth  payment  and  non-payment  are  signified.  Thus, 
(from  the  general  construction  of  w^rds  mentioned  in  successive  order,)  hy 
expressing,  '^  in  case  of  thy  gift  beina  deliveredy  my  gift  shall  be  deUvered^^* 
it  is  in  effect  declared,  "  my  gift  shall  he  withheld,  in  case  thy  gift  be  with- 
held :"  therefore,  the  withholding  of  the  gift  is  stated  as  one  part  of  the 
contingency;  and  hence  no  other  penalty  is  directed.  But  where  the 
promise  is  a  general  declaration,  ascertaining  work  to  be  done,  and  wages  to 
be  paid,  in  this  form,  "  thou  shalt  perform  the  work,  and  I  will  pay  the 
wages ;"  in  that  case,  since  non-performance  of  work  and  non-payment  of 
was^  are  not  expressed,  another  penalty  is  proper,  in  the  event  of  a  breach  of 
promise  on  either  part. 

'*  If  thou  shoiildst  do  that^  I  would  do  this  ;"  such  a  declaration  is  no 
promise :  for  the  conditional  future  tense  (expresses  something  dependent  on 
an  event,  and  implies  possible  non-performance. 
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CHAP..     III. 

ON 

RESCISSION  OP  PDRCHASE  AND  SALE. 
Sect.  I. — On  Rescission  of  Purchase. 

After  breach  of  engagement  among  societies,  Rescission  of  Purchase 
and  of  sale  is  propounded  by  ilsKU,  to  determine  any  breach  of  engagement 
between  a  buyer  and  seller :  both  these  titles  are  discussed  in  this  place. 

L 
VrIhaspati  : — This  rule  of  decision  in  regard  to  promises  lias  been 

concisely  delivered:  here  the  contest  usually  arising  on  purchase 

and  sale. 
2.    Two  kinds  of  property  are  universally  acknowledged,  immoveable 

and  moveable;  when  a  contract  of  sale  is  made,   both  are  called  by 

the  name  of  vendible  property. 

Literally,  at  the  time  of  the  contract ;  that  is,  during  the  making  of  the 
sale.  Both  moveable  and  immoveable  effects  are  called  by  the  name  of 
vendible  property  (panya)  or  commodity. 

11. 

Nareda  : — Property,  in  this  world,  is  of  two  kinds,  immoveable  and 

moveable ;  and,  in  the  laws  of  purchase  and  sale,  both  are  called 

vendible  property. 

Thus  cows  and  the  like,  though  bought  for  a  price,  are  deteribed  in  the 
chapter  on  Inheritaneey  and  in  other  places,  by  the  name  of  hereditable  proper- 
ty ;  but  in  contests  respecting  purchase  and  sale,  by  the  name  of  vendible  pro- 
perty :  and,  whenever  the  term  of  vendible  commodity  shall  be  used  in  this 
chapter,  by  that  term  must  be  understood  the  thing  ooncenung  the  pur- 
chaae  of  which  a  contest  subsists.     This  is  implied. 

Therefore,  in  saying  "  let  a  buyer  himself  examine  the  commodity,"  it 
is  not  understood  of  an  ox  or  the  like  hired  to  transport  the  goods  purchased, 
though  the  cattle  were  in  fact  ^nee  bought. 

III. 
Kabeda  : — ^The  rule  of  delivery  and  receipt  is  held  by  the  wise  to  be 
six-fold;  by  tale,  weight,  measure,  work,  beauty,  and  splendor. 
"  By  tale ;"  as  fauselnuts  and  the  like.  The  ReCnicara. 
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Aod  this  is  grounded  on  the  usage  of  buying  and  selling  fauselnuts 
and  other  commodities  by  the  tale.  Under  the  term  "  and  the  like,"  are 
comprehended  shells,  fagoU  o/* small  wood,  and  similar  articles. 

''By  weight;"  as  gold  and  the  like.  "By  measure;"  as  grain  and 
other  things.  The  Betndeara. 

This  also  is  grounded  on  the  usage  of  buying  and  selling  grain  and 
the  like  by  measure,  such  as  the  pdyya  and  the  rest :  in  some  instances 
grain  is  also  sold  by  the  weight.  Other  lawyers  remark,  that  cloth  and 
similar  commodities  are  measured  by  the  cubit  or  the  like. 

"By  work ;"  oxen  and  other  cattle  are  sold  by  the  work  which  they 
perform,  in  carrying  burdens,  and  so  forth.  The  Retndcara, 

An  ox,  which  carries  the  weight  of  two  thousand  tutfemas,  is  valued  at 
so  much ;  one  able  to  carry  a  burden  equal  to  four  thousand  tuvemaSf  is 
valued  at  so  much :  such  as  the  general  usage.  Other  lawyers  eaplatn, 
"5y  worh,^^  hy  the  had;  a$  much  cleft  wood  as  is  portable  by  one  person, 
and  so  forth. 

"  By  beauty  ;"  handsome  women  and  the  like  sold  according  to  their 
personal  charms.  *  The  Ketn&cara. 

A  handsome  female  sold  by  beauty,  according  to  the  difference  of  com- 
plexion.    Other  lawyers  explain  it,  stones  and  the  like  sold  hy  their  beauty, 

"  By  splendour;"  pearls,  gems,  and  the  like,  sold  by  their  lustre. 

The  jRetndcara. 

IV. 

Nareda  : — He  who  is  dissatisfied  with  his  purchase,  after  buying  a 
commodity  for  a  just  price,  is  called  rescinder  of  purchase,  which  is 
a  title  of  judicial  procedure. 

That  man  who  is  dissatisfied  is  named  the  rescinder  of  purchase,  a  title 
of  law ;  meaning  him  who  rescinds  a  purchase.  But  other  lawyers  hold, 
that  the  title  of  law  is  something  appertaining  to  that  man  :  his  dissatisfac- 
tion is,  in  law,  termed  rescission  of  purchase ;  for  his  discontent  is  the  cause 
of  litigation. 

The  same  legislator  declares  what  should  be  done  in  case  of  rescission. 

V. 
Narbda: — If  a  man,  having  bought  for  a  jost  price  any  cloth  or  other 

cotisumable  commodity  except  seed  grainy  should  suspect  that  he 

bad  made  a  bad  purchase,  he  may  return  it  on  that  very  day  to  the 

seller,  unless  it  be  diminished. 
2.     The  buyer,  who  returns  it  on  the  second  day,  shall  give  the  seller 

a  thirtieth  part  of  the  price;  on  the  third  day,  twice  as  nyich,  or  a 

fifteenthi  and,  after  that,  it  is  absolutely  his  own. 

"A  thirtieth  part  of  the  price;"  the  thirtieth  part  above  the  price: 
and  this  relates  to  cloth  and  other  commodities  liable  to  destruction  by  use, 
except  seed  grain.  The  Retndeara, 

Others  say,  that,  if  the  buyer  return  it  on  the  second  day,  the  feller 
shall  receive  the  thirtieth  part  of  the  price. 
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''Twice  as  much:"  twice  a  thirtieth ;  that  is»  a  fifteenth,  according  to 
the  opinion  of  other  lawyers.  After  that  period,  the  purchase  must  not  be 
rescinded. 

In  the  Mitdeihard,  reaionfar  the  exception  is  mentioned ;  ''  becau:>e  a 
distinct  period  will  be  directed  lor  returning  seed-^nm  and  the  like."  In 
the  Reindeara  it  is  said, ''  this  relates  to  cloth  and  other  commodities  liable 
to  destruction  bj  use,  except  grain."  In  the  ChitUdmeni  it  it  obeerved; 
''  this  rule  is  applicftble  to  those  things  for  the  examination  of  which  three 
days  are  allowed."  The  following  text  declares  the  time  allowed  for  the 
examination  of  grain  and  other  commodities : 

VI. 

YijNYAWALCTA:— The  time  allowed  for  the  trial  and  examination  of 

seed-jTom  is  ten  days ;  of  iron,  one  day  ;  of  bulU  and  other  beasts  of 

burden,  five  days ;  o{  pearls  and  gems,  seven  days ;  of  female  slaves, 

one  month;  of  milch  cattle,  three  days ;  of  male  slaves,  half  a  month. 

"  Seed  ;"  grain  to  be  sown  and  the  like.  "  Beasts  of  burden ;"  bulls 
and  other  cattle.  "Clems;"  pearls  and  precious  stones.  "Women;" 
female  slaves.  "Milch  cattle;"  female  buffaloes  and  the  like.  "Men;" 
male  slaves.  For  the  examination  of  these  (namely  of  seed  and  the  rest) 
the  time  allowed  is,  in  their  order,  ten  days,  one  day,  and  so  forth.  The 
sense  expressed  is,  that,  if  rescission  be  proposed,  on  the  discovery  of  a 
defect  when  the  seed  or  other  grain  is  examined,  the  purchase  may  be  can- 
celled within  ten  days ;  but  not  later, 

VII. 
Mknu  : — A  man  who  has  bought  or  sold  any  thing  in  this  world, 
that  has  a  fixed  price^  and  is  not  perishable^  as  land  or  metals,  and 
wishes  to  rescind  the  contract,  may  give  or  take  back  such  a  thing 
within  ten  days.* 

But  this  text  of  Mekit  relates  to  all  things  bought  without  examina- 
tion, since  there  are  texts  repugnant  to  a  recission  of  the  contract  on  the 
tenth  day,  and  so  forth.  The  Retndcara, 

The  text  of  Miin;  concerns  things  not  vety  liable  to  destruction  by 
use,  as  a  house,  a  field,  a  car,  a  chair,  a  bed  and  the  like,  excepting  iron  and 
other  things,  ^^r  the  trial  of  which  a  different  period  is  allowed, 

ym. 

CItyataka  : — K  a  man,  having  bought  vendible  things,  as  milch 
cattle  and  the  like,  which  have  no  blemish,  repent  of  his  bargain, 
and  give  them  up  within  the  limited  time,  and  before  they  are 
delivered  to  him^  he  must  pay  a  tenth  part  of  the  price  to  the  owner. 

8.  But  if  a  buyer  have  received  the  commodify  sold,  and  repent  of 
his  purchase,  Bhbiqu  has  ordained  that  he  shall  pay  a  sixth  part  of 
the  price  when  be  returns  it. 

*  See  (he  commentsry  on  (his  text  quoted  »gsin  at  Ti  XlUIIt 
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'^  If  he  have  received  the  commodity ;"  if  he  have  taken  possesBioo  of  it. 

The  Betnicara, 

The  inconsistent  penalties  of  a  sixth  and  a  tenth  part  are  reconciled, 
hj  MiSBA  and  Chandxswaba,  from  the  circumstance  of  the  buyer's  havinjiif, 
or  not  having,  received  the  commodity.  Thus,  if  the  thing  which  he  bought 
remained  with  the  vender,  he  forfeits  a  tenth  part  of  the  price  ;  if  he  carried 
it  home,  he  forfeits  a  sixth  of  the  price. 

Should  it  be  said,  this  is  inconsistent  with  a  forfeiture  of  a  thirtieth 
part ;  the  answer  is,  there  is  no  inconsistency :  for  the  penalty  of  a  thirtieth 
part  is  established  in  the  case  of  things  other  than  milch  cattle  and  the  like ; 
and  the  forfeiture  of  a  tenth  part  u  utdblUhed  in  the  case  of  milch  cattle 
and  the  rest. 

GHAiTDfBsWABA  remarks,  that  both  these  texts  of  Catyayatta  relate  to 
things  bought  without  examination. 

IX. 

Yajnyawalcya  : — A  return  of  commodities,  once  bought,  shall  not 
be  made  by  a  merchant  who  well  knows  the  profit  and  loss  on 
vendible  things  :  if  ho  obstinately  persist  in  returning  them,  he 
shall  pay  a  sixth  part  as  a  fine  to  the  Mng. 

A  return  of  commodities,  bought  after  examination,  shall  not  be  made 
bv  a  purchaser,  who  perceives  not  any  advantage,  after  making  the  purchase, 
from  rescinding  hie  contract  as  one  made  for  a  less  quantity  than  what  the 
price  bore  at  the  time  of  the  purchase  ;  nor  shall  the  contract  be  rescinded 
by  a  vender,  who  perceives  no  loss  on  the  commodity,  in  consequence  of  the 
rate  exceeding  the  market  price.  But  the  buyer  and  seller  may  rescind  the 
contract,  if  they  perceive  such  gain  or  loss.  The  text  is  delivered  for  the 
sake  of  this  exception.  The  Mit&tehard, 

In  the  Retndeara  a  similar  exposition  is  given.  Thus,  after  the  pur- 
chase of  a  commodity  examined,  if  the  purchaser  think  it  bought  for  too 
high  a  price,  he  may  return  it,  after  ascertaining  the  excessive  price ;  but  not 
without  ascertaining  it.  Consequently^  the  purchase  even  of  a  commodity 
examined  may  be  fescinded. 

In  the  Calpateru  the  text  is  read,  abhifdpatd^  weli  acquainted  with  the 
profit  and  loss  on  vendible  things,  instead  of  avijdnatd,  not  perceiving  profit 
or  loss  on  vendible  things ;  and  the  same  reading  occurs  in  some  places  of 
the  Chintdmeni,  According  to  that  reading,  if  a  thing  be  knowingly  bought 
^t  a  high  price  from  the  exigency  of  affairs,  the  contract  cannot  be  after- 
wards rescinded.  But  the  Retndeara  rejects  that  reading,  because  it  dis- 
agrees with  oopiee  o/'YAJrNYAWAiiCYA,  and  with  the  Prac&df  HsiAyxtdha, 
and  the  Fdtijdta*^  In  fact  there  can  be  no  return  of  a  commodity  volunta- 
rily purchased  at  a  high  price,  in  a  chei^  eeasoUi  by  one  who  actually  knew 
the  price  to  be  great. 

Rescission  of  contract  and  a  penalty  have  been  propounded  in  the 
cas<B  of  a  oomittodity  bought  without  tnal.  In  the  case  of  commodities  bought 
after  examination,  rescission  has  also  been  allowed  in  consequence  of  discover- 
ing the  price  to  be  excessive,  and  so  forth.    What  is  to  be  done  in  regard  to 

•  I  bare  neverth«teB8  rttatoicd  the  Tcrslon  of  the  text,  as  It  is  reid  by  LAC8HMfb>axBA 
author  of  the  CoZ/MUe^.  T. 
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the  pwehtse  of  a  thing  examined,  if  no  incremse  or  diminution  of  price  be 
diioovared,  is  now  stated. 

X. 

Nabeda  : — A  traHer,  skilled  in  the  value  fi{  vendible  articles,  shall 
not  return  those  which  he  has  bought :  it  is  his  duty  to  know  what 
may  be  the  loss  on  each  article,  and  what  the  gain. 

2.  A  buyer  ought  at  first  himself  to  inspect ,  the  commodity,  and 
asoertain  what  is  good  and  bad  in  it ;  and  what,  after  such  inspec- 
tion, he  has  agreed  to  buy,  he  shall  not  return  to  the  seller,  unle$$ 
it  had  a  concealed  blemieh. 

If  he  bought  a  thing  for  a  great  price,  at  a  season  when  the  genarml 
rates  were  moderate ;  or  a  damaged  artide,  for  the  price  ol  undamaged  goods ; 
may  he  not  justify  the  rescission  of  the  contract  ?  Therefore  the  Sage  says ; 
**  it  is  his  duty  to  know  what  may  be  the  loss  on  each  article,  and  what  the 
gain."  Consequently,  the  price  should  be  verified,  and  the  commodity 
examined,  before  the  purchase  be  completed. 

^  And  what,  after  such  inspection,  he  has  agreed  to  buy ;"  what  he  has 
agreed  to  purchase,  after  trial  and  examination  of  its  qualities  and  defects, 
deeming  it  such  as  he  desired,  and  free  from  blemish,  and  so  forth.  Or  the 
sense  may  be ;  what  he  has  agreed  to  buy,  having  i4>proved  it  after  discuss- 
ing the  price. 

XI. 
Ybihaspati  :— Let  a  buyer  himself  examine  the  commodity,  and  show 
it  to  others ;  when,  after  inspection  and  approbation,  he  has  accept- 
ed it,  he  shall  not  return  it. 

*'  And  show  it  to  others  ;*'  to  confirm  the  examination.  But  if  he  wish 
to  return  a  thing  so  examined,  and  do  not  show  an  excess  in  the  price,  which 
was  unknown  to  him  at  the  time  of  purchase,  he  shall  pay  a  fine  equal  to  a 
sixth  part^  as  directed  by  Yajktawalota.  Such  is  the  ultimate  sense  of 
the  text. 

XIL 
Vyasa  : — Ghrass,  wood,  bricks,  thread,  common  grain,  not  to  be  eown^ 
wine,  cT  other  liquids,  cloth,  base  or  precious  metals,  ou^ht  to  be 
inspected  immediately. 
**  Grain,"  except  seed ;  for  Yajktawalcta  has  declared,  that  the  time 
allowed  for  examining  seed-grain  is  ten  days. 

xm. 

Nabxda  : — Milch  cattle  should  be  examined  within  three  days ;  beasts 
of  burden,  wifliin  five ;  but  the  examination  of  pearis,  gems,  and 
coral,  must  be  within  seven  days ; 

3.  Of  male  slaves,  wiUun  half  a"  month ;  of  females,  within  one 
month ;  otrice  and  all  other  seeds,  within  ten  days ;  of  iron^  and 
wearing  apparel,  within  one  day. 
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Since  one  day  is  allowed  by  Nabvda  for  the  inspeetion  of  wearing 
apparel,  the  word  '*  immediately,"  in  the  text  of  Ytasa,  should  be  taken  in 
the  same  sense.  Chandbswaba. 

It  should  not  be  said,  that  the  term  '^one  day"  may  signify  imme- 
diately (sadyah);  because  one  is  necessarily  denoted  by  this  term,  and 
9adyah  U  explained  by  Aicbba,  at  the  instant.  The  word  tiufyak,  ("  imme- 
'diately,"  sometimes  signifies  9n  that  day ;  but  the  term  '  one  day'  does 
not  always  signify  immediately.  However  tadyah  is  formed  by  the  suffix 
dyah^  which  conreys  the  sense  of  day. 

If  it  be  said,  that,  in  ihu  texi,  the  direction  for  milch  cattle  to  be  examin- 
ed within  three  days  h  superfluous,  because  it  has  the  same  meaning  with 
the  former  text  of  Kabeda,  directing  the  buyer  to  pay  a  fifteenth  part  on  the 
third  day ;  or  after  that,  the  commodity  is  absolutely  his  own  (V  2) ;  some 
lawyers  answer,  *'  the  former  text  lays  down  a  special  rule  respecting  things 
returnable  in  three  days ;  but  this  text  (XIII)  allows  three  days  for  the 
examination  of  milch  cattle  ;"  and  Mibba  has  remarked  on  the  former  text 
(V  2),  that  the  rule  is  applicable  to  those  things  for  the  examination  of 
which  three  days  are  allowed. 

Others,  relying  on  the  opinion  of  Chakdisswaba,  hold,'  that  the  former 
text  concerns  cloth  and  other  commodities  liable  to  destruction  by  use,  and 
regulates  the  particular  consequences  according  to  the  particular  day  om 
which  the  commodity  is  returned  ;  but  this  text  regulates  the  other  general 
effect  of  any  how  returning  the  thing  within  three  days. 

Ailer  declaring  the  time  allowed  for  trial  and  examination,  in  the  same 
order  as  delivered  by  Kabeda,  the  following  text  is  cited  in  the  Betndcara, 

XIV. 

VriHASPATI  : — Within  those  times,  if  a  blemish  be  any  where  dis- 
covered in  the  commodity  purchased,  it  must  be  returned  to  the 
seller,  and  the  purchaser  shall  take  back  the  price. 

In  this  text  there  is  a  various  reading,  sanjnydyat^,  instead  oisanj&yati^ 
be  known  or  discovered :  in  both  readings  the  sense  is  the  same  ;  for  it  is 
consistent  with  the  reason  of  the  law,  and  with  the  text  of  CattItana. 

XV. 

Catyayana: — But,  an  unexamined  commodiiy  being  bought,  and 

afterwards  proved  to  have  a  blemish,  it  must  be  returned  to  its 
ownei*within  the  limited  time,  and  not  otherwise. 
'*  The  limited  time ;"  the  period  allowed  for  trial  and  examination  of  it. 
^^  Not  otherwise ;"  not  after  the  time  allowed  for  inspection. 

The  Retndcara. 

Consequently,  the  purchase  may  be  cancelled  if  a  blemish  be  discover- 
ed within  the  time  limited  for  examination  ;  but  not  if  a  thing  bought,  and 
placed  in  the  buyer's  house,  be  accidently  damaged  within  the  time  allowed 
for  detecting  blemishes. 

Is  not  this  repugnant  to  the  te^gb  of  Mbwit  (Book  II,  Ch.  II,  v.  LXI)  ; 
for,  by  saying  it  shaU  never  be  sold,  the  sale  is  declared  illegal ;  and  that 
shows  a  thing  to  be  returnable  even  after  the  time  allowed  for  inspection  ? 
If  it  were  sold  with  a  concealed  blemish,  then  it  may  be  returned  even  after 
a  very  long  time.    So  the  Chintdmeni. 
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Consequently,  if  it  were  sold  with  a  blemish  known  to  both  parties,*  it 
may  be  returned  within  the  time  limited  for  inspection  ;  if  it  were  fraudu- 
lently sold  with  a  concealed  blemish,  it  may  be  returned  at  any  time. 

One  commodity  mixed  with  another  of  inferior  value,  as  saffron  adul- 
terated with  safflower,  shall  never  be  told  as  unmixed  ;  nor  a  bad  commodi- 
ty, or  one  which  has  some  blemish  different  from  what  is  disclosed ;  nor 
less  than  agreed  an  ;  nor  a  thing  kept  at  a  distance,  that  its  qualities  and 
defects  may  not  be  known  \  nor  a  thing  concealed,  or  covered  with  a  cloth. 

The  Betnicara,f 

Bat  the  author  of  the  Chintdmeni,  after  stating  all  this,  adds,  when 
any  one  of  these  oljectians  to  the  purehoio  is  discovered,  the  thing  may  be 
returned  even  after  a  very  long  time. 

XVL 
Nabkda: — But  a  mantle,  that  has  been  worn,  and  is  tattered  and 
soiled,  jet  is  bought  with  those  known  blemishes,  cannot  be  return- 
ed to  the  seller. 

The  teit  should  be  supplied;  "yet  is  bought  with  those  known  ble- 
mishes." From  parity  of  reasoning,  it  may  extend  also  to  other  goods 
bought  with  such  blemishes.  The  Setndeara. 


Sect.  II. — On  Rescission  of  Sale. 

XVIL 
Narxda  : — When   a  vendible  thing,   sold  for  a  just  price,  is  not 
delivered  to  the  purchaser,  this  is  called  Non-delivery  of  a  thing 
sold,  a  title  of  judicial  procedure. 

That  thing,  which  is  not  delivered,  is  called  by  this  technical  title. 
Or  the  relative  is  an  epithet  of  the  thing  sold  ;  the  non-delivery  of  that  ven^ 
dible  thing  which  is  sold,  but  not  delivered,  is  called  a  title  of  law.  Or  the 
terms  may  be  uncompounded ;  sale  and  non-delivery >  The  same  is  intended 
by  Menu  in  the  term  "  rescission  of  sale." 

The  following  text  declares  the  rule  in  this  case : — 

xvin. 

Nabsda  : — He  tlien  who,  having  sold  vendible  property  for  a  just 
price,  delivers  it  not  to  the  buyer,  shall  be  compelled,  if  it  be  im- 
moveable, to  pay  for  any  subsequent  damage,  as  the  loss  of  a  crop 
and  the  like;  and  if  moveable,  for  the  use  and  profits  of  it 

^'^Subsequent  damage ;"  as  loss  by  trespasses  of  cattle  on  the  crop,  and 
the  like.  **  The  use ;"  literally,  the  work^  as  the  carriage  of  burdens  and  so 
forth.     ''Profits  ;"  as  milk  and  the  like.  The  Retndcara. 

The  Chintdmeni  gives  a  similar  exposition.  It  must  be  observed,  that 
the  produce  of  land  or  the  like  ought  also  to  be  given.     Some  hold,  that 

•  So  the  MS.    I  suspect  an  error ;  the  author's  meaning  most  sorely  be,  sold  with  a  ble- 
mish unknown  to  both  parties,  T. 
t  In  a  gloss  on  the  text  of  Mbnu,  above  cited.    (Book  II,  Chap,  11^  v.  61.) 
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^  eshaya,  signifying  inhabited  groimd,  implies  the  rent  of  a  habitation,  con- 
formably with,th6  sense  of  the  root  eshi^  which  signifies  to  inhabit,  as  well 
as  to  go.  But  others  say,  that  cshaya  denotes  the  loss  of  an  expected  crop, 
or  the  loss  of  house-rent  and  so  forth  ;  and  that  this  is  meant  in  the  gloss  of 
the  Chintdmeni,  by  the  term  "  loss  of  a  crop  and  the  like." 

XIX 

Naked  A :— Should  the  value  be  diminished  in  the  intervaly  he  shall 
deliver  it  together  with  the  difference  of  the  value :  such  is  the  rule 
for  merchants  in  the  same  place ;  but,  among  those  who  trade  to 
foreign  countries,  the  foreign  profit  ,must  be  made  good  to  the  pur- 
cha8ei\ 
If  gems,  or  the  like,  sold  but  not  delivered  by  the  vender,  sink  in  value ; 
if  their  price  be  gradually  diminished  ;  they  shall  be  delivered  to  the  pur- 
chaser with  the  difference  of  the  value.     £ut^  among  those  who  trade  to 
foreign  countries,  (among  those  who  are  accustomed  to  travel  to  other 
countries  for  the  purpose*  of  eommeree,)  the  vender  shall  make  good  the 
profit  which  might  have  been  obtained  by  going  to  a  foreign  country. 

YlCHBSPATi  and  Misba. 
The  same  exposition  is  delivered  in  the  Retndcara.  But  others  hold, 
that  the  rule  concerning  immoveable  and  moveable  effects  is  stated  generally 
in  the  first  text  (XVIII)  ;  and  a  particular  rule  is  delivered  in  the  second 
verse  (XIX) ;  for  it  is  expressed  conditionally.  Thus,  should  the  value  of  a 
thing,  whether  moveable  or  immoveable,  be  diminished,  the  difference  of  the 
value  must  be  made  good,  as  well  as  the  damage  and  so  forth ;  as  directed  in 
the  first  text :  and  if  any  one  of  those  things  were  fit  for  foreign  trade,  the 
foreign  profit  must  be  made  good,  as  mentioned  by  Misba.  ;  not  the  charge 
of  transport  and  the  like  in  the  same  country.  It  should  not  be  objected, 
that  almost  all  cattle  and  merchandise  are  fit  for  foreign  trade.  It  is  implied, 
that  the  purchaser  bought  the  thing  for  that  purpose,  or  that  the  cattle  or 
goods  were  actually  employed  in  foreign  trade. 

XX. 

Nareda  : — ^This  rule  has  been  declared  for  vendible  commodities,  of 
which  the  price  has  been  paid  or  tendered  ;  but  where  it  has  not 
been  paid  or  tendered^  there  is  no  injury  to  the  buyer  by  delaying  the 
delivery^  unless  there  have  been  a  special  agreement  as  to  the  times 
of  delivery  and  paymervt. 
If  the  seller  had  received  the  whole  price,  he  must  pay  for  the  damage 
and  so  forth ;  but  there  is  no  offence  in  his  keeping  the  commodity  to  obtain 
payment.  Misba. 

Consequently,  it  is  an  offence  to  detain  it  knavishly,  without  a  sufficient 
cause. 

XXL 

Yajntawaloya  : — He  who,  having  received  the  price  of  a  thing  sold, 
delivers  not  that  thing  to  the  buyer,  shall  be  compelled  to  deliver 
it,  together  with  interest ;  or,  among  those  who  trade  to  foreign 
countries,  with  the  foreign  profit 
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**  Iniertii**  mutt  be  aiKlentood  to  be  an  increase  on  aoconnt  of  the 
difibrence  of  priee.  Bot,  in  a  gloss  on  the  text  of  NIbbdi,  an  opinion  is 
advanoed  hi  the  i^Uaakmrd,  that  the  profit  which  would  hare  arisen  from 
the  sale  of  the  commodity  must  be  made  good,  or  twice  or  thrice  the  rent  of 
a  house  or  the  like,  or  the  rate  ofimtereH  directed  under  the  title  of  Loans ; 
at  the  option  of  the  buyer. 

XXIL 

Vishnu  :— He  who,  having  received  the  price  of  a  thing  sold,  delivers 

not  that  thing  to  the  buyer,  shall  be  made  to  pay  him  the  value  of  it^ 

with  damageSf  and  be  fined  a  hundred  panae  of  copper  to  the  king.* 

This  text  also  has  the  same  import  with  that  of  KjUipa  ;  but  further 
directs  an  amercement. 

XXIII. 

Menu  : — ^A  man  who  has  bought  or  sold  any  thing  in  this  world,  that 

has  a  Ji^d  pricey  and  is  not  perishable j  as  land  or  metalsy  and  wishes 

to  rescind  the  contract,  may  be  give  or  take  back  such  a  thing  within 

ten  days  ;t 
2.  But,  after  ten  days«  he  shall  neither  give  nor  take  it  back :  the 

giver,  or  the  taker,  ejccept  by  consent^  shall  be  fined  by  the  king  six 

hundred  pami«. 

He  who  wishes  to  rescind  the  contract,  (who  wishes  it  annulled,  who 
repents  of  it,)  may  give  back  the  priee,  or  the  commodity,  to  the  other ;  that 
is,  may  return  it.  The  buyer  may  give  it  back  to  the  seller ;  or  the  seller 
may  take  it  back  from  the  buyer.  This  regards  grain  to  be  sown,  and 
things  which  are  not  perishable,  as  a  house,  land,  a  car  and  the  like^ 
excepting  iron,  beasts  of  burden  and  the  rest.  The  Rettuufora. 

For  the  time  allowed  for  the  trial  and  examination  of  iron  and  the  rest, 
is  limited  by  particular  texts  (YI,  Ao,) ;  and  in  some  instances  it  is  limited 
to  three  days.  A  period  of  ten  days  is  allowed  for  rescinding  the  purchase 
«f  a  house  or  of  land ;  from  the  parity  of  the  ease,  the  same  should  be  allowed 
for  the  rescission  of  sale :  and  it  is  equitabb  that  the  period  should  be 
limited  to  three  days  for  the  rescission  of  sale  in  the  case  of  iron  or  the  like, 
as  directed  ybr  the  retoission  of  purchase  (VI). 

He  who  has  bought  or  sold  any  article  in  this  world,  that  has  a  fixed 
price,  and  is  not  perishable,  as  land,  or  copper,  or  the  like,  and  repents  of  the 
contract,  thinking  it  ill  made,  may  return  the  goods  within  ten  days,  or 
■say  take  back  the  thing  sold.  Cull^cabiutta. 

This  text  may  relate  to  things  purchased  without  examination  ;  for  it 
seems  to  be  so  established  in  the  section  on  Rescission  of  Fnrchase :  it  may 
also  be  understood  of  a  sale  made  by  mistake. 

But  other  lawyers  maintain,  that  this  text,  and  what  is  suggested  by 
ibe  text  of  TimAWAiiPTA  (VII),  may  ^slso  relate  to  a  thing  bought  after 

*  I  huert  the  whoto  text,  m  it  is  eitod  in  othor  works;  s  part  of  it  seems  to  liave  been 
liere  omitted  by  mistake.  T. 

t  The  first  rerse  has  been  abready  cited  (YII^ 

J 
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examination.  It  is  the  buyer's  own  fault  if  he  examine  not  the  commoditj. 
]3ut  the  rule  that  under  certain  circumgtatices  a  thing  cannot  be  returned  to  tne 
seller,  takes  effect  after  ten  days  and  so  forth.  Yet,  eren  in  that  case,  it 
nhould  have  been  inspected  and  approved  (XI),  to  obviate  ike  riak  qf  con- 
cealed blemishes.  However,  und  r  the  rule  regarding  eominodities  inspected 
and  approved  (XI),  if  an  agreement  be  formally  made  to  this  effect,  "  this 
is  approved  by  me ;  even  though  blemished,  it  shall  not  be  returned;*'  such 
a  commodity  can  on  no  account  be  returned.  This  is  intended ;  and  the 
text  of  Menu  (XXIII)  supposes  such  an  agreement. 

"  Six  hundred"  (XXIII  2)  ;  six  hundred  panas. 

CoLLtjCABUATTA  and  Chakbeswaba. 

"  The  giver  or  the  taker  ;"  the  buyer  giving  it  back,  or  the  seller  taking 
it  back.  According  to  the  Retndcara  and  the  rest,  this  text  should  properly 
be  restricted  to  things  bought  without  examination. 

XXIV. 

Menu  : — By  this  law,  in  all  business  whatever  here  below,  must  the 

judge  confine  witliin  the  path  of  rectitude  a  person  inclined  to 

rescind  his  contract  of  sale  and  purchase. 

"  All  business  whatever :"  by  this  expression,  th?  law  concerning 
rescission  of  purchase  and  sale  is  extended  to  other  worldly  affairs.  Conse- 
quently, there  is  no  offence  in  rescinding,  within  ten  days,  a  contract  for  a 
loan,  for  an  association,  or  for  service,  or  a  promise  of  wages,  or  the  like. 
But,  after  that  period,  those  promises  may  not  be  broken;  or  if  they  he 
retracleiif  a  fine  of  six  hundred  panae  must  be  paid  to  the  king.  This  is 
consistent  with  the  opinions  of  CHANniESWABA  and  Cullucabhatta  ;  but 
a  fine  may  be  inftrred  without  a  particular  rule. 

"By  this  law''  (XXIV);  by  the  law  declared  under  the  head  of 
Itescission  of  Sale. 

XXV. 

Catyayana  : — Ho  who  accepts  not  a  thing  which  he  has  bought  and 
secured,  and  he  who  delivers  not,  free  from  blemish,  a  thing  whiA 
lie  Jias  soldy  shall  each  take  back  his  own  property,  forfeiting  a  tenth 
part  of  the  price. 
"  Secured  ;'*  literally,  received;  brought  into  his  power. 

The  Retnacara  and  Chintdmeni. 
"  Each  shall  take  back  his  own  property  ;"  the  buyer  shall  take  back 
the  price ;  and  the  seller  shall  take  back  the  commodity :  for,  under  the 
authority  of  the  text,  the  right  of  property  has  not  been  transferred  in  this 
case.  But  the  Sage  propounds  a  distinction  in  regard  to  a  thing  of  which 
possession  has  not  been  taken. 

XXVI. 
Catyayana  : — Yet,  if  the  thing  were  not  secured,  though  a  formal 
contract  were  made,  and  the  purchaser  accept  it  not,  the  same  role 
for  rescission  within  ten  days  prevaib ;   but,  after  ten  days,   the 
contract  may  not  be  rescinded. 
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*'  A  formal  coutract ;"  an  attested  wnting  or  the  like.  Although  such 
a  eon  tract  be  made,  if  po&ifession  of  the  commodity  have  not  been  secured, 
the  purchaser  does  not  forfeit  a  tenth  part  of  the  price,  on  returning  it 
within  ten  days ;  but,  after  that  period,  a  thing,  of  which  the  blemish  was 
known,  cannot  be  returned.  The  Ohintdmeni. 

The  meaning  is,  that  if  a  mere  agreement  for  purchase  were  made,  and 
the  goods  be  not  accepted,  there  is  no  penalty  of  a  tenth  part  of  the  price; 
but,  after  the  limited  time,  nothing  can  be  returned,  even  though  a  mere 
agreement  had  been  made.  As  for  returning  a  blemished  commodity,  even 
after  the  limited  time,  that  is  restricted  to  the  case  of  a  concealed  blemish  ; 
it  is  not  permitted  if  the  blemish  were  disclosed  at  the  time  of  the  sale. 

XXVII. 
Nabsda: — Should  the  thing  sold  be  injured,  or  burned,  or  carried 
away^  after  the  time  when  it  ought  to  have  been  deliveredy  the  loss  shall 
fiedl  on  the  vender,  who  delivered  it  not  when  he  ought 

^  Who  delivered  it  not  when  he  ought ;"  who,  without  rescinding  the 
contract,  tendered  it  not,  even  though  a  demand  were  not  formally  made : 
in  ikie  eaee  the  loes  falls  on  the  vender,  unless  the  commodity  be  injured  by 
the  act  of  GK)D  or  of  the  king.  But,  after  a  demand,  the  loss  falU  on  the 
vender,  even  though  the  injury  happen  by  the  act  of  OoD  or  of  the  king ; 
and  he  must  make  it  good  to  the  purchaser. 

XXVIII. 
Yajhtawaclta  : — Should  a   commodity  sold,  but  not  delivered  on 

demand  uith  tender  of  paymenty  be  injured  by  the  act  of  GoD  or,  of 

the  king,  the  loss  shall  fall  on  the  vender. 
Again  :  if  tl^  vender,  without  rescinding  the  contract,  deliver  not  the 
commodity,  thou^i  demanded  by  the  purchaser,  and  it  be  injured  by  the 
aet  of  Gob  or  of  the  king,  that  loss  falls  on  the  vender;  therefore  another 
unblemished  commodity,  similar  to  that  which  has  been  damaged,  must  be 
delivered  to  the  buyer.  The  Mitdeshard. 

It  appears  from  the  mention  of  a  demand,  in  the  text  of  YIjntawal- 
CTA,  that  the  vender  shall  not  be  compelled  to  make  it  good,  if  a  thing 
undemanded  be  injured  by  the  act  of  Gon  or  of  the  king.  As  a  demand  is 
not  specified  in  the  text  of  NAbbda  (XXYII),  it  should  seem,  that  the 
tender  must  make  good  the  value  of  the  thing,  though  it  had  not  been 
demanded,  if  it  be  injured  by  his  own  negligence,  without  the  act  of  God  or 
of  the  king ;  but  the  vender  shall  not  be  compelled  to  make  it  good,  if  des- 
troyed by  the  effect  of  time,  before  it  be  demanded. 

Yet,  if  a  buyer,  repenting  of  his  purchase,  accept  not  the  thing,  and  it 
be  afterwards  destroyed  by  the  act  of  Gojd  or  of  the  king,  the  loss  falls  on  him. 

XXIX. 
Yajktawalcya  : — If  the  first  vendee  refuse  to  receive  the  thing  sold, 

it  may  be  sold  to  another ;  and  if  a  loss  arise  by  the  fault  of  the 

vendee,  on  him  alone  shall  it  fall. 

Should  the  first  buyer,  repenting  of  his  purchase,  refuse  to  receive  the 
commodity,  it  may  be  sold  to  any  other  purchaser  who  may  offer.  The 
first  hemistich  is  thus  expounded  in  the  Mitdoehard, 
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Here  no  reference  to  the  time  limited  for  rescission  of  purchase  is 
hinted  by  the  Sage  or  Commentator :  and  according  to  the  MUdcshard,  the 
last  hemistich  establishes  that  the  loss  falls  on  the  vendee,  if  no  other 
purchaser  offer  for  that  thing,  and  it  be  destroyed  by  the  act  of  QoD  or  of 
the  king ;  for  the  loss  'happens  through  the  fault  of  the  purchaser  in  refusing 
to  receive  the  commodity. 

XXX. 

Nabeda  : — He  who,  having  shown  a  speeimen  of  property  free  from 

blemish,  delivers  blemished  properfy,  shall  be  made  to  pay  double 

the  price  to  the  vendee^  and  a  fine  to  the  same  amount 

By  directing  that  double  the  price  shall  be  paid,  if  blemished  property 
shall  be  sold,  after  showing  unblemished  goods  to  determine  the  price,  the 
necessity  of  delivering  the  blemished  property  is  denied.  But  the  Sage  has 
not  declared  that  the  unblemished  thing  which  was  shown  shall  be  delivered. 

XXXI. 

Vbihaspati  : — The  dishonest  man,  who  sells  a  commodity  knowing 

its  blemish,  but  not  disclosing  ity  shall  pay  double  the  price  of  it  to  the 

vendeBj  and  a  fine  of  equal  amount  to  the  king. 

"  The  price  of  it ;"  the  word  "  it'*  bearing  an  apparent  allusion  to  what 
has  preceded,  and  "sells"  signifying  *  gives  after  receiving  a  price,*  the 
allusion  is  to  the  price  proposed ;  for  Nabbda.  has  stated  it  in  a  single 
phrase :  and  the  word  price,  in  his  text  (XXX),  signifies  the  stipulated 
eoneidtrationf  and  cannot  be  applied  in  a  secondary  sense  to  the  value  of  the 
commodity  delivered.  Or  it  may  be  thus  explained:  since  the  t^t  of 
ITabjsda  directs  payment  of  double  the  priee,  if  blemished  property  be  sold 
after  showing  unblemished  goods ;  twice  the  value  of  tA  commodity  must 
be  paid,  if  blemished  property  be  shown  and  delivered  without  disclosing 
the  blemish  ;  for  in  the  text  of  Vbihaspati  the  word  "  it,"  being  referred  to 
the  principal  subjecb,  alludes  to  the  commodity  which  was  originally  proposed 
for  sale; 

^'  Who  sells  a  commodity  (XXXI)  ;"  who  sells  it  without  disclosing 
the  blemish.  The  Retndcara. 

XXXII. 

Yajnyawalcya  : — If  a  man  sell  to  one  what  had  been  already  sold  by 

him  to  another,  or  a  blemished  commodity  as  unblemished,  the  fine 

shall  be  double  the  price  of  the  thing. 

Again ;  he  who  sells  to  one  a  thing  already  sold  to  another,  or  vends  a 
blemished  commodity,  of  which  be  conceals  the  blemish,  shall  be  fined  in 
double  the  price  of  that  commodity.  This  is  implied  by  the  interpretation 
fir^t  stated  in  the  exposition  of  the  first  hemistkk,  as  delivered  in  the 
Mitdcshard. 

XXXTIL 
Nabeda  : — He  who  sells  a  commodity  to  one  man,  and  delivers  it  to 
another  unauthorized  to  receive  i^,  shall  also  pay  double  the  price,  aad 
a  fine  to  the  same  amount. 
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After  agreeing  for  the  price  of  that  thing  with  one  man,  if  a  man 
afterwards  relinquish  it  to  another,  he  aUo  shall  be  eom^ed  to  raj  double 
the  value,  and  a  fine  to  the  same  amount.  The  Retndcara. 

In  this  case,  the  first  contract  shall  prevail  (Book  II,  Chap.  II,  v.  28). 
To  whom  shall  twice  the  value  be  paid  ?  To  him  who  does  not  obtain  the 
chattel  purchased.  This  should  be  understood  as  the  sense  of  the  text, 
because  no  person  is  specified. 

Here  a  difference  occurs  in  the  Retndeara  and  Mitdetiard,  one  stating 
the  penalty  at  double  the  value  of  the  thing,  the  other  at  double  its  price. 
It  msj  be  reconciled  by  supposing  the  price  and  the  value  of  the  thing  to 
be  the  same. 

XXXIV. 
NiRKDA : — But  if  a  vendee  refuse  to  accept  the  commodity  which  he 
has  bought,  when  it  is  offered,  the  vender  commits  no  offence  if  be 
sell  it  to  another. 

XXXV, 

YAjntawalota,  cited  in  the  Retnieara  and  OkhuAmeni: — He  shall 
be  compelled  to  repay  two-fold  a  sum  received  as  earaesi 

What  is  voluntarily  delivered  to  the  seller,  by  the  purchaser,  for  the 
purpose  of  ratifying  the  bargain,  is  meant  by  the  word  "  earnest  ;**  and  the 
vender  must  pay  twice  the  amount  if  he  afterwards  cancel  the  sale. 

The  BctnAcara. 

Here  it  is  not  directed  that  twice  the  value  of  the  thing  shall  be 
recovered,  but  twice  the  amount  deposited  to  complete  the  bargain.  This 
is  the  fall  parpoj|^  of  the  text. 

XXXVI. 
Vya&A: — By  him  who  has  given  earnest,  and  appointed  no  specific 
time  for  delivery,  it  shall  be  forfeited  if  he  refuse  to  accept  the 
commodity  when  offered. 

The  amount  which  the  vendee  has  given  as  earnest  on  account  of  the 
purchase,  is  forfeited  to  the  vender,  if  the  buyer  refuse  to  receive  the  com- 
modity when  tendered.  Therefore  that  amount  shall  not  be  recovered  by 
4he  purchaser  from  the  vender.  The  Betiuiearm, 

In  this  case,  it  appears  that  forMture  of  the  amount  paid  as  earnest  is 
theeaiy  penalty  impoied  on  the  vendee.  But  the  text  of  YI^vtawalota 
(XXXV)  being  thus  expounded  in  the  OkitUdmeni,  *'  what  is  given  by  the 
vendee,  and  received  by  the  vender  promising  to  sell  his  own  vendible 
froperty,  is  received  as  earnest^  and  twice  its  amonnt  shall  be  paid  to  the 
purchaser  by  the  vender  repenting  of  the  sale ;"  what  is  deposited  to 
eoaoi^lete  the  bargwi,  is  denoted  by  the  word  earaesU 

This  text  (XXXV)  is  placed  by  YIjktawalota  himself  under  the 
title  of  Loans  and  Payment^  and  is  expounded  by  ViJirrlirx6wABA  as 
tdating  to  pledges.* 

*  Book  I,  v,  CXXIV. 
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XXXVIL 

VbIHASPATI  :— What  has  been  sold,  at  a  low  price,  by  a  man  inebriat- 
ed or  insane,  or  through  fear,  or  by  one  not  his  own  master,  or  by 
an  idiot,  shall  be  given  back,  or  may  be  takenforciblt/  from  the  buyer. 
"  Shall  be  given  back  by  the  pwrehaeer  qfit;^*  the  text  should  be  thas 
sapplied.  ''At  a  low  price ;"  this  is  connected  with  all  the  terms  of  the 
sentence :  thus  the  meaning  is,  "  what  has  been  sold,  at  a  low  price,  by  a 
man  inebriated  or  the  like.'*  Consequently,  if  it  be  sold  for  a  fair  price  by 
a  man  inebriated,  the  sale  is  valid ;  and  if  it  be  sold  at  a  low  price  by 
a  man  sound  of  mind,  the  sate  is  also  valid.  Thus  some  explain  the  law : 
but  that  inference  is  wrong ;  for,  even  the  sale  of  a  thing  which  ought  not 
to  be  sold  might  be  valid,  though  made  by  a  man  intoxicated.  Therefore 
the  full  sense  is,  that  a  sale  made  by  mistake,  for  a  low  price,  is  void :  and 
in  this  case,  as  sixteen  void  gifts  are  declared  under  the  title  of  Subtraction 
of  what  has  been  given,  so,  from  parity  of  reasoning,  there  may  be  sixteen 
void  Sttles.    Thus  others  expound  the  law. 

XXXVIIL 
Narbda  : — The  purchase  and  sale  of  all  commodities  by  merchants  are 

made  with  a  view  to  gain ;  and  that  gain  arises  from  the  receipt  of 

the  price,  be  it  great  or  small : 
2.    Therefore,  when  a  price  has  not  been  stipulatedj  let  some  merchant, 

who  knows  the  price  of  commodities,  fix  it  according  to  place  and 

time :  let  him  not  act  crookedly ;  the  straight  path  is  the  best  in  all 

mercantile  business. 

If  a  thing  be  sold  without  stipulating  its  price,  let  a^  merchant  deter* 
mine  it  according  to  time  and  place,  and  fix  a  proper  value :  let  him  not  act 
crookedly,  or  fraudulently  ;  let  him  not  deviate  from  propriety  in  regard  to 
the  price.  Chandiswaba. 

Yajnyawaloya  : — He  who  falsifies  scales,  market  rates,  measures,  or 
standard  coins,  and  he  who  uses  them,  shall  both  be  forced  to  pay 
the  highest  amercement. 

"  Scales,"  or  balance  ;the  scales  and  beam.  "  Market  rates,"  (literally, 
commands ;)  the  king's  written  precept  regulating  market  rates,  ^*  Measures ;" 
as  a  prast*ha,  a  drbna,  and  the  like.  "  Coins ;"  money  stamped ;  as  a  bherma, 
a  nishea,  or  the  like.  Both  he  who  falsifies  these  (who  makes  them  different 
from  the  general  standard  of  the  country,  whether  less  or  more,  or  stamps 
money,  such  as  a  bherma  and  the  like,  in  an  unusual  manner,  or  alloys  it 
with  copper  or  other  base  metal,)  and  he  who  uses  them  knowing  them  to 
be  false,  shall  each  be  fined  in  the  highest  amercement.      YiJinrAvii6wABA. 

The  sage  propounds  a  law  oonceming  the  trial  and  examination  of  coins. 

,        XL. 
Yajntawalcta  : — That  examiner  of  coins  who  declares  bad  money 
good,  or  good  money  bad,  shall  be  compelled  to  pay  the  highest 
amercement. 
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He  again  wbo,  on  ezamininfi^  coins,  declares  a  coin  to  be  good,  whicli  is 
aver  alloyed  with  copper  or  the  like,  or  who  declares  a  true  coin  to  be  false, 
shall  be  fined  in  the  highest  amercement.  The  MUdetkard. 

A  similiar  fine  might  be  imposed  on  those  who  declare  true  weights  or 
measures  to  be  false ;  but  it  is  not  directed  in  this  case,  becaose  their  offence 
is  less  than  that  of  an  examiner  of  coins,  by  reason  of  the  grossness  of 
weights  and  measures  compared  with  coins. 

XLI. 
Yajnyawalcta  : — But  he  who  cheats  in  weights  or  measures  to  the 

amount  of  an  eighth  part,  shall  be  forced  to  pay  a  fine  of  two  hun- 
dred pahas ;  and  proportionably  if  the  fraud  be  greater  or  less. 

He  again  who  demands  another  by  false  weight  or  measure,  to  the 
amount  of  an  eighth  part  of  the  vendible  property,  whether  it  be  grain  in 
the  husk,  cotton,  or  the  like,  shall  be  fined  in  two  hundred  paiuw ;  and  if  the 
amount  of  the  fraud  be  more  or  less,  the  fine  also  shall  Se  proportionably 
more  or  less.  The  Mitdeehara* 

In  this  case,  if  the  fraud  be  less  than  an  eighth  part,  the  amercement 
shall  be  less ;  if  the  fraud  be  greater,  the  amercement  shall  be  higher.  Thus 
some  expound  the  law. 

XLIL 
Tajhtawalota  :— a  man  who  adulterates  vendible  property,  such  as 

drugs,  oil,  salt,  perfumes,  grain,  sugar,  or  the  like,  shall  be  oom« 

pelled  to  pay  sixteen  pahas. 

'^ Drugs;"  medicinal  substances.  "Oil^"  eomprehending  clarified 
butter  and  the  like.  '*  Perfumes  ;'*  as  tiilra,  or  the  root  of  virana  grass,* 
and  the  like.  The  expression,  *'  or  the  like,"  comprehends  asafoetida,  pepper, 
and  other  things.  The  fine  for  mingling  inferior  substances  with  these,  for 
tbe  purpose  of  sale,  is  sixteen  patM$. 

XLni. 

Yajkyawaloya  : — The  fine  for  disguising  the  nature  of  earth,  leather, 

beads,  thread,  iron,  wood,  bark,  and  cloth,   is  eight  times  Uie 

amount  of  the  sale. 

Qiving  to  earth  and  the  rest,  for  the  purpose  of  sale,  the  appearatiee  of 
a  ihin^  of  a  precious  nature,  which  it  reall^  is  not ;  or  making  it  to  resemble 
a  thing  of  a  valuable  nature,  by  the  addition  of  a  different  odour,  colour,  or 
juice.  For  instance,  counterfeiting  fragrant  dmalacdf  by  adding  the  odour 
of  the  flower  mellicdj,  to  a  piece  of  earth ;  or  the  skin  of  a  tiger,  by  colour- 
ing the  skin  of  a  cat ;  or  a  ruby,  by  tinging  a  glass  bead  with  another  hue  ; 
or  silken  thread,  by  giving  a  glossy  appearance  to  cotton  thread ;  or  silver, 
by  polishing  black  iron ;  or  sanders  wood,  by  adding  the  odour  of  that  to  the 
wood  of  the  hilioa  ;§  or  passing  the  bark  of  the  eaeebla  for  cloves  ;  or  coun- 
terfeiting wove  silk,  by  raising  a  glossy  appearance  on  cotton  cloth :  tii  euoh 
caeeSf  the  fine  is  eight  times  the  value  of  the  commodity,  whether  eiirth, 
leather,  or  the  like,  made  to  resemble  another  thing^  and  sold  in  U$  eiead. 

The  MUdeehard. 

*  Aromatic  Andropogon.  f  Phylknthva  emblica. 

X  NycUnthes  ondulata.  §  Cratoevt  marmelos. 
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Ol^hers  bold,  that  the  fine  b  eight  times  the  Talue  of  the  fragrant 
amulacs,  which  it  waa  called  when  sold,  and  which  was  expected  by  the 
purehaaer. 

XLIV. 

Tajntawalota  : — The  fine  also  for  one  who  delivers,  in  pledge  or  sale, 

a  thing  changed  under  seal,  or  a  fictitious  valuable,  is  thus  regulated : 
2.     For  a  thing  worth  less  than  a  pan'a^  the  fine  is  fifty  pan  as j  for  one 

pana^  a  hundred ;  for  two  pan'cis,  two  hundred;  for  a  greater  value, 

a  higher  amercement 

"Under  seal;'*  what  haa  the  cover  of  a  jseal  orthe  like^  as  a  casket. 
"A  thing  changed ;"  of  him  who  fraudulently  substitutes,  by  slight  of  hand,, 
a  casket  fall  of  beads,  for  another  casket  which  he  showed  full  of  pearls,  and 
of  him  who  deliviers,  in  sale  or  pawn,  a  fictitious  valuable,  as  counterfeited 
musk  or  the  like,  *^  the  fine  is  thus  regulated  :*'  or  it  will  be  now  delivered  ; 
or  it  should  be  thus  understood.  If  the  price  of  the  fictitious  musk,  or  the 
like,  be  less  than  one  fan'a^  the  penalty  for  selling  that  fictitious  article  is 
fifty  p€m*as  ;  if  the  price  be  one  pan  a,  a  hundred  pan'as  ;  if  the  price  be  two 
pan'€u,  two  hnndned  pan'as :  in  like  manner,  if  the  price  be  greater,  a  higher 
fine  should  be  inferred*  YiJKTAvttwABA. 

Others  deem  it  proper  todeterminethe  fine,  in  a  case  oi  fraudulent  sale, 
according  to  the  number  o£  pan'as  in  the  price  received ;  and,  in  the  case  of  a 
fraudulent  pledge,  according  to  the  number  ofpanas  in  the  value  of  the  com- 
modity under  the  name  of  which  the  thing  was  deliirered.  Hence,  although 
the  fine  be  very  heavy,  it  must  be  borne,  beoause  it  is  directed  by  the  text. 

XLV. 
Tajnyawalcya  : — The  highest  amercement  is  directed  for  traders 

combining  to  maintain  ihe  price  against  labourers  and  artisans, 

although  acquainted  with  the  rise  or  fall  of  the  price* 

If  traders,  knowing  an  increase  or  decrease  in  the  market  rates  as 

regulated  b^  the  king«  conspire,  through  avarice,  to  maintain  the  former 

price  against  labourers,  as  washermen  or  the  like  ;  and  against  artisans,  as 

pointers  and  the  rest ;  they  shall  be  fined  one  thousand  |7en'«i«  ^ 

The  Mi0eshara. 

Others  hold,  that  if  labourers,  artisans,  and  trader^,  knowing  the  rise 
or  fall  of  the  market  rates,  maintain  the  price,  (that  is,  keep  up  the  former 
rates,)  they  shall  be  fined. 

XLVL  ^ 

Ya/ntawalcya  ; — The  fine  on  traders  who  combine  to  obtain  or  to 
vend  goods  at  wrong  prices,  is  fixed  at  the  highest  amercement* 

For  those  merchants  again,  who  combine  and  stop  foreign  commodities, 
which  they  want  at  a  wrong  price,  below  the  market  rate,  or  who  sell  goods 
at  prices  exceeding  the  market  rate,  the  fine  ordatned  by  Mbnit  and  others 
is  the  biglxest  amercement.  The  Mitiesharn. 

The  meaning  whidi  results  therefrom  is,  that  a  fine  is  directed  for  the 
offence  of  raising  or  lessening  the  market  rates  fixed  by  the  king.  The 
Sage  declares,  that  purchase  and  sale  should  be  conductea  according  to  the 
prices  regulated  by  the  sover^gn. 
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XLVII. 

* 

Yajnyawalcya  :  — Purchase  or  sale  should  be  daily  conducted  according 
to  the  market  prices,  which  are  fixed  by  kings ;  the  difference  thereof 
is  the  legal  profit  of  traders. 

If  the  king  be  near,  according  to  that  price  which  is  fixed  or  regulated 

by  him,  should  daily  purchase  or  sale  be  conducted.     The   difference,  or 

n^raainder,  of  those  prices  regulated  by  the  king,  is  the  only  profit  of  traders ; 

,  for  they  may  not  alter  the  rates  at  their  own  choice .  The  Mitdcshard, 

"  If  the  kino^  be  near ;"  but  if  he  be  not  near,  the  market  prices  should 

be  regulated  by  his  officers,  and  should  be  reported  to  him ;  else  they  may 

he  apprehension  of  wicked  practices.     On  this  account,  the  word  king  i« 

used  in  the  plural ;  it  has  here  a  secondary  sense,  as  in  the  expression  "  the 

*  king  moves,' ^  meaning  him  and  his  retinue. 

Distinct  prices  should  be  fixed  for  purchase  and  sale,  accorJing  to  the 
abundance  or  paucity  of  purchasei-s. 

XLVIII. 

Menu  :-r-Once  in  five  nights,  or  at  the  close  of  every  half  month,  or 

of  every  month,  according  to  tJie  nature  of  t/ie  commoditiesy  let  the 

king  make  a  regulation  for  market  prices,  in  the  presence  of  those 

experienced  men. 

Once  in  five  nights,  or  at  the  close  of  every  fortnight,  or  of  every  month,  ac- 
cording to  the  variableness,  even  tenor,  or  great  uniformity  of  the  price.  In  like 
manner,  other  occasion s /or yr^^rtte/i*  or  rare  changes  may  be  also  understood. 
The  term  **  king"  is  here  used  generally  ;  intending  also  the  king's  officers. 

XLIX. 

Yajnyawalcya  declares  the  mode  of  regulating  market  prices : — On 
commodities  of  the  same  country,  a  trader,  who  buys  and  sells  again 
immediately,  may  receive  five  in  the  hundred ;  but  on  those  of  other 
countries,  ten  in  the  hundred. 

He  who  sells  a  commodity,  which  he  obtained  in  the  same  country, 
may  take  a  profit  of  five  in  the  hundred,  (that  is,  five  pahas  in  one  liundred 
pahas;)  and  if  the  commodity  ,were  obtained  in  another  country,  he  may 
take  a  profit  of  ten  panas  on  the  value  of  one  hundred  pangs,  that  is,  if  an 
opportunity  of  sale  occur  on  the  same  day  on  which  the  commodity  was 
received.  But  to  him  again  who  sells  the  commodity  at  a  subsequent 
time,  a  greater  profit  must  be  allowed,  because  a  greater  time  elapses.  The 
market  prices  of  various  commodities  should  be  so  regulated  by  the  king,  in 
his  own  dominions,  that  there  may  be  a  profit  of  five  punas  in  a  hundred  on 
the  regulated  prices.  The  AHtdcshard, 

In  this  instance,  another  or  a  foreign  country  should  not  be  assumed, 
from  the  description  quoted  in  a  former  chapter ;  "  where  language  differs, 
or  a  mountain  intervenes,  &c.  ;"*  for  that  is  barred  by  the  condition  men- 
tioned,'' who  buys  and  sells  immediately."  But  a  greater  profit  may  be 
determined  from  a  man's  own  judgment,  at  the  distance  of  a  Ybjana  or  the 


•  Book  II,  Chap.  HI,  v.  XXVI. 
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like  from  the  markeb  where  the  purchase   was  made^   according  to   the 
difference  of  charges.     Such  is  the  meaning  of  the  text  * 

What  price*  may  be  taken  by  him  who  buys  from  ai  man  to  sell  again, 
is  determined  after  regulating  the  market  prices  for  the  purchase  of  com- 
modities bought  for  consumption, 

L. 

Yajnyawalcya  : — Adding  the  incidental  charges  to  the  first  cost  ofiXie 

commodity,  let  a  price  be  fixed  which  shall  be  equitable  both  to  the 

buyer  and  tlie  seller. 

So  much  aa  is  the  amount  of  cliarges  incident  to  the  fabrication  or 
purchase  of  tile  commodity ;  adding  that,  and  the  king's  taxes,  and  the 
charges  of  subsistence,  of  boat  hire  and  the  like,  let  a  price  be  fixed :  and  in 
that  case,  if  the  seller  happen  to  pay  all  the  Estimated  charges,  the  buyer  * 
could  obtain  no  subsequent  profit ;  or  if  the  buyer  kept  all  the  computed 
profit,  the  seller  ought  not  to  be  liable  for  any  previous  charges  :  therefore 
the  price  should  not  be  so  regulated ;  but  equitably  both  for  the  buyer  and 
seller,  to  obviate  excessive  loss.  Such  is  the  sense  ;  and  Vijnyane6waba.  so 
expounds  this  text ;  but  it  is  cited  by  him  with  a  remark,  that  "  the  Sage 
declares  the  mode  of  regulating  the  price  of  a  foreign  commodity."  Yet  in 
fact  it  is  only  an  example  of  the  mode  of  r  ^gulating  market  prices ;  the 
regulation  should  be  formed  on  a  man's  own  judgment.  Sometimes,  from 
the  price  happenir.g  to  rise,  the  profit  is  five  hundred  pahas  on  a  hundred  ; 
sometimes  a  man  may  even  lose  his  capital :  for  the  ruler  of  events  governs 
t\i% fluctuations  of  price.  Consequently,  the  market  rates  should  be  fixed 
according  to  the  i>rice8  of  several  countries,  according  to  time,  to  charges  of 
safe  custody  and  the  like. 

LI. 

Nareda  ; — The  value  of  apparej  once  washed  is  diminished  an  eighth 

part ;  twice  washed^  a  fourth ;  thrice  washed^  a  third ;  and  four  times 

washed,  a  half: 

2,     Afterwards  a  deduction  of  a  quarter  from  the  half-reduced  value 

is  successively  made,  until  the  fringe  be  wasted,  and  the  cloth 

tattered ;  but  for  tattered  cloth  there  ia  no  regulated  deduction. 

Her3  it  should  be  observed  that  barter  is  in  fact  a  sale  ;  and  the  same 
rules  should  be  admitted  in  the  forms  of  judicial  procedure  for  barter  and 
for  sale,  else  the  rules  concerning  it  arn  no  where  delivered.  But  there  is 
some  distinction  in  law  :  delivery,  after  receiving  a  consideration  any -how 
settled  by  way  of  price,  is  sale  ;  delivery,  after  receiving  a  consideration 
settled  by  way  of  equivalent,  is  barter.  The  equivalent  should  be  of  the 
same  nature,  and  both  thinj^fs  to  be  bartered  should  be  equal  in  quantity  ; 
or,  if  one  be  doublo  of  the  other,  or  the  like,  they  should  bo  equal  in  pecuniary 
value  :  or  more  or  loss  under  other  circumstances^  at  tiie  option  of  the 
parties.  Tims,  in  an  exchange  of  tila  or  similar  grain,  for  poas  or  pulse,  the 
equal  value,  not  the  similar  nature,  is  required  :  namely,  such  value  as 
would  arise  from  the  sale  of  the  article  ;  for  instance,  from  exchanging  tila 
or  other  grain,  for  shells,  pahas  of  copper,  silver  coins,  or  the  like.  More 
may  be  determined  by  the  mere  exertion  of  a  man's  own  intellect.  The  law 
has  been  thus  concisely  propounded. 
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CHAP.  IV. 

ON    THE 

OWNERS  OF  CATTLE  AND  THEIR  HERDSMEN. 

Sew.  I.*— On  the  Wages  of  Herdsmen^  and  on 
.   Losses  of  Cattle. 

Hayiko  propounded  certain  enfagements  suggested  by  the  obligations  of 
master  and  servant,  Mxinr  declares  the  law  concerning  disputes  arising 
ffm  ihefimU  of  a  particular  servant,  nameh^^  the  herdsman. 

L 
Mknu  : — I  now  will  decide  exactly,  according  to  the  prineiplee  of  law, 
the  contests  asually  arising  from  the  &ult  of  such  as  own  herds  of 
cattle,  and  of  such  as  are  hired  to  keep  them. 
"  Cattle,"  which  become  the  subject  of  dispute.  The  Retndeara, 

Others  explain  the  text ;  "  I  will  decide  exaatly  the  contests  between 
owners  of  cattle  and  dieir  herdsmen." 

To  determine  suits  oonoeming  waged,  the  Sage  declares  the  rule 
for  them: 

11. 
Mfin; : — ^That  hired  servant,  whose  wages  are  paid  with  milk,  may^ 

with  the  assent  of  the  owner,  milk  the  best  cow  out  often :  such  arid 
the  wages  of  hired  herdsmen. 

'^  Whose  wages  are  paid  in  milk ;"  hired  for  a  recompense  so  paid ;  one 
whose  wages  ate  milk  alone.  He  shall  milk  whichever  is  the  best  among 
ten  cows.  This  milking  of  one  cow  in  ten  constitutes  the  wages  of  a  herds- 
man hired  for  an  allowance  of  food,  clothes,  and  the  like.      The  Retndeara* 

In  the  Chintdmeni  a  similar  exposition  is  given ;  and  it  is  added,  in  the 
MonwarthitwuciivaU,  thiit  the  herdsman  must  keef>  ten  cows,  for  the  milk  of 
one,  which  is  allowed  him ;  and  he  must  also  milk  them.  But  others 
explain  "  hired'*  (in  the  latter  part  of  the  text)  a  servant :  it  follows,  there- 
tdtij  that  t,ii  attendant  oti  cattle  also  is  a  servuit ;  and  tire  text  cdiuddes 
with  that  of  Vbihaspati  (Chap,  iy 

III. 
NiBSDA  ^^For  a  hundred  head  of  ca^e,  the  imrmdl  Wagei  of  th« 

herdsman  are  a  heifei?  thtee  years  old ;  for  two  hundred,  a  milch  (5ow, 

and  the  milk  of  the  whole  herd  ^very  eighth  day. 
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"  For  a  hundred. head  of  cattle,"  kept  hy  him  ;  and  so  for  two  hundred. 
The  term  employed  in  the  text  signifies  a  heifer  three  years  old.  **  The 
milk  of  the  whole  herd  ;"  the  milking  of  all  the  milch  cows. 

•The  Retndcara. 

IV. 

Vrihaspati  ; — A  servant^  hired  for  attendance  on  the  milch  cattle  of 

another,  shall  receive  the  whole  milk  every  eighth  day. 

Here  is  an  optional  alternative  ;  the  milk  of  one  cow  out  of  ten,  or  the 
milk  of  all  the  cows  every  eighth  day,  allowed  as  wages.  But  KABEDA.has 
further  mentioned  a  heifer  three  years  old.  Neither  is  this  a  third  case  ; 
for  it  dannot  alone  suffice  for  wages,  Nor  sliould  it  be  affirmed,  that 
the  milk  of  the  whole  herd  every  eighth  day,  the  milk  of  one  cow  out 
of  ten  every  day,  and  a  heifer  year  hy  year^  from  the  very  same  case ;  for 
there  is  no  mutual  reference  between  tbe  texU  of  thtee  sages.  The  milk  of 
one  best  cow  in  ten,  is  equal  to  the  milk  of  all  the  cows  good  and  bad,  at 
the  end  of  every  eighth  day,  or  on  every  ninth  day.  In  the  case  propounded 
by  Narbda,  since  some  of  the  hundred  cows  afford  no  milk,  a  heifer  three 
years  old  is  allowed  as  wages  for  attending  such  cattle.  Thus  others 
explain  the  law.  From  the  special  mention  of  one  whose  wages  are  paid 
with  milk,  another  form  is  to  be  understood  for  the  wages  of  one  who  is 
paid  in  money  ;  and  that  is  propounded  in  the  chapter  on  the  Non-payment 
of  Wages  and  Hire. 

Nareba  declares  what  should  be  done  by  a  herdsman  : 

V. 

Nareda  : — Let  the  owner  each  day  commit  his  cattle  to  the  charge  of 

the  herdsman,  as  soon  as  night  ends ;  and  in  the  evening,  let  the 

herdsman  restore  them  to  their  owner ^  having  seen  them  well  satisfied 

with  grass  and  with  water.  ,  . 

'^  Commit  his  cattle"  to  be  kept  hy  the  herdsmajh,  "  Restore  them 
after  having  seen  them  well  satisfied  with  grass  and  with  water;'*  restore 
them  after  they  have  eaten  grass  and  drunk  water.  '^  In  the  evening,''  let 
'  the  herdsman  restore  them ;  let  him  deliver  them  to  their  owner,  when 
little  of  the  day  remains.  The  Retndcara. 

The  Ohintdmeni  furnishes  the  same  explanation.  The  meaning  is,  that 
the  cows  are  intrusted  to  the  herdspaan  for  pasture  and  water  only. 

Yajnyawalcya  : — Let  the  herdsman  restore  the  cattle  each  ev^ng 

in  the  same  condition  in  which  he  received  them :  for  such  as  have 

been  seized  or  killed  through  his  negligence,  he  shall  pay,  if  he  had 

made  an  agreement  for  wages. 

"  Through  his  negligence :"  if  cattle^tf  seized  or  killed,  through  his 
own  fault,  the  herdsman  shall  be  compelled  to  make  good  the  loss  to  the 
owner,  if  he  had  made  an  agreement  for  wages  ;  that  is,  if  wages  had  been 
stipulated.  So  the  Mitdcshqrd :  and  the  very  same  exposition  is  delivered 
in  the  Retndcara, 
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By  this  condition  (*'  if  he  had  made  an  agreement  for  wages*^)  it  is 
intimated,  that  be  who  attends  cattle  without  wages  shall  not  be  compelled 
to  make  good  the  loss ;  but  to  him  who  attends  cattle  as  a  favour,  even  the 
favour  conferred  by  him  is  his  hire :  and  he  who,  even  without  wages,  makes 
a  promise  in  this  form,  "  I  must  inevitably  restore  the  cattle,'*  shall  also  be 
compelled  to  make  good  the  loss.     Such  should  be  the  decision. 

VII. 

Menu  and  NAREtoA : — But  he  shall  not  be  compelled  to  make  it  good 
when  robbers  have  carried  it  away  notwithstanding  his  exertions, 
provided  he  give  notice  to  his  master  in  a  proper  place  and  season. 

"In  place  and  season"  proper  for  such  notice. 

The  Betndeara  and  Ckintdmenu 

In  fact  the  sense  is  this ;  not  neglecting  the  proper  place  and  season,  if 
he  give  immediate  notice  to  his  master.  Cullucabhatta  ^ives  the  very 
same  exposition^ 

VIII. 
Vyasa  : — The  herdsman  is  not  chargeable,  if  he  be  made  captive,  if 
the  village  be  overpowered,  or  if  the  district  be  thrown  into  confusion, 
and  any  of  the  cattle  be  seized  or  destroyed. 

"  If  he  be  made  captive  i**  if  he  be  seized  and  detained,  and  so  forth. 

The  B&tndoara, 

In  fact,  if  the  loss  or  injury  happen  through  want  of  care  on  the  part 
of  the  appointed  herdsman,  though  he  were  able  to  defend  the  cattle,  blame 
is  imputable  to  him ;  but  not,  if  he  were  unable  to  defend  the  herd, 

IX. 
Menu  : — By  day  the  blame  falls  on  the   herdsman,  by  night  on  the 
owner  if  the  cattle  he  fed  and  kept  in  his  own  house ;  but  if  the  place 
of  their  food  and  custody  be  different,  the  keeper  incurs  the  blame.* 

By  day,  if  any  fault  occur  in  regard  to  the  food  and  custody  of  cattle 
placed*  in  the  hands  of  the  herdsman,  the  blame  falls  on  him ;  by  night,  if 
that  happen  to  cattle  restored  by  the  herdsman  and  standing  in  the  owner's 
house,  it  is  the  owner's  fault ;  but  otherwise,  (if  they  remain  even  at  night 
in  the  herdsman's  charge,)  should  any  fault  occur,  the  herdsman  incurs 
censure.  So  Cullucabhatta.  In  the  Retnacara  the  same  exposition  is 
ffiten. 

Greater  wages  should  be  stipulated  for  the  herdsman,  when  the  agree- 
ment is  for  attendance  by  day  and  night.  The  expression  '*  the  blame  falls 
on  the  owner,"  is  intended  to  denote  that  the  herdsman  shall  not  be 
compelled  to  make  good  the  loss  ;  that  tKe  fine  must  he  paid  hy  the  owner, 
if  grain  be  damaged  and  the  like  ;  and  that  he  must  perform  penance,  if  the 
cattle  die,  and  so  forth. 

YiiiHASPATi  declares  the  mode  in  which  a  herdsman  should  defend  cattle: 

*  In  Book  I,  an  anonymous  text  is  quoted  which  differs  from  this  in  the  last  hem&tioh ; 
'•  hut  if  another  have  the  care  of  them  at  night  also,  the  owner  shares  no  blame." 
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X. 

Vrthaspati  : — Let  the  hei'dsman  preserve  the  cattle  from  danger  of 

insects  and  reptiles,  of  robbers  and  tigers,  and  from  falling  into 

caverns  or  pits ;  let  him  defend  them  to  the  utmost  of  his  power ; 

let  him  call  aloud  for  help,  or  give  notice  to  his  master. 

Let  him  guard  them  from  caverns  or  dens,  and  from  pits  or  cavities. 
Let  him  preserve  them,  to  the  utmost  of  his  power,  from  danger  of  insects 
or  reptiles  and  the  like.  "  Let  him  call  aloud  for  help  ;"  that  is,  let  him 
make  others  hear  his  cries.  The  Retndcara. 

"Let  him  defend  them;"  let  him  rescue  them.  If  the  cattle  be  in 
imminent  danger  from  a  tiger  or  the  like,  let  him  call  people  to  assist  in 
protecting  them  ;  or  if  that  be  impossible,  let  him  instantly  give  notice  to 
his  master,  that  he  may  endeavour  to  save  them.  Thus  others  interpret 
the  text. 

XI. 
Narbda  : — If  a  cow  be  in  danger,  let  the  herdsman  defend  her  to  the 
utmost  of  his  power ;  but  if  he  be  unable  to  protect  her^  let  him  hasten 
and  give  notice  to  his  master. 
2.  A  herdsman,  who  preserves  not  a  cow  from  accidents,  who  grves 
no  alarm  and  informs  not  his  master  when  she  is  in  danger,  shall 
pay  the  value  of  her  to  her  owner^  and  a  fine  to  the  king. 

"  Danger ;"  distress.  "  Let  him  defend  her ;"  or  in  the  case  of  his 
inability,  let  him  call  aloud.^  help,  "  Shall  pay  the  value  of  her**  (XI  2)  ; 
literally,  bear  the  loss :  he  shall  pay  for  tfiat  cow.  The  Retndeara, 

Cow  is  mentioned  generally,  comprehending  other  sorts  of  cattle. 

XII. 
Mbnu  and  Narbda  : — The  herdsman  himself  shall  make  good  the  Iobb 
of  a  beast  which  through  his  want  of  due  care  has  strayed,  has  been 
destroyed  by  reptiles,  or  killed  by  dogs,  or  has  died  by  falling  into 
a  pit 
''  Has  strayed  ;"    or   has   been  seized,   or   *'  destroyed.*'     By  whom 
destroyed  T    The  cpnstruction  of  the  sentence  answers  that  question ;  *'  by 
reptiles.**     "  Taken  by    himself  ;'*  {for  Chandbswaba  reads    swahatam, 
which  is  eseploinedy  taken  hy  himself y  instead  of  6wahatam,  hiUed  by  dogs  ; 
this  also  comprehends  seized  by  another.     "  Has  died  by  falling  into  a  pit  ;*' 
or  has  died  on  a  mountain  of  difficult  access,  or  the  hke.     *'  Through  his 
want  of  due  care;"  of  the  care  which  should  be  used  by  a  herdsman. 

The  Eetndcara, 

The  cattle  is  lost  through  want  of  the  care  due  from  i^e  herdsman ; 
hence  the  blame  imputable  to  that  herdsman,  is  a  cause  for  his  making 
good  the  loss.  The  Chintdmeni, 

"Strayed  ;"  passed  out  of  sight.  Has  been  "destroyed  by  reptiles,  ot 
killed  or  bitten  by  dogs,  or  has  died  by  falling  into  a  pit  or  the  like.'* 
And  these  are  only  examples  ;  if  a  cow  or  other  beast  die,  or  stray,  through 
want  of  sueh  manly  exertion  for  its  preservation  as  is  due  from  the  herds- 
man, he  must  make  it  good  to  the  owner.  The  Cull^cassaita, 
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AccordzD^  to  bim,  the  reading  is  SwahiUam  with  a  palatine  S;  but, 
according  to  the  Rttndeara,  it  it  read  with  the  dental  S. 

xni. 

Yajnyawalcta  :— On  the  loss  of  a  beast  hj  the  fault  of  the  herdsman, 
the  fine  ordained  for  him  is  thirteen  pahas  and  a  half;  and  he  shall 
pay  the  value  of  the  beast  to  its  owner. 

On  the  loss  of  a  beast  by  the  fault  of  the  herdsman,  he  shall  be  forced 
to  pay  a  fine  of  thirteen  pahas  and  a  half,  and  make  good  the  property  lost, 
to  the  owner ;  that  is,  the  value  of  the  beast  as  determined  by  arbitrators. 
The  vtsrse  is  intended  to  regulate  the  amount  of  the  fine ;  the  rest  had  been 
already  propounded.  The  Miideshara. 

"The  verse;"  this  text  (XIII).  "The  rest,"  (the  payment  of  the 
value  to  the  owner,)  already  propounded  (VI),  is  thus  repeated.  Such  is 
the  meaning  of  the  gloss. 

Here  "  the  properly  lost"  signifies  its  price.  The  Retndeara, 

And  thus,  whenever  it  is  declared  in  this  chapter  that    property  must 

be  made  good,  its  price  is  intended ;  for  the  property  ttetf{^is  ^oW  or  destroyed. 

ViBHSiJ  expressly  mentioDS  the  price :       ' 

XIV. 
Vishnu  : — By  day,  if  catde  be  in  danger  from  venom  or  fire,  and  the 
herdsman  go  not  to  their  assistance,  he  shall  pay  to  their  owner  the 
price  of  cattle  thus  destroyed  by  his  fault  ;  and  if  he  milk  th^oi 
without  permission^  he  shall  be  fined  twenty-five  cdrshdpasuts. 

"  Go  not ;"  if  he  do  not  go  to  protect  them.  "  Carshdpana*^  will  be 
explained.  The  Betnaoara. 

Meaning,  that  it  will  be  explained  in  the  chapter  on  Measures. 

But  others  remark,  that  the  expression  "  by  day,"  denotes  the  time, 
whatever  it  be,  during  which  the  cattle  are  intrusted  to  the  herdsman  for 
custody.  "If  he  go  not,"  though  able;  meaning  his  not  defending  the 
cattle,  through  negligenoe,  indolence,  knavery  or  the  like.  Munr  thus 
exfdains  a  cdrMhapaiia;  "A  car$ha  (or  eighty  racticds)  of  copper  is  called  a 
jHMa  or  edrthdpaha.^*  On  which  Guld^gabhatta  thus  comments ;  "  the 
quantity  of  a  earaha  of  copper  is  called  a  cdrshdpaha^  and  is  also  called  a 
pmka.  Sow,  a  earska  is  the  weight  of  eighty  seeds  of  the  gttnjd  :  for  "  five 
seeds  of  the  gunjd  arj  the  first,  or  forensic,  mdsha  ;  sixteen  of  these  are  an 
uesha  or  canha  ;  and  four  carshas  are  one  pala^* 

XV. 

Brahms  purana : — Should  a  herdsman,  baring  received  his  hire,  leave 
his  cattle  in  a  desolate  forest,  and  go  for  his  pleasure  to  the  village, 
he  shall  be  chastised  by  the  king,  like  a  surgeon  or  barber,  who  leaves 
his  master  in  the  town,  and  goes  for  his  pleasure  to  the  woodlands. 

*  Amkba^s  DictionMT,  in  the  ob«pter  on  Traders  and  Husbandmen.    In  law  tbe  hMm 
oontains  five  racHcai ;  in  medicine,  ten, 
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2.  When  a  cow,  committed  to  the  care  of-a  herdsman,  dies  through 
his  fault,  he  shall  be  compelled  to  make  good  the  loss,  and  pay  a 
penalty  to  the  lord  of  the  land. 

3.  If  a  cow  die  by  the  violence  of  disease  or  the  like  in  the  stall  of 
its  owner,  who  took  no  paiiU  to  heal  or  relieve  her^  that  owner  shall 
be  fined,  and  shall  pay  the  wages  due  to  his  herdsman. 

"  Leave  bis  cattle ;"  leave  a  cow  which  has  been  seized  with  any 
distemper.  "  A  surgeon  ;'*  a  physician  practising  on  veins  or  the  like.  As 
he  should  be  chastised,  if  he  leave  his  master,  on  whom  he  ought  to  attend, 
.  and  go  for  his  pleasure  to  the  forest ;  so  should  this  man  also  he  chastised. 
Consequently,  a  surgeon,  who  goes  for  his  pleasure  to  the,  woodlands,  is  an 
example  mentioned  for  the  sake  of  illustration.  The  word  "  Sdldci  (surgeon)'* 
is  explained  in  the  Chfntdmeni,  a  barber.  Others  explain  th$j  term,  a  person 
armed  with  a  javelin  {Sdldcd)  or  other  weapon  of  offence  :  he  is  mentioned 
incidentally . 

"  Pay  a  penalty"  (XV  2)  :  thus,  by  consent  of  many  Sages,  the  value 
must  be  made  good  if  a  cow  die  by  the  fault  of  the  herdsman  ;  according  to 
Yajntawalcta,  a  6ne  shall  also  be  paid  ;  and  the  forfeiture  of  the  herds- 
man's wages  is  intimated  in  the  Brahme  purdna.  Such  is  the  concise 
statement  of  ike  law, 

"  If  a  cow  die  by  the  violence  of  disease  or  the  like"  (XV  3)  :  if  she  be 
destroyed  by  sickness  or  the  like,  in  consequetice  of  her  owner  taking  no 
pains  to  heal  or  relieve  her,  though  able  to  give  relief;  in  that  case  he 
shall  be  fined  by  the  king,  and  be  forced  to  pay  the  wages  due  to  the  herds- 
man. The  Rttndcara, 

Here  tho  fine  to  be  paid  by  the  owner  of  the  cow  must  be  that  which 
is  specified  under  the  supplementary  or  miscellaneous  title ;  for  there  is  no 
person  to  sue  the  offender :  and  in  this  case  a  taint  of  sin  is  the  consequence 
of  taking  no  care  of  the  diseased  cow. 

XVI. 

Menu  and  Nareda  : — A  flock  of  goats  or  of  sheep  being  attacked  by 
wolves,  and  the  keeper  not  going  to  repel  the  attacky  he  shall  be 
responsible  for  every  one  of  them  which  a  wolf  shall  violently  kilL 

2.  But  if  any  one  of  them,  while  they  graze  together  near  a  \ifood, 
and  the  shepherd  keeps  them  in  order,  shall  be  suddenly  killed  by  a 
wolf  springing  on  it,  he  shall  not  in  that  case  be  responsible. 

Under  the  term  "  a  flock  of  goats  or  sheep,"  are  comprehended  all 
beasts  liable  to  attacks.  ** -Being  attacked  ;"  being  assailed.  So  the 
Retndcara.     Cullucabhatta  delivers  the  very  same  interpretation, 

"  If  any  one  of  them,  &c. ;"  if  a  wolf,  springing  unperceived  out  of  some 
thicket,  kill  any  one  of  those  goats  or  sheep  which  were  intrusted  to  the 
shepherd,  and  were  grazing  together  in  the  forest,  the  shepherd  does  not  in 
that  case  incur  blame.  Cullucabhatta. 

But  if  the  herdsman  carelessly  pasture  the  cattle  in  a  dangerous  spot, 
although  there  be  safe  places  for  pasturage,  blame  is  imputable  to  him  ;  but 
not,  in  case  of  a  casual  attack  by  a  tiger. 
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XVII. 
Narxda  : — By  this  rule  shall  a  dispute  with  the  keeper  of  all  sorts  of 
cattle  be  decided ;  and  if  any  cows  die  naturally,  he  shall  be  cleared 
by  producing  their  tails  and  horns. 

**  By  this  rule,  &c.  ;*'  thus  have  been  declared  contests  with  keepers  of 
all  sorts  of  cattle,  even  of  horses  and  the  like.  The  Retndoara, 

Consequently,  in  a  dispute  with  a  keeper  of  horses,  the  very  rule  which 
has  been  declared  must  be  applied  a$  in  other  cases  specified. 

*^  By  producing  their  tails  and  horns  ;**  let  him  prove  their  death  in  any 
mode  whatever.  The  Ohintdmeni. 

Else  there  might  be  suspicion  of  his  having  sold  them. 

XVIII. 
Menu  : — When  cattle  die,  let  him  carry  to  his  master  their  ears, 
their  hides,  their  taib,  the  akin  below  their  navels,  their  tendons, 
and  the  liquor  exuding  from  their  foreheads  :  let  him  also  point  out 
their  limbs. 

**  Their  ears,  &o.**  under  these  are  comprehended  any  tokens  of  the  dead 
beast,  not  common  io,  or  petfeetly  similar  tn,  all  animals^  "  When  cattle 
die:*'  when  they  die  at  remote  distances,  "  let  liim  point  out  their  limbs  ;'* 
their  durable  psrts,  as  horns  and  the  rest.  In  some  places,  the  text  is  read, 
"  point  out  their  horns  or  the  like  :*'  on  that  reading,  other  tokens,  besides 
those  generally  carried  as  above  mentioned,  are  comprehended  under  the 
term  "or  the  like," 


Sect.  IL — On  Fines  for  Mischief  done  by  Cattle. 

XIX. 
Menu  : — On  all  sides  of  a  village  or  small  town,  let  a  space  be  lefl  for 
pasture,  in  breadth  either  four  hundred  cubits,  or  three  casts  of  a 
large  stick  ;  and  thrice  that  space  round  a  city  or  considerable  town. 

"  Four  hundred  cubits ;  literalfy,  one  hundred  dhanush  or  poles  ;*'  four 
cubits  make  one  dhanush,  *^  A  large  stick,  or  staff;"  three  casts  or  throws 
of  that  Near  the  village  on  all  sides  a  space  exempted  from  the  sowing  of 
grain  and  the  like,  should  be  left  for  the  pasture  of  cattle,  in  breadth  either 
four  hundred  cubits,  or  three  casts  of  a  staff.  Again;  near  a  city  of 
considerable  town,  it  should  be  madelhrioe  as  large.  GvLLtroABHATTA. 

"  Stick"  {samyd) ;  the  pin  of  the  yoke.  Thrice  as  much  ground  as 
that  when  thrown  passes  before  it  falls,  is  the  space  to  be  left  round  a  village. 

The  Betdidcara. 

Samyd  is  explained  by  Ameba,  the  pin  of  the  yoke.*  Here  the  diversity 
of  opinions  should  not  be  imputed  as  a  fault ;  for  it  will  be  fully  explained, 
that  the  space  is  not  rigidly  determined. 

*  Amiba's  Di9tioi»ry  ;  cb»pier  on  Tmdera  uid  Husbandmeti. 
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**  Round  a  city ;"  round  a  conhderable  town  resembling  a  city. 

The  Chmidmeni, 
For  a  greater  space  wtU  be  directed  toheltfi  round  a  city. 

XX. 

Tajmtawalcta  : — By  the  choice  of  the  inhabitants/ in  proportion  to 
the  whole  land,  or  by  the  authority  of  the  king,  should  the  common 
pasture  for  kine  be  regrdated;  but  every  where  a  twice*bom  man 
may  take,  as  if  it  were  his  own,  grass /or  his  cattle^  fuel  for  saeti-- 
fice^  and  flowers /or  oblations. 
3.     Let  a  space  he.left  between  the  village  and  the  fields,  in  hreadtii 
four  hundred  cubits :  let  it  be  eight  hundred  cubits  round  a  town, 
and  sixteen  hundred  round  a  city. 
*'  By  the  choice  of  the  inhabitants ;"  liUraUu^  of  the  village:  in  pro- 
portion to  the  number  0/*  persons  inhabiting  the  village,  or  according  to  the 
small  or  great  quantity  of  land ;  or  by  the  king's  command ;  a  space  of 
ground  should  be  left  for  the  pasture  of  kine.     Such  is  the  sense  of  the>fr«e 
part  of  the  text.  The  Beindeara. 

Some  good  portion  of  land  should  be  appropriated  to  the  pasturage  of 
kine  and  the  like.  The  MU&eAard, 

The  second  part  of  the  text  (XX)  is  thus  exf^tined  in  the  Miidoihmrd  : 
a  twice-born  man,  in  want  of  grass  or  fuel,  may  anywhere  take  grass  for 
kine,  wood  for  the  eaerifidal  fire,  and  flowers  for  oblaikme  to  deities,  as  if 
they  were  his  own,  without  opposition ;  but  he  can  only  take  fruits  from 
an  unenclosed  spot,  for  it  is  thue  recorded  by  G6TAif  a. 

XXL 

GoTAMA : — He  may  take,  as  his  own,  grass  and  sacrificial  fuel  for  his 

cattle  and  fire,  and  the  blossomd  of  creepers  and  of  lofly  trees  ybr 

obleUiona;  and  their  fruit,  if  they  be  unenclosed. 

This  supposes  preroocupancy ;  for,  should  a  thing  be  unoooupied,  propoiy 
also  vests  by  occupancy  in  others  besides  twice-born  men,  as  is  declared  by 
the  same  authority. 

XXII. 

06taua  : — A  nutti  becomes  ovmer  of  wealth  by  purchase,  partition, 
occupancy,  hypothecation,  and  gain. 
As  for  what  is  again  said  in  the  fallowing  text : — 

XXIIL    • 
GoTAMA :— He,  indeed,  who  seizes  grass  without  asking  permission  of 
the  owner^  or  wood,  or  flowers,  or  fruits,  shall  sufier  amputation  of 
his  hand. 
This  supposes  some  other  than  a  twice  bom*man ;  or  supposes  no  dis- 
tress ;  or  implies  a  purpose  different  from  that  of  feeding  cows  and  so  forth. 
Thus,  if  grass  or  the  Uke,  beloDging  to  a  straager,  be  taken  by  a  twice- 
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b(»rD  nuua,  for  his  cows,  hia  sacrifice,  or  his  Rre,  there  is  no  offence ;  but 
there  is  an  obvious  offence  if  the  grass  or  the  like  were  (Hroduced  by  the 
labour  of  a,  stranger. 

Others  hold,  that  a  Brdhmana  may,  without  the  king's  permission, 
take  grass  or  the  like  from  any  piece  of  ground  belonging  to  the  king,  and 
not  i^mufy  oocapied  by  another  ivi^eot ;  but  any  other  than  a  Brdhmana 
can  onfy  take  grass  and  the  rest  from  a  piece  of  ground  or  spot  occupied  by 
himaeif  with  the  king's  permission.  What  is  declared  by  (>6taica  (XXII) 
is  intended  to  establish  property  by  the  occupancy  of  a  thing  not  already 
oocopied  by  another ;  or  to  dietermine  the  property  in  a  case  of  theft. 

The  other  verse  (XX  2)  is  propounded  to  provide  for  the  well-being  of 
cows  and  other  cattle,  standing,  lying,  or  moving.  The  Mitdahard* 

Othei^  think  the  second  text  (XX  2)  is  intended  for  an  example  of  the 
space  to  he  left^  as  directed  by  the  preceding  verse  (XX  1). 

Between  the  village  and  the  fields,  a  space  measuring  four  hundred 
cubits  should  be  left  on  all  sides  exempt  from  tillage  ;  round  a  small  town 
(eorvat'a)  the  space  should  be  eight  hundred  cubits  in  breadth ;  round  apopu« 
lous  city,  the  interval  should  be  measured  by  sixteen  hundred  cubits. 

ViJirrA»iBWAiu. 

A  danttsh  is  a  pole  of  four  cubits.  A  town  {carvat'a)  is  larger  than  a 
village,  and  less  than  a  city.  VicHiflPATi  MiBiu. 

The  term  is  synonymous  with  large  village,  or  mahdgrdma. 
The  following  texts,  cited  in  the  Retndeara,  define  a  village,  town  and 
city. 

XXIV. 

Marcandit/a  purdna  ;-*An  inhabited  place,  in  the  midst  of  fields  and 
meadow  land,  where  men  of  the  scrrvile  class  mostly  dwell,  and 
where  agriculture  thrives,  is  called  gramay  or  village. 

2.  An  elevated  spot,  which  has  substantial  buildings,  and  is  sur- 
rounded on  all  sides  by  a  ditch,  if  it  be  half  or  a  quarter  of  aySjana 
in  length,  and  the  eighth  part  of  a  ydjana  in  breadth,  is  a  city,  or 
pura: 

3.  It  is  best,  if  there  be  deep  water  on  the  eastern  side  of  it ;  if  it  be 
inhabited  by  persons  of  pure  lineage  alone  ;  and  if  at>ject  races  be 
excluded.  Should  the  length  be  half  of  that  described^  the  pUm  is 
called  a  town  or  c'heta :  and  one  less  than  that  is  called  a  small 
town,  or  carvat'cu 

That  inhabited  place  where  the  servile  class  is  numerous,  and  where 
many  husbandmen  reside,  is  named  grima  or  viUage,  and  it  is  sitnaied  in 
the  midst  of  fields  and  grazed  land.  Thus,  on  all  sides  of  the  village,  there 
should  be  pasture  ;  and  round  this  again  should  be  the  fields.  The  residence 
of  priests,  soldiers,  merchants,  and  the  like,  is  best  in  cities  and  towns  :  and 
that  is  btimated  in  a  preceding  chapter  (Chap.  II,  v.  IV.) 

A  place  abounding  in  lofty  edifices  surrounded  with  walls ;  itself  en- 
eompassed  by  a  ditch,  and  spreading  over  two  cr(fia,  or  one  erUa  only,  is 
called  pura :  and  even  that  is  a  city  (nagara) ;  for,  in  the  Dictionary  of 
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Amsba,  pur  (the  same  with  pura)  is  mentioned  as  synonymous  with  puti  and 
nagafi  {or  nagara).*  It  is  best  if  there  be  deep  water  on  the  east.  Half  of 
that  length,  or  half  a  er6ki,  constitutes  a  town,  or  c^Mt'a;  and  less  than 
that,  but  greater  than  a  village^  is  a  small  town,  or  carvai'a. 

It  is  not  derogatory  to  Yajittawalcta,  that  he  has  not  mentioned  the 
Hpace  to  be  left  round  a  town  or  c'het'a  ?  The  objection  is  anticipated  and 
answered  in  the  Retndcara  :  It  must  be  inferred,  even  though  not  mentioned 
that  the  pasture  ground  for  kine  should  be  regulated  in  proportion  to  the 
abundance  of  cattle  in  the  village  or  the  like.  Consequently,  a  space  of  four 
hundred  cubits  is  only  mentioned  for  the  sake  of  illustration  :  the  real  mean- 
ing is,  that  pasture  should  be  left  for  kine,  in  proportion  to  the  number  of 
inhabitants. 

XXV, 

Menu  : — Within  that  pasture  ground^  if  cattle  do  any  damage  to 

grain  in  a  field  unenclosed  with  a  bed  ji^e^  the  king  shall  not  punbh 

the  herdsman. 

^'  Within  that ;"  within  the  pasture,  ground  of  the  village. 

The  Chintdmeni. 

XXVL 

Vishnu  : — No  offence  w  imputable  to  the  lierdsinanj  if  the  cattle  graze, 
for  a  short  time,  in  an  unenclosed  field,  near  the  road,  the  village, 
or  the  pasture  ground. 

*^  If  the  cattle  graze"  is  supplied  to  explain  the  purport  of  the  text. 
Should  a  field,  which  is  situated  near  the  road,  the  village,  or  the  space  left 
for  pasture,  and  which  is  unfenced,  be  grazed  by  cows  or  the  like  (or  a  short 
time,  there  is  no  offence  on  the  part  of  the  herdsman :  but  if  they  graze 
there  long,  blame  is  imputed  to  him  ;  for  it  is  considered  as  arising  from  his 
fault.  The  Chintameni. 

The  very  same  exposition  is  found  in  the  U^Mcara. 

xxvn. 

Nareda  :— The  herdsman  is  not  answerable  for  damage  done  in  a  field 

adjoining  to  a  village  or  a  pasture  ground,  and  which  is  unfenced. 

**  Pasture  ground  ;"  a  space  of  grass  land  reserved  for  feeding  cows  and 

the  like :  a  field  adjoining  to  that.  The  Retndcara. 

XXVIII. 

Yajnyawalcta  : — No  offence  exists,  li  damage  be  done  uniittentionally 
in  a  field  situated  near  the  road,  the  village,  or  the  pasture  ground  : 
but  if  the  cattle  be  wilfully  grazed  there,  the  offender  is  liable  to  be 
punished  as  a  thief. 

Consequently  the  declaration,  that  ''there  is  no  offence  if  the  field  be 
near  the  road  or  the  pasture  ground,"  is  restricted  to  the  case  of  cattle 
accidentally  grazing  in  it :  and  this  also  has  been  intimated  by  Vishnu  in 


*  Dictionary  of  Amsba  ;  Chapter  on  Citiee. 
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aDother    form  ;  *^  if  the  cattle  graze  for  a  short  time,    ^."    (XXVI). 
Sacb  is  the  opinion  delivered  in  the  Chintdmeni. 

By  the  term  used  in  the  texts  of  Vibhiytj^ausda  and  Tajittawal- 
CTA,  '^  within  the  pasture  ground,  ife^  it  is  declared,  that  no  blame  ya//«  on 
fib  herdsman  if  the  field  be  situated  near  the  pasture  ground.  But  there 
can  be  no  grain  in  the  pasture  gpround.  However,  when  grain  is  sown  within 
the  fpace  of  four  hundred  oabits,  the  pasture  ground  is  reduced  by  the 
consent  of  the  inhabitants  or  otherwise  :  and  in  the  text  of  Mbhtt  (XXY), 
"within  that,"  or  there,  is  the  seventh  or  local  case  used  in  the  sense  of 
proximity  ;  as  in  the  line,  '*  CbIshva  sports  in  the  woods  (in,  or)  near  the 
CdUndk  (or  Tamund)  ;*^  and,  even  according  to  those  who  hold  that  the 
name  of  the  river  has  in  that  example  the  secondary  sense  of  its  neighbour- 
hood, the  word  there,  or  within  that,  may  in  the  present  instanoe  signify  near 
ths,t  pasture  ground.     Thus  others  explain  the  text. 

Should  a  field,  situated  near  the  road  or  highway,  or  near  the  village 
or  pasture  ground,  be  grazed  by  cows,  without  design  on  the  part  of  the 
herdsman  or  his  master^  no  blame  is  imputable  either  to  the  cow-herd,  or  to 
the  owner  of  the  cattle  ;  that  there  is  no  offence,  is  mentioned,  to  exempt 
them  from  penalties,  and  from  paying  the  value  of  the  grain  damaged. 
But,  if  the  cattle  be  wilfully  grazed  there,  the  offender  suffers  punishment, 
as  a  thief,  for  grazing  cattle  there  by  design  :  namely,  such  a  punishment 
as  is  inflicted  on  a  thief.  The  text  of  Tajittawalcya  (XXvIII)  is  so 
explained  in  the  Mitdcshard. 

XXIX. 

Menu  : — Should  catUe,  attended  by  a  herdsman^  do  mischief  near  a 
highway,  in  an  enclosed  field,  or  near  the  village,  he  shall  be  fined 
hundred  pan  as;  but,  against  cattle  which  have  no  keeper,  let  the 
owner  of  the  field  secure  it. 

Near  a  highway,  or  near  the  village,  in  a  field  of  arable  land  enclosed 
with  a  hedge,  should  cattle,  attended  by  a  herdsman,  but  not  restrained  by 
him,  enter  the  field  by  the  gate  or  otherwise,  and  graze  in  it,  he  shall  be 
fined  a  hundred  pahas :  and,  as  the  beast  cannot  be  fined,  the  herdsman 
must  pay  the  fine.  But  the  person  who  watches  the  field  must  drive  away 
beasts  which  have  no  keeper,  if  they  be  found  grazing  there. 

Cull6cabhatta. 
XXX. 
Nabeda  : — If  damage  be  done  to  grain  by  cows  or  the  like  breaking 
through  a  fence,  the  herdsman  shall  in  that  case  be  punished,  if  he 
did  not  restrain  the  cattle,  though  able  to  do  so. 

**  A  sense ;"  an  obstacle.  Ghanbeswaba. 

"  Breaking  ;*'  this  follows  the  regular  sense  of  the  crude  verb  crtiiy  cut. 
^  The  herdsman  shall  be  punished ;"  if  he  do  not  restrain  the  cattle,  he  shall 
be  fined  a  hundred  panas :  for  the  text  coincides  with  that  of  Msirir 
(XXIX).  But,  perceiving  the  breach  in  the  fence,  if  he  immediately  restrain 
the  cattle,  no  blame  is  imputable  to  him.  "  Though  able ;"  from  this 
expression  it  appears  that  no  blame  is  imputed  to  him,  if  he  then  happen  to 
be  unable  to  restrain  a  bull  eager  to  approach  a  cow :  and  so  in  other  cases. 
Thus  other  lawyers  declare  tJie  rule. 
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XXXI. 

UsANAS  : — Neither  ancestors,  nor  deities,  taste  the  ofierings  of  that 
man  who  demands  compensation  for  com  destroyed  by  cows. 

It  18  thus  ordained,  that  the  owner  of  the  corn  should  not  take  the 
value  of  grain  consumed  by  cows.  But  if,  violating  the  prescribed  system 
of  duty,  he  do  demand  compentatian,  the  judge  must  enforce  payment ;  for 
there  is  no  exception  relative  to  eotos  in  forensic  law.  The  judge  most  qf 
course  enforce  payment  of  the  value  of  grain  consumed  by  any  other  beasts 

It  is  declared,  that  there  is  no  offence  if  damage  be  done  to  grain  in  a 
field  unenclosed  with  a  hedge  (XXV)  ;  and  that  there  is  offence,  if  com,  in 
a  field  enclosed  with  a  hedge,  be  eaten  bg  eattic:  what  sort  of  a  hedge  should 
bo  made  ?.    Mjonr  himself  describes  it. 

XXXIL 

Menu  : — Let  the  owner  of  the  field  enclose  it  with  a  hedge  of  iJwmy 

plantSy  over  which  a  camel  could  not  look  ;  and  let  him  stop  every 

gap,  through  which  a  dog  or  a  boar  could  thrust  his  head. 

Round  a  field  of  arable  land,  let  him  make  a  hedge  of  thorny  plants, 

in  such  a  mode  that  a  camel  standing  on  the  other  side  may  not  overlook 

it ;  and  let  him  stop  every  gap  whatsoever  through  which  a  dog  or  a  boar 

could  thrust  his  head.  Cull^Oabhatta. 

xxxin. 

Narbda  : — Bound  a  field  near  the  highway,  a  hedge  should  be  made, 
over  which  a  camel  could  not  look ;  which  no  beast  oould  overleap ; 
and  which  neither  a  dog  nor  a  boar  could  break  through. 
"  Over  which  a  camel  could  not  look  ;'*  that  is,  of  such  a  height  that  a 

camel  standing  on  one  side  of  it  could  not  look  over  it  to  the  other  side. 

HsLATUnHA. 

It  follows,  that  the  hedge  should  be  high ;  for,  if  a  camel,  passing  by, 
see  the  corn  enclosed  by  it,  then,  breaking  the  hedge,  and  impelled  by 
hunger,  he  cannot  be  restrained  by  his  keeper.  If  a  low  hedge  be  made, 
there  is  no  offence  in  the  case  of  mischief  done  by  a  camel  in  such  a  Jield^ 
any  more  than  in  the  case  of  a  trespass  on  a  field  unenclosed  by  a  hedge  : 
and  so  in  respect  of  elephants,  horses,  and  the  like. 

Over  which  hedge  cattle  cannot  reach,  and  see  the  grain  within  it. 

The  Fdrijdias 

XXXIV. 
Sano'ha  and  Lic'hita  : — To  a  field  near  the  road  a  hedge  should  be 

made,  over  which  a  camel  could  not  look,  and  through  which  a  dog 

or  a  boar  could  not  open  a  passage. 

'*  A  passage ;"  literally,  an  interval :  that  is,  an  opportonity  ofeniranee. 

The  Meindearm. 

Consequently  such  a  fence  must  be  made,  by  means  of  which  cattle 
may  be  prevented  from  forcibly  destroying  the  com.  If  that  be  not  done, 
no  penalty  is  incurred  by  the  keepers  of  the  several  sorts  of  cattle.  At  what 
season  a  fence  should  be  made,  CATiATAifA  declares,  for  the  benefit  of  the 
husbandman. 


Digitized  by  VjOOQ IC 


3ICT.  n.]  FIHI8  fOB  XBBCHIBF  DOKX  BT  CAtTLX.  95 

XXXV. 
CatyItaka  : — ^When  the  grain  is  not  yet  produced^  let  him  make  a 

strong  fence ;  for  beasts^  eager  after  onoe  tasting  what  they  relish^ 

are  with  di£Scnlfy  hindered. 

"  Beasts"  here  signify  cattle.  The  Betnde&ra. 

"Strong:"  liieralfyf  great:  by  this  is  suggested  a  hedge  over  which  a 

camel  cannot  look,  and  through  which  a  dog  or  a  bosr  cannot  open  a  passage* 

"  After  once  tasting  what  they  relish :"  the  meaning  is,  when  they 

taste  things  which  are  desired  by  them. 

XXXVL 
Mbnu  :*->In  other  fidds^  the  keeper  of  cattle  doing  mitcMtf  shall  be 
fined  one  pan  a  and  a  quarter ;  bnt,  in  all  places,  the  value  of  the 
damaged  grain  most  be  paid :  such  is  the  fixed  rule  concerning  a 
hosbandman. 

In  other  fields,  not  adjoining  to  the  road-side  and  the  like,  should 
mischief  be  done  by  cattle,  the  keeper  shall  be  amerced.  It  should  be  here 
noticed,  that  the  fine  is  one  pana  and  a  quarter  for  every  head  of  cattle. 
So  the  Retndeara  ;  and  Gull^cabhatta  gives  the  very  same  interpretation. 

In  other  fields,  situated,  at  a  distance yrom  the  highway  and  the  like^ 
distinct  fines  are  crdained  for  distinct  kinds  of  cattle :  so  the  Chintdmeni. 
Those  fines  will  be  subsequently  mentioned. 

^  In  all  plaois"  (XXXYI) ;  the  grain  consumed  by  catiU  in  any 
field,  mutt  be  made  good  to  the  owner  of  it,  by  the  herdsman,  or  by  the 
owner  of  the  eaUle^  according  as  the  offence  i»  imputable  to  one  or  ike  other. 
S«ch  should  be  the  decision.  Culli^oabhatta. 

Thus  property  in  the  field  is  attributed  to  the  husbandman  by  this 
very  gloss  of  Cvu^abhatta.  It  appears  from  the  phrase  ''  in  all  places" 
(XXXVI),  that  the  grain  eaten  kg  eattie  off  a  field  enclosed  with  a  hedge 
as  aboTcmentioned,  must  also  be  made  good  to  the  husbandman. 

xxxvn. 

Savo^ha  and  Lio'hita  :-*A  cow,  grazing  during  the  night,  briftgs  on 

tUowner^  or  keeper^  a  fine  ^of  five  m&skae;  during  the  day,  three 

Viishae;  and  for  one* hour,  {muhdrta^Y  ^^®  mdsha:  but  no  fine  is 

imposed  if  she  graze  in  iiie  yiHtLge* 

^  Grazing ;"  eating  until  satiated.     Hence,  if  slie  graze  bg  dag  until 

she  be  satisfied,  the  fine  is  three  mdshas.    But  if  she  graze  for  one  hour 

only,  a  fine  of  one  mdsha   should  be   levied.     However,  no  fine  shall  be 

imposed  for  her  grazing  within  the  village ;  that  is,  in  a  fi^  within  the 

limits  of  the  village  and  the  like*    A  mdsha  here  signifies  the  twentieth 

part  of  a  edrshdpana^  as  declared  by  NiaanA. 

XXXYIIL 
KIbxda  ^— But  a  m&sha  may  be  considered  as  the  twentieth  part  of  a 
carsh&pana* 

*  JMfcm,  llMthSrUeOi  part  sf  adsy  aadaight. 
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And  thai  is  meant  of  silver.     Accordingly  the  author  of  the  Bhdthya 

In  matters  of  fine  it  is  proper  to  count  by  m&ahaa  of  gold  ;  but,  for 
grain  eaten  by  cattle,  the  fines  are  regulated  by  other  m&ahasy  namely  ^ 
tJiose  of  silver. 

A  edrshdpana  is  also  a  measure  of  silver  as  well  as  of  copper  ;  and  here  a 
mdiha  of  silver  contains  two  ractieds  or  seeds  of  the  aunja,  each  equal  to 
three  barley-corns  :  as  is  declared  by  Mbvu  (Chap.  VIII,  v.  184  and  135). 
The  text  of  Sanc'ha  and  Lio'hita  is  thus  expounded  in  the  Retndeara, 
and  also  in  the  Vivdda  Chintdmeni. 

Since  the  author  of  the  Bhashya  directs  the  mdsha  of  silver  in  the  case 
of  grain  eaten  by  cattle,  because  he  is  scrupulous  of  the  great  inequality  in 
comparison  with  the  fine  of  one  pan'a  and  a  quarter,  whether  the  mdsha 
containing  sixteen  ractieds  be  taken,  as  declared  by  YBiHASPATi  (''Jbut  the 
twentieth  part  ofapala  is  called  a  mdsha^*)^  or  the  mdsha  containing  five 
rfictieds,  as  mentioned  by  MiNU  (''  five  erishnalas  or  ractieds  of  gold  are  one 
mdsha**) ;  therefore  the  rule  is  thus  settled  by  authors,  who  think  that  the 
mdsha  of  silver,  containing  two  ractiedSf  as  mentioned  by  Msvu,  should  not 
be  abandoned  :  if  the  beast  eat  grain  during  the  night  until  it  be  satisfied,  a 
fine  of  ten  ractieds  of  silver  shall  he  paid  to  the  king ;  if  it  eat  so  long 
during  the  day,  six  ractieds  of  silver ;  if  it  do  not  eat  until  it  be  satisfied, 
but  graze  for  some  short  time,  whether  by  night  or  day,  two  ractieds  of 
silver :  and  the  value  of  the  grain  consumed  in  the  field  must  be  made  good 
to  the  husbandman.  This  proceeds  on  the  supposition  of  one  pana  and  a 
quarter  being  equal  to  two  ractieds  of  silver :  if  they  be  unequal,  a  distinc- 
tion must  be  assumed,  from  the  sort^  or  from  the  quantity,  ^  grain  destroyed. 
But  others  explain  a  pana  and  a  quarter  in  the  text  of  Mbh u  (XXXYI),  as 
signifying  a  pana  ana  a  quarter  of  copper. 

As  for  the  opinion,  that  a  fine  of  one  mdsha  for  a  cow  grazing  during 
one  muhHurta  is  directed,  to  obviate  the  doubt,  *'  what  fine  should  be  imposed 
in  the  case  of  a  cow  grazing  during  twilight ;  because  distinct  rules  are 
delivered  for  the  respective  cases  of  a  cow  grazing  during  the  day  and  dtkring 
the  night;"  and  accordingly  the  law  declares,  that  ''twilight,  called 
muhHrta,  is  considered  as  umform,  whether  the  day  increase  or  wane;"  luid 
here  the  word  muhisrta  denotes  a  particular  hour  of  the  day :  that  opinion 
is  wrong ;  for  common  sense  opposes  the  same  regulation,  when  a  cow  has 
grazed  in  a  stranger* s  field  during  the  night,  whether  she  grazed  there  for 
some  trifling  space  of  time,  or  until  she  were  satbfied :  and  there  is  no  real 
difficulty,  since  twilight,  exclusive  of  day  and  night,  is  not  admitted  in 
philosophy. 

"  But  no  fine,  in  the  village"  (XXXVII)  :  since  this  has  obviously  the 
same  import  with  the  text  of  Mekit  (XXV),  no  fine  is  imposed  for  a  cow 
grazing  near  the  village,  or  near  the  highway ;  U  is  not  meant^  that  no  fine 
is  imposed  for  her  grazing  on  land  appropriated  to  dwelling-places. 
"  Village"  is  here  used  in  the  locative  case  with  the  sense  of  proximity,  as 
in  the  example  quoted;  "  CbJshka  sports  in  the  forest  (in,  that  is)  near  the 
Jamiiita."  Consequently  there  is  no  difficulty:  and  it  should  be  so 
understood. 

The  following  text  elucidates  what  is  observed  in  the  Chintdmeni^  that 
distinct  fines  are  ordained  for  distinct  kinds  of  cattle ; 
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XXXTX. 

Cattatana  I'^For  misch^f  done  by  a  cow,  let  the  king  compel  t/ie 

owner  to  pay  a  quarter  of  a  'pari a  ;  for  a  female  buffalo,  two 
quarters :  bat  for  goats,  sheep,  and  calves,  the  fine  ordained  is  a 
quarter  of  that  which  has  been  last  mentioned. 

Here  a  quarter  of  a  pana  should  be  considered  as  the  fine  ordained  if 

the  grain  were  eaten  dnnng  the  night.    A  quarter  of  a  pana  is  the  fourth  . 

part  of  a  edrshdpona.  The  Betndcata. 

Taka  here  signifies  earsh&pana.  The  Chintdmoni' 

This  obviously  means  a    edrsh^pana  of  silver,  consisting  of  forty 

erishnalas  or  seeds  of  the  gunj^ :  for  the  text  of  NIbxda  declares,  that  a 

mdsha  is  the  twentieth  part  of  a  edrshtqfona  (XXXVIII)  ;  and  the  text  of 

Mmm  expresses,  that "  two  erishnalas  or  raeticds  of  silver  are  oonsidered  as 

one  mdshaca,    A  quarter  of  a  pana  (or  ten  erishnalas  of  silver)  is  the  same 

'   with  five  mdshaeas  of  silver :  and  this  coincides  with  the  text  of  Sanc'ha 

and  Lio'hita  (XXXVII). 

XL. 
G6TAMA : — Five  m&shas  for  a  cow,  six  for  a  camel,  ten  for  a  horse  or 

a  female  buffido,  and  two  each  for  a  goat  and  a  sheep. 

Since  1^  toort}  horse  is  here  exhibited  in  the  masculine  gender,  the 
same  amercement  should  be  paid  for  male  buffaloes  and  the  rest  which  is 
directed  for  females ;  and  the  same  for  a  mare  and  for  a  horse.  But  cows 
and  female  bufiGdoes  are  instanced,  considering  the  excellence  of  the  female, 
which  affords  milk  for  consumption. 

*^  And  two  each  for  a  goat  and  a  dieep  ;**  the  meaning  is,  two  and  a 
half.  To  exhibit  the  ooincidenciB  of  this  text  of  06TA]f  a  (XL)  with  that  of 
CIttItaka  above  cited  (XXXIX),  some  explain  "a  quarter,"  the  fourth. 
part  of  the  fine  just  mentioned  for  a  buffalo  grazing  in  a  stranger's  field  ; 
that  is,  a  fourth  part  of  two  quarters  of  a  pana :  for  it  has  the  same  imperii 
with  the  text  to  be  quoted  froni  YAjityawaloya  (XLII).  Others  say,  it 
BUjpposes  particolar  mischief  happening  without  design.  This  mle  of 
GoTAHA  concerns  cattle  grazing  during  the  night. 

XLL 

Sanc'ha  and  Lic*HrrA : — For  the  young  of  every  sort  of  cattle,  a 

tnluiha;  for  a  female  bu£Gedo,  ten  ;  for  an  ass  and  a  camel,  sixteen  ; 

for  a  goat  and  a  sheep,  four. 
This  text  concurs  with  those  of  06tama  and  Cattatana,  in  directing 
a  fine  of  ten  m6»has  for  a  female  buffalo.  "  Sixteen  for  an  ass  and  a  camel," 
contradicts  GdrAHA,  '*  Four  for  a  goat  and  a  sheep,"  contradicts  both 
QdfTAMJL  and  CAttItana  :  and  ^^  a  mdsha  for  eakes^  or  the  young  of  cattle," 
contradictB  Cattatana. 

On  this  point,  some  hold  that  the  connexion  of  terms  is  remote  in  the 
phrase  **  six  for  a  camel ;  ten  for  a  horse  or  a  female  buffalo"  (XL)  :  in  thia 
manner ;  for  a  horse,  or  a  female  buffalo,  ten ;  for  a  camel,  ten  and  six,  or 
aizteen,  and  so  forth ;  and  the  meaning  of  ''four  for  a  goat  and  a  sheep"  is, 
two  for  a  goat,  and  two  for  a  sheep.  ''  A  mdsha  for  young  cattle"  is  here 
meant  of  a  mdsha  consisting  of  five  erishnalas.  It  should  not  be  objected, 
that  the  misha  of  five  erishnalas  is  inadmissible^  because  Miasru  has  defined 
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the  mdtha  of  silver  as  consisting  of  two  cfi$hnala$  only.  Since  Mxiru  has 
also  defined  the  term  ednhdpana  as  relating  to  copper  only,  there  could  not 
be  also  a  cdrshdpana  of  silver ;  it  may  therefore  be  said,  that  the  several 
terms  likewise  signify  those  several  weights  of  iron  or  other  metals.  Or,  "  a 
mdiha  for  young  cattle"  may  suppose  very  young  cattle;  and  the  text  of 
CIttatana  (XXXIX)  may  suppose  older  calves.  The  young  of  all  sorts 
of  cattle,  or  any  beasts  in  the  first  period  of  life,  are  intended. 

XLIL 
Yajntawalcta  : — Tfu  owner  of  a,  female  buffalo,  doing  damage  to 

grain,  shall  be  fined  eight  mdehas;  o/a  covir,  half  that  amercement; 

and  of  a  goat  or  sheep,  half  again  of  this  amercement : 
3.    For  catde  eating  and  lying  down  in  the  field,  the  fine  is  doable 

the  amercement  mentioned.     It  is  also  ihe  tame  if  they  trespass  on 

preserved  pastures ;  and  the  fine  for  an  ass  or  a  camel  is  the  same 

with  that  for  a  female  buffalo; 

A  female  buffido,  doing  mischief  in  a  stranger's  field,  shall  be  fined 
eight  mdthae  ;  a  cow  half  that,  or  four  mdihae  ;  goats  and  sheep  shall  be 
fined  two  tndshas.  As  buffaloes  and  the  rest  have  no  interest  in  wealth,  the 
person  who  owns  them  is  intended.  A  mdsha  here  signifies  the  twentieth 
part  of  a  paha  of  copper ;  for  NiiiSDA  records,  that  a  mdeha  is  considered  as 
the  twentieth  part  of  a|Mina,  and  the  text  concerns  a  treipaee  without  design. 

The  MUdeikmrd. 

Some  remark  it,  as  the  sense  of  the  Miidcthard,  that  the  fine  is 
regulated  hg  a  m4sha  oomUHng  rf  four  raetieds  of  copper.  But  that  is 
erroneous ;  for  the  author  of  the  Bhdthga  declares  Jlnee  to  he  regulated  hg 
the  mdiha  of  silver,  in  the  case  of  cattle  grazing  on  a  etranger^e  ground  : 
and  thus,  according  to  the  Mitdeihard^  the  fine  is  determined  og  a  misha,  or 
guantkg  qf  silver  weighing  five  racticde :  and  that  contradicts  the  opinion 
ahready  quoted  from  the  Reindeara  and  other  works.  Apprehending  iti 
inconsistency  with  the  texts  which  ordain  a  fine  of  five  mdihae  (XL),  the 
author  of  the  Mit&cshar&  adde :  the  text  concerns  a  trespass  without  design ; 
meaning  damage  done  to  gprain  without  design  on  the  part  of  the  keeper. 
But  if  the  damage  happen  with  his  previous  knowledge,  the  fine  is  that  which 
ie  directed  by  CattIyaka  and  the  rest.    Such  is  hb  opinion. 

Others  apply  the  two  texts  which  ordain  fines  of  eight  and  ten  mdihae^ 
according  to  the  particular  damage  done,  or  particular  age  of  the  beast. 

XLin. 
NAbeda: — Let  the  king  compel  the  owner  of  a  cow  which  has  done 
mUdiiefy  to  pay  a  fine  of  one  tn&sha  ;  and  of  a  female  buffalo,  two 
mdehae;  and  let  the  fine  for  goats,  sheep,  or  young  cattle,  be  half 
a  m&eha. 

This  supposes  corn  consumed,  but  so  that  the  root  remains  fit  for 
re-planting.     Such  is  the  interpretation  proposed  in  the  Mitdeehard. 

**  For  cattle  eating  and  lying  down"  (XLII  2) :  if  cattle,  after  eating^ 
grain  in  a  stranger's  fidd,  sleep  there  undisturbed,  the  fine  shall  be  double  ; 
if,  accompanied  with  their  young,  they  graze  and  lie  down,  it  shall  be 
quadruple  the  fine  that  hat  been  mentioned:  for  a  text  ordains — 
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Twice  as  much  is  directed  for  catde  abiding  there,  and  four  times  as 
much  for  cattle  accompanied  by  their  jonng. 
This  if  also  tiaied  in  the  MUaeihard. 

"It  is  the  same,  Ac."  (XLII  2) ;  even  for  mischief  done  in  a  preserved 
pasture,  the  fine  is  similar  to  that  which  is  ordained  in  the  case  of  mischief 
done  by  cattle  in  a  field.  The  Retndeara. 

"A.  preserved  pasture;"  a  preserved  space  of  ground,  abounding  in 
grass  and  wood.  If  mischief  be  there  done,  the  fine  is  equal  to  that  for 
trespasses  on  other  fields.  '<  If  thej  trespass ;"  if  buffaloes  and  the  rest  do 
mitehief.  The  Miidahard. 

The  Ratndeara  should  also  be  quoted  on  this  point.  The  fine  for  an 
ass  or  a  camel  is  the  same  with  that  paid  for  a  female  buffalo ;  in  whatever 
fine  the  owner  of  9k  female  buffalo  is  amerced  in  each  case,  in  such  a  fine  shall 
the  owner  o/*  an  ass  or  a  camel  be  amerced  in  the  same  case.  Such  is  the 
opinion  expressed  in  the  BiUdeehard. 

XLV. 

YiSHNU  :T-If  a  female  buffalo  do  injury  to  grain,  her  keeper  shall  be 

fined  mishae ;  or  t/a  horse,  a  camel,  or  va  9As  do  eOy  the  amercement 

istheecane;  if  a  cow  treepasej  half  <Aa<  ^n^ ;  if  a  goat  or  sheep  do 

jmachieff  half  that  again:  if  the  cattle  lie  down  after  grazing,  the 

amereemenJb  is  doubled. 

"  A  horse,  a  camel,  or  an  ass ;"  *  if  thetf  do  injury  to  grain,'  is  brought 

forward ^om  Ac  precedinjf  sentence*  The  Retndeara, 

Consequently  it  has  the  same  import  with  the  text  of  TAjkyawaIiOTa 

(XLII);  but  Visuu  (XLV;  disagrees  with  66iama  (XL),  and  with 

Savo'ea  and  Lio'hita  (XLI).     On  this  point  some  lawyers  observe,  that, 

in  particoUr  oouutries,  an  ass  and  a  camel  being  held  equal  to  a  female 

bo^o,  the  text  of  ViSHim  is  there  applicable;  in  some  places,  an  ass  and  a 

camel  consuming  more  'than  a  female  buffalo,  the  text  of  Sano'ha  and 

LicfHiXA  there  regulates  the  fine. 

XLVL 

Nabbda  : — Let  the  owner  <yr  the  keeper  of  cows  be  fined  a  quarter  of  a 
c&rsh&pana ;  and  the  proprietor  or  the  herdsman  q/"  female  buffaloes, 
twice  as  much;  another  fine  of  a  m&sha  is  ordained  for  a  goat  or  a 
sheep  trespassing  with  its  young. 

2.  For  cattle  eating  grain  until  they  be  satisfied,  the  fine  is  double ; 
but  for  cattle  abiding,  ii  is  quadruple :  and  the  punishment  of  theft 
is  ordained  by  the  wise,  for  those  who  graze  cattle  on  a  stranger's 
ground  in  tfieirown  sight. 

'^  A  quiffter ;"  the  fourth  part  of  a  edrshdpanay  or  ten  racticds  of  silver. 

**  Twice  as  much ;"  twenty  racticds  of  silver.     "  Another  fine  of  a  mdsha  ;*' 

nnce  the  fine  for  goats  and  sheep  is  in  every  instance  declared  half  that  for 

a  cow,  it  signifies  a  masha  containing  five  crishnalae. 
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Chandeswaba  ezplains  the  term  used  in  tJie  texty  satisfied  with  grain 
eaten ;  and  *'  abiding/'  passing  the  night  there  afber  grazing.  This 
supposes  cattle  pastured  unperceived  ;  but,  for  them  who  graze  cattle  openly 
on  a  stranger* »  ffraund,  the  punishment  of  a  thief  is  ordained.  "  Who  graze 
cattle  in  their  sight"  (XLVI  2) ;  who  pasture  them  by  force,  even  in  the 
presence  of  the  husbandman. 

In  the  OiitUdmeni  a  similar  exposition  is  delivered :  it  is  there  said,  that 
the  sense  of  the  first  hemistieh  (XLYI  2)  is  this ;  if  they  pass  such  a  length 
of  time  that  they  lie  down  after  eating  grain,  and  afterward,  hunger  return- 
ing, graze  there  again. 

We  cannot  discover  why  it  is  said  "  even  in  the  presence  of  the  husband- 
man ;"  for  every  difficulty  is  removed  by  saying,  "  in  the  sight  or  presence 
of  the  herdsman,  who  su£Eer8  the  cattle  to  consume  the  grain." 

XLVII. 

Kareda  : — But  if  a  cow,  straying  by  the  fault  of  the  herdsman,  damage 
a  field,  no  penalty  is  in  that  case  exacted  from  the  owner :  the 
herdsman  sufiers  the  punishment  of  that  offence. 

2.     But  he  {the  owner)  should  restrain  the  cows  from  fields  of  grain : 

if  they  graze  there  with  his  knowledge^  the  blame  falls  on  both  master 

and  herdsman ;  the  master  shall  be  compelled  to  pay  the  value  of  the 

grain  and  a  fine,  and  the  herdsman  shall  be  scourged. 

In  a  preceding  text  (XLVI  1)  a  rule  is  propounded  for  an  amercement 
of  a  quarter  of  a  cdrshdfana^  and  so  forth,  to  he  levied  on  cows  and  other 
cattle.  That  cannot  be  strictly  applicable,  because  cows  and  the  rest  have 
no  property ;  therefore  the  Sage  himself  announces  the  inference  (XLY II). 
"  Straying  ;*'  going  out  of  si£;ht.  If  cows  intrusted  to  a  herdsman  destroy 
grain  out  of  his  master's  sight,  by  the  fault  of  that  herdsman,  the  penally 
falls  on  him  alone :  in  a  similar  case,  if  their  owner  see  them  eating  the 
grain,  he  shoidd  drive  them  off;  but  if  he  restrain  them  not,  he  must  pay  the 
amercement,  and  make  good  the  value  of  the  grain  consumed :  for  such  is 
the  sense  attributed  to  ^  toord  penalty,  since  the  master  is  concerned.  To 
chastise  the  herdsman,  a  scourging  is  directed  :  that  also  is  a  penalty.  This 
should  be  understood :  and  Ghandsswaba  virtually  gives  the  same  interpre- 
tation. 

XLVIIL 

Yajnyawai^cya  :— As  much  grain  as  shall  be  destroyed,  so  much 
produce  shall  be  paid  to  the .  husbandmen ;  the  herdsman  shall  be 
scourged ;  but  the  owner  of  the  cattle  incurs  the  fine  already  declared. 
Grain  is  mentioned  to  denote  generally  the  produce  of  fields.    As  much, 
straw,  grain,  or  the  like,  as  is  destroyed  by  cows  or  other  cattle,  so  much 
produce  shall  the  owner  of  them  be  compelled  to  pay  to  the  owner  of  the 
field ;  according  to  the  valuation  determined  by  arbitrators,  in  this  form, 
*'  from  so  much  land  the  produce  is  so  much."     But  the  herdsman  shall  only 
be  beaten ;  he  shall  not  be  compelled  to  pay  for  the  produce :  the  scourging^ 
of  the  herdsman,  accompanied  by  the  pecuniary  fine  abovementioned,  must: 
be  applied  to  the  case  of  damage  done  to  gram  by  his  fault  (XLVII  1 ) . 
Again ;  the  owner  of  the  cattle  incurs  the  fine  already  declared,  if  grain  be 
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injured  by  his  own  faolt ;  he  tt  not  Udbls  to  a  sconrging.  Bat,  in  every 
ease,  the  produce  most  be  made  good  by  the  owner  of  the  cattle  alone ;  for 
he  partidpatefl  in  the  produce  of  the  field,  by  means  of  milk  obtained  from 
fesude  buffidoes  and  the  like,  fed  on  grass,  the  produce  of  that  field.  The 
produce,  remaining  above  the  ^[uanUiy  consumed  by  the  cows  and  the  like, 
should  be  taken  by  the  owner  of  the  cattle ;  for  he  has  absolutely  bought  it 
bj  payment  of  the  price  adjudged  by  arbitrators.  VuiTTiidttwABA. 

Consequently,  in  those  cases  also  where  the  herdsman  shall  be  amerced, 
the  value  of  the  grain  constuned  shall  be  paid  by  the  owner  of  the  cattle  to 
the  proprietor  of  the  field.  Such  is  bis  meaning.  But  that  is  not  the 
opinion  of  Chandxswara  ;  for,  in  a  gloss  on  the  following  text  of  Nauba 
(XLIX),  he  says,  "  if  the  corn  be  destroyed,  together  with  its  root,  both 
the  wmeter  and  herdinum  being  in  fault,  the  master  must  pay  grain  to  the 
amount  of  the  damage,  and  a  fine." 

XLIX. 

Nabeda  ; — But  if  the  com  be  destroyed,  together  with  its  root,  let  the 

owner  of  the  land  receive  the  quantity  o/grain,  which  would  have  been 

produced  from  that  field ;  let  the  herdsman  be  dismissed  with  blows ; 

and  let  the  amercement  fall  on  hie  master. 

In  the  first  part  of  the  text  of  TAjiitawalota  (XLYIII)  it  is  directed, 
that  the  grain  shall  be  received  by  the  husbandman ;  but  the  person  from 
whom  it  shall  be  received  is  not  mentioned.  Therefore,  since  the  king  must 
receive  the  amercement,  it  may  thence  be  argued,  from  suggestions  of  common 
sense,  that,  in  the  case  where  the  herdsman  suffers  the  punishment,  or 
imeure  the  penalty  (XLYII  1),  both  the  husbandman  and  the  kmg  receive 
a  penalty. 

In  the  preceding  texts  fines  are  declared  against  female  buffaloes  and 
other  cattle ;  and  that  is  incongruous,  since  they  have  no  wealth :  hence  it 
18  said,  the  herdsman  shall  be  scourged  (XLYIII).  But  (it  ii  added)  the 
owner  of  the  cattle  incurs  the  fine ;  this,,  however,  supposes  the  case  of  a 
fault  on  the  part  of  the  owner  of  cattle.  GHAimiswARA's  opinion  must  be 
so  understood.  Consequently  it  should  be  held,  on  his  construction  of  the 
law^  that  a  penalty  must  also  be  paid  to  the  owner  of  the  field,  by  the  same 
person,  and  in  the  same  case,  in  which  a  fine  is  paid  by  that  person  to  the 
king- 

^  With  blows"  (XLIX)  ;  with  hurt  proportioned  to  the  offence.  Com 
is  oonsidered  as  destroyed,  together  with  its  root,  when  the  mischief  is  such 
that  it  cannot  be  re-planted.  CHAimiswABA. 

Is  not  this  text  superfluous;  since  the  same  sense  is  deduced  fron^  a 
former  one,  ^  the  master  shall  be  compelled  to  pay  the  value  of  the  grain 
and  a  fine"  (XLYII  2)P  This  text  is  a  reply  to  the  question,  to  whom 
shall  the  value  of  the  grain  be  paid  P  and  thus,  if  the  corn  can  be  re-planted, 
and  the  crop  be  so  obtained  in  consequence  of  a  pecuniary  payment /or  the 
dmrge  ofre-planHng  the  com,  an  equivalent  shall  not  be  again  paid  for  the 
pUmis  eaten.- 


ViBHNU : — ^And,  in  every  case,  the  offender  shall  be  compelled  to  pay  the 
valae  of  the  giain  destroyed. 
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"  Shall  be  compelled  to  pay"  must  be  supplied  in  the  text.  ''  In  eyery 
case ;"  whether  the  cattle  be  attended  or  unattended.  The  copuiative  "  and" 
connects  the  subject  with  the  fine  payable  to  the  king.  The  Retndeara. 

LL 
Nareda: — But,  to  that  m^  who  demands  compmeation  far  grain 
consumed  by  cows,  the  value  of  it  must  bo  paid,  as  determined  by 
arbitrators :  wherever  destroyed, 
2.     Qrass  must  be  made  good  to  its  owner,  and  grain  to  the  husbandman. 
A  fine  indeed  is  also  ordained,  if  com  be  trodden  down  by  cows. 
^'  The  gri^in  consumed  ;'*  in  proportion  to  the  grain  consumed,  muH  pay^ 
meni  be  made.    "  Grass ;"  common  herbage  :  and  this  payment  for  herbage 
occurs  in  the  case  of  a  reserved  pasture.  The  Betndeara. 

"  Grass  f  blades  of  com.  "  The  owner;"  the  proprietor  of  the  cattle. 
The  blades  of  corn  or  the  grain  must  be  made  good  by  him  to  the  husband- 
man.    Such  %8  the  sense  of  the  texts. 

The  eampensaiion  may  be  taken  eonnetently  with  mwnietpal^  but  not  with 
moral,  law,  for  it  is  a  cause  ot  sinking  to  a  region  of  torment.  It  should  not 
be  taken  6y  a  riahteoue  man,  for  that  ie  discouraged  by  the  text  of  UIakas 
above  cited  (XXXI).  The  Chintdmeni. 

The  meaning  of  ihat  yloss  of  the  Chintdmeni  is,  that  Nabeda  intimates 
a  right  of  taking  compensation,  by  this  expression  *'  that  man  who  demands 
it**  **  A»  determined  by  arbitrators:"  adjudged  by  arbitrators  in  this 
form, ''  so  much  grain  wotdd  have  been  produced  in  this  field." 

The  apparent  contrariety  of  texts  propounding  inconsistent  fines  for  the 
very  same  offence,  must  be  reconciled  by  regulating  the  fine  according  to 
the  trespass  committed  by  day  or  night,  with  or  without  design. 

The  Betnaeara. 

Thus  the  apparent  inconsistency  qf  the  texts  of  G6ta](a,  Yajnta- 
WALOYA  and  the  rest,  should  be  reconciled,  as  proposed  in  the  Miideshard 
and  other  works.    Such  also  is  the  opinion  intimated  in  the  Betndeara. 


Sect.  III. — On  Trespasses  not  finable. 

On  the  subject  of  herdsmen, 

UL 
N^RBDA  iyrdains ;— If  he  be  seized  by  the  king  or  by  a  crocodile,  struck 
by  thunder  and  lightning,  bitten  by  a  serpent,  hurt  by  a  Ml  from  a 
tree, 
2.    Smitten  by  a  tiger  or  the  like,  or  attacked  by  disease,  there  is  no 
offence  on  the  part  of  the  herdsman ;  nor  is  any  blame  ipiputable  to 
the  owner  of  the  cattle. 
If  the  herdsman  be  seized  by  the  king  for  the  purpose  of  employing 
him  in  the  performance  of  work,  or  if  he  be  seized  by  an  alligator ;  under 
such  circumstances,  should  grain  be  eaten  by  the  cattle  committed  to  bis 
charge,  no  blame  is  imputable  to  him.    If  he  be  struck  "  by  thunder  and 
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ligktiLing ;"  a  dutinction  must  be  supposed  between  these,  from  some 
d^rence  io  the  mode  in  which  he  i$  itruek.  Sometimes  •  man  survives, 
though  struck  by  thunder  and  lightuing :  therefore  no  blame  is  imputable 
to  a  herdsman  affected  by  such  an  accident.  ^*  Nor  to  the  owuer  of  the 
cattle :"  if  the  herdsman  die  in  consequence  of  such  an  accident,  no  blame  id 
imputable  to  the  ovener  of  the  cattle^  provided  he  was  ignorant  i^the  ire^pan. 

Lm. 

.  Yajntawalcya  : — ^A  bull,  consecrated  cattle,  a  cow  which  has  lately 
calved,  a  stray,  and  other  beasts  which  are  not  attended  by  a  keeper, 
shonld  be  set  free,  for  they  are  impelled  by  God  and  the  king. 

''  A  bull"  kept  for  impregnation.  ''  Consecrated  caiUe,'*  dismissed  in 
honour  of  the  deity,  according  to  the  form  for  consecrating  bulls.  '*  A  oow 
which  has  lately  calved;*'  within  ten  days  after  her  calving.  ''  A  stray;" 
wandering  from  its  own  herd,  and  coming  from  another  country.  These 
"should  be  set  free ;"  even  though  they  consume  a  stranger's  grain,  no  fine 
shall  be  tested.  Cattle  also,  "  which  are  not  attended  by  a  keeper,  are 
impelled  by  Gon  and  the  king;"  the^  are  m'ged  by  €k)D  and  the  king; 
therefore,  if  they  destroy  grain^no  fine  shall  be  levied.  Under  the  term 
^  other  beasts,"  elephants,  horses,  and  the  like  are  comprehended ;  and  they 
are  mentioned  by  USabfas.  The  Mitdcshara, 

In  the  Beindeara  also,  the  same  expontion  ii  gioen.  Since  a  fine 
cannot  be  imposed  for  ocmseorated  cal^^le,  which  have  no  human  owoer,  the 
mention  of  them  mutt  he  intended  for  the  purpose  of  illustration.  As 
consecrated  cattle  occasion  no  amercement,  so  buUs  ai^  the  rest  oeoaeion 
mme.    This  also  ie  naUeed  in  the  Mitdethard. 

A  boll  cannot  be  restrained.  Consecrated  cattle  are  beasts  dismissed 
in  honour  of  the  deity.  As  land  dedicated  to  the  deity,  and  the  vessels  ap- 
propriated to  worship,  are  held  and  kept  by  the  instituted  worshipper  of  the 
deatj ;  so,  if  some  person  feed,  with  grass  or  the  like,  cattle  consecrated  by 
any  man,  it  might  be  questioned  whether  he  should  be  liable  to  a  fine ;  and 
sinee  it  might  be  questioned,  in  the  case  of  a  bull  dismissed,  whether  the 
dismisser  be  liaUe  to  a  fine,  beeanse  he  is  the  remote  cause  of  the  trespass, 
ihenfare  it  is  declared  that  no  fine  uhall  he  imposed:  or  it  is  so  declared,  on 
the  doubt  whether  the  keeper  might  be  fined  for  mischief  done  by  conse- 
erated  cattle  attended  by  a  keeper.  It  might  be  questioned,  whether  a  fine 
shonld  be  levied  for  the  trespaes  of  a  stray,  when  the  owner  is  ascertamed  by 
long  watching  the  beast :  and  it  is  declared,  that  no  fine  shall  be  exacted 
for  the  transgression  of  those  herdsmen  who  abscond  through  fear  of  God  or 
the  kii^ ;  nor  from  owners  of  unattended  cattle,  provided  the  cattle  be 
fortnitously  unguarded ;  nor  for  cattle  terrified  by  the  fall  of  thunder  or  the 
lik».    Thus  others  expound  the  law. 

''Strays,"  coming  from  another  village,  or  wandering  from  the  herd, 
and  which  are  not  attended  by  a  keeper.  8uch  is  the  sense  of  the  text. 
The  meaning  is,  that  there  is  no  offence,  if  cattle,  running  away  on  seeing 
an  army,  or  on  hearing  somejrightful  noise  or  the  like,  graze  in  a  stranger's 
field.  The  Chmtdmeni. 

But  the  sense  is  thus  stated  in  the  Jtetndeara;  cattle  which  have 
atiajed  tn  ^oonsequenoe  of  rain  or  the  like,  through  the  act  of  €h)D,  or 
through  seme  act  of  the  king's  officers,  without  any  fault  on  the  part  of  the 
herdsman,  should  be  set  free. 


Digitized  by  VjOOQIC 


104  OWXBKS  OF  CATTLK  AND  THJEIB  HKHDSMEK.      [BOOK  lU.  CU.  Jr. 

But  "  or"  is  supplied  in  the  Fdrydia  ;  "  or  those  which  are  not  attended 
by  a  keeper."  In  fact,  it  should  be  assumed  both  ways ;  for  they  are  boih 
equally  pertinent. 

LIV. 
Menu  :— For  dama^  done  by  a  cow  before  ten  days  have  passed  since 
her  calving,  by  Mills  kept  for  impregnation^  and  by  cattle  consecrated 
to  the  deiiy,  whether  attended  or  unattended,  Mbnu  has  ordained 
no  fine. 

A  cow  within  ten  days  after  her  calving,  bulls  dismissed  with  marks  of 
the  trident  and  discus,*  cattle  dedicated  to  the  deity,  whether  attended  or 
unattended,  Mbku  has  declared  not  finable  when  found  grazing  in  com. 
Since  even  consecrated  bulls  are  kept  by  herdsmen  among  cows  for  the  sake 
of  impregnating  them,  it  is  possible  that  they  may  be  attended  by  a  keeper. 

Cull6oabhatta. 

'^  Bulls"  kept  for  impregfaation.  The  ChitUdmeni. 

<'  Before  ten  days  have  passed  since  her  calving ;"  the  meaning  is,  if 
ten  days  have  not  elapsed  since  her  calving. 

LV. 

Nabbda  : — ^A  cow  within  ten  days  after  her  calvibg,  a  bull,  horses  and 
elephants,  should  be  diligently  kept  off;  their 'owner  is  not  blameable 
for  their  trespasses/ 

**  Horses  and  elephants,"  appropriated  to  the  protection  of  the  subject. 

The  Betndeara. 
LVL 
UsANAS : — For  elephants  and  horses  no  fine  t^  allowed^  since  they  are 
considered  as  defences  of  the  subject ;  nor  for  cattle  blind  of  one  eye 
or  lame,  nor  for  bulls  marked  toiih  the  token  of  consecration  ; 

2.  Nor  for  a  stray,  nor  for  a  cow  which  lately  calved,  nor  for  one 
which  desires  the  male ;  nor  for  cows,  during  jubilees,  nor  at  the 
season  of  obsequies. 

"  Lame;"  cripple.  By  the  terms  "  blinc^  of  one  eye  or  lame,"  is  here 
denoted  cattle  very  much  disabled.  ^'  Bulls  marked ;"  distinraished  by  the 
mark  of  a  trident  and  the  like.  "Perverse"  (for  GHAi!n)B9WABA  read^ 
ehhichknni,  instead  of  abhis^rini  eoneupiseent ;)  one  which  bears  excessive 
beating  without  obeying  its  driver.  The  Retndeara. 

*  The  figure  of  a  trident  is  stamped  with  a  hot  iron  on  the  right  shonlder^  and  a  circle 
AT  discus  on  the  left  ham  of  the  steer  which  is  dismissed  with  four  heifers  at  ohaeqaiea  and 
other  occasions  of  monming:  the  same  marks  are  made  with  sanders  wood,  instead  of  bein^ 
stamped  with  a  hot  iron,  on  a  steer  dismissed  at  a  marriage  or  other  occasion  of  rejoicing* 
The  trident  betokens  the  consecration  of  the  boll  to  Budba:  it  is  not  so  obvions  what  is 
intended^by  the  discns,  wliich  is  the  weapon  of  Vishnu  ;  for  it  does  not  appear  that  the  bull  Is 
consecrated  to  this  deity.  X. 
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In  the  PMfoia  it  it  read  tAhitdrim^  u^d  ezplained ''  One  whiok  desires 
tiM*bull."  ^Horses,"  belongiag  to  tlis  king ;  (or  they  are  a  defenoe  to  the 
subject.  As  for  what  is  deelored  by  06tima,  ''  ten  for  a  horse  or  a  ftmale 
buffido'^  (IL),  that  eonoenis  horses  belonging  to  traders  and  tiie  like  : 
conseqnentiy  there  is  no  inoousisteney. 

In  the  OhUUamem  the  reading  is,  tyeMteUrte) ;  it  signifies  one  which 
is  mneh  disposed  to  ran  mmmjfrom  tie  keeper.  The  words  "  blind  of  one 
eye  or  lame/'  are  iters  ezpouncM  as  in  the  Beimieara. 

**'Sor  for  cows  ;'*  consequently,  should  some  inconsiderable  mischief  be 
done  by  oattle  belonging  to  owners  wholly  occupied  in  the  celebration  of  a 
feetiral  or  the  like,  no  fine  ikM  h$  €MMed.  Thne  other  l&wnerB  explain 
ike  text, 

LVIL 

Sanc'ha  and  Lic'hita  : — Small  oattle,  and  animals  of  general  use,  may 
not  be  driven  away ;  the  aumen  of  nudes,  el^hanta,  and  horses,  are 
exempt  from  fines;  endi  beaets  aare  nngovemaUe,  and  should  be 
gmtlj  drivM  awaj« 

"  A  mule,**  bom  of  a  mare  by  an  ass.  **  Ungovernable  ;*'  beasts  which 
cannot  readily  be  driven  away.  The  Reindeara' 

"  Small  cattle  ;"   calves,  or  young  cattle,  may  not  be  driven  away. 

''  Animtls  of  general  use,"  such  as  cats  and  the  like,  occasion  no 
amercement,  even  though  they  do  mischief:  those  eiiieio2f  which  are  of 
general  use,  or  which  suit  the  purposes  of  all,  should  be  maintained  by  all. 
**  Mules,  elephants,  and  horses/'  appropriated  to  the  protection  of  the  subject. 
Thus  others  expotmd  ike  law. 

But  in  the  Ckinidmemi  the  reading  is,  **  small  cattle,  and  ungovernable 
mules,  el^hants,  and  horses."    **  Ungovernable"  is  explained  unmanageable. 

The  reading  of  the  PraedSa  and  Fdrifdta  is  abodkya  (explained  *^  not  to 
be  smitten,")  instead  of  a^taiya^  ungovernable. 

Lvra. 

ClTTiYAKA : — Keatde  of  the  lowest,  highest,  or  middle  sorts  be  beaten, 
should  their  owner  sue  the  offender ,  let  the  king  adjudge  a  fine. 

2.  But  YnlHAePATi  permits  the  seizure  and  ehastisement  of  beasts 
which  trespass  in  fields,  flower  gardens,  reserved  pastures,  houses, 
or  stalls  fi>r  cattle. 

^  Stalls,  or  paddoeke ;"  places  abounding  in  grass.  ^'  Seizure  /'  binding 
or  tying.  Chahdbswaba. 

There  is  no  offence  in  beating  or  tying  cattle  which  trespass  in  a  house 
or  the  like.  YioHxePATi  Misba. 

But  the  reading  approved  by  him  is  patu  rdjUku,  among  strings  of 
cattle,  instead  otpaeu  MUku,  in  stalls  for  cattle:  and  preserved  pastures 
signify  places  abounding  in  grass. 
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In  the  first  text  (LVIII 1),  "against  the  striker^*  must  be  supplied 
after  the  words  "  adjudge  a  fine :"  and  the  second  text  is  recited  by  Misea, 
with  these  words  premised,  "  the  Sage  declares  an  exception  to  that  rule.*' 
Thus,  if  he  strike  cattle  without  a  fault,  the  striker  shall  be  amerced ;  but 
not  if  the  cattle  trespass  in  a  field  or  the  like.     Such  is  his  opinion. 

But  others  hold,  that  striking  without  provocation  should  be  considered 
under  the  title  of  Assault  and  Violence  ;  under  the  present  head,  it  is  per- 
mitted to  strike  cattle  if  they  transgress :  in  that  case,  their  owners,  prose- 
cuting the  striker,  shall  be  amerced.  The  Sage  propounds  the  transgressions 
in  the  second  verse  (LVIII  2). 

In  the  Metndearaf  "  flower-gardens  and  reserved  pastures,"  are  explained 
lands  cultivated  by  a  man  himself  for  gardens  or  the  like.  Or  '^  flower- 
gardens"  may  signify  gardens  in  general;  and  "  reserved"  spots,  fields  of 
pot-herbs  or  the  like  adjoining  to  the  habitation. 

LIX. 

Menu  :  —Tliese  rules  let  a  just  prince  observe  in  all  cases  of  transgression 

by  masters,  their  catde,  and  their  herdsmen. 

Let  a  king,  excelling  in  justice,  observe  these  rules  above  declared,  in 
cases  of  transgression  by  masters  and  herdsmen  not  guarding  their  cattle, 
and  in  cases  of  damage  done  to  grain  by  cattle. 


Digitized  by  VjOOQ iC 


SKCT.    I.]  NXCKSSITT  OF  GUABDIKO  WOMEN.  107 


BOOK  IV. 

ON  THE 

DUTIES  OF  MAN  AND  WIFE. 


CHAP.    I. 

ON  THB 

DUTIES  OF  A  HUSBAND. 


Sect.  I. — On  the  Necessity  of  guarding  Women. 

Is  it  Dot  impossible  that  there  should. be  such  a  title  of  judioial  procedure 
as  the  Duties  of  Man  and  Wife,  since  litigation  is  forbidden,  id  a  contro- 
yersy  between  man  and  wife,  by  a  text  of  civil  law  quoted  in  the  Mitdathard 
(Book  III,  Chapter  I,  ▼.  X)  r  Of  this  question  Ohahdbswasa  gives  a 
solution :  *  Although  a  suit  in  the  king's  court,  conducted  by  the  wife  and 
husband  as  plaintiff  and  defendant,  be  forbidden,  yet  the  king  may  be 
privately  informed  by  either  of  them ;  and  if  they  deviate  from  that  conduct 
which  is  enjoined  to  them  in  regard  to  each  other,  they  must  be  confined  to 
their  own  sole  duty,  by  means  of  punishment  and  the  like  denounced  by  the 
king ;  else,  (if  they  persikt  in  mieeondueti)  they  shall  be  chastised ;'  to 
intimate  this,  the  duties  of  man  and  wife  are  propounded  under  a  title  of 
forensic  practice. 

But  the  author  of  the  Mitdethard  argues,  from  the  law  which  permita 
the  huMband  to  appropriate  the  wealth  of  hie  wife  in  certain  caeee  (Book  I,  v. 
OCXCI),  that,  should  he  dissipate  the  wealth  of  his  wife  in  other  oircum* 
aUmces  than  the  preeeure  of  famine  and  the  like,  and  refuse  to  repay  it  on 
demand,  though  he  actually  possess  wealth,  a  scit  between  a  married  couple 
IB  in  that  case  admissible.  But  the  litigation  of  teachers,  husbands,  and  tha 
rest,  is  not  laudable,  either  in  a  moral  or  a  civil  view ;  therefore  pupils,  wives 
and  the  rest,  should,  in  the  first  instance,  be  discouraged  by  the  king  or  the 
ooart:  such  is  the  implied  sense  of  the  verse  (Book  III,  Chapter  I,  v.  X). 
Bat,  in  very  important  cases,  even  the  suits  of  pupils  and  the  rest  may  be 
entertained  in  the  form  mentioned. 

But  others  hold,  that  this  verse  (Book  III,  Chapter  I,  v.  X)  only 
preTents  the  recourse  of  husbands  and  the  rest  to  the  king's  court ;  for  it  is 
declared  (Book  III,  Chapter  I,  v.  XI),  that  wives  and  the  rest,  committing 
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faults,  may  be  corrected  by  their  hoibands  and  so  forth  :  but  if  husbands 
and  the  rest  transgress,  there  is  no  redress  without  application  to  the  king. 
In  this  text  (Book  III,  Chapter  I,  v.  X)  the  meaning  is,  "mutual  litigii- 
tion;"  and  thus  the  independence  of  wives  is  incidentally  forbidden,  to 
establish  that  law  concerning  man  and  wife,  and  to  denounce  punishment 
for  a  woman  asserting  independence. 

L 

VrIhaspati  : — This  law  concerning  adultery  has  been  declared ;  next 

hear  the  whole  rule  of  conduct  for  man  and  wife,  as  propounded  by 

me. 

"  Adultery  ;"  corrupting  the  wife  of  another.  *'  The  whole  rule,  Ac. :" 
hear  the  collection  of  rules/or  the  mode  of  conduct  and  behaviour  of  man 
and  wife  towards  each  other. 

n. 

Mbnu  : — I  now  will  propound  the  immemorial  duties  of  man  and 
woman,  who  must-both  remain  firm  in  the  legal  path,  whether  united 
or  separated. 

I  wUl  declare  the  prescriptive  duties  of  man  and  woman,  persevering, 
whether  united  or  separated,  in  the  path  of  duty  enjoined  ^  the  law  ; 
namely,  the  mutual  fidelity  of  man  and  wife.  If  the  mutual  duty  of 
husband  and  wife  b«  tiolated  by  one  forsaking  the  other,  the  tran^ressor 
shall  be  confined  to  his  duty  even  by  penalties  imposed  by  the  king ;  there- 
fore it  is  mentioned  among  wi^eoU  <>/* judicial  procedure.     CinjiroAiiHAiTA. 

''  Immemorial  ;**  the  term  is  explained,  in  the  Rttmemra,  iadispensabla. 
*^  United,"  by  dwelling  in  the  same  house  or  vhe  lake :  <*  separated,"  by 
residing- abroad  and  so  Ibrtb.  Bat  TIjvtawalota  does  not  mention  the 
duties  of  man  and  wife  among  fbrensio  matters. 

Msmr  declares  the  duties  of  man  and  woman. 

III. 

MiSHU : — Day  and  night  must  women  be  held  by  their  protectors  in  a 
state  of  dependence ;  even  in  lawf^  and  innoeent  recreations,  being 
too  much  addicted  to  them,  they  must  be  kept  by  their  froteetare^ 
under  their  own  dominion. 

Women  must  be  ever  held  in  subjeotioa  by  their  husbands  or  protec* 
tors ;  even  in  respect  of  unforbidden  reereotions^  such  as  matters  of  beavty 
and  taste,  (being  too  imwi  addicted  to  them,)  they  must  be  leduced  under 
their  jTTOMtors' own  dominion.  CjujAcambmsta^ 

Consequently  they  should  not  even  view  paintings,  eat  mixed  food,  or 
wear  jewels  or  the  like,  without  the  permission  of  tlMir  husbands  or  other 
proteetors.*  If  they  were  in  a  st-ate  of  independence,  what  harm  would 
ensue  P    Nabbda  declares  the  eoneeguenee. 

*  Hu  iiiferMi€6>  dttmk  by  tbs  oompiler,  obUgM  me  tb  alter  the  versiea  of  tide  text. 
Tlie|MMMi8ellseli;andtheglouof  OcjixtfcABHArrA,  wculd  bete  the  eoostmction  whidi  Sir 
W.  Jotf  M  had  pot  en  it.    (Chapter  IX,  ▼.  3.) 
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IV. 

Narxda  : — Through  independenoe^  even  women  bom  of  noble  families 

would  swenre  from  their  duty ;  hence  the  lord  of  created  beings  has 

established  itieir  perpetual  dependence. 

^  NMe  families ;  honourable  fiuniliss.  The  JReindemra. 

*'  They  would  swerre  from  their  duty ;"  liieratty,  they  are  utterly  lost ; 

they  sre  g^lty  of  disloyalty  and  other  offences ;  thus,  because  they  know 

not  what  is  legal  and  illegal  for  those  who  live  exactly  according  to  sacred 

ordinances,  (since  they  are  not  qualified  to  study  sacred  literature ;)  and 

because  they  cannot  be  instructed,  (since  they  are  not  in  a  state  of  suUec- 

tion  to  their  husbands,  while  they  assert  their  own  independence ;)  they 

would  violate   the  duties  of  their  class  and    the  like  for  the  temporal 

gratification  of  enjoying  the  ioeieff  o/*  strangers,  and  be  perpetually  occupied 

in  yiewmg  paintings  and  the  like.    Again  ;  if  they  dispute  the  authority  of 

their  protectors,  and  covet  independence,  they  snail  be  compelled  by  the 

kmg,  when  informed  of  their,  misconduct,  to  abide  by  their  duty. 

Mjnru  specifies  those  who  are  meant  by  the  term  ''protectors/'  or 
husbands  and  the  rest. 

V. 

Uknu: — Their  fidliers  protect  them  in  childhood;  their  husbands 

protect  ihem  in  youth ;  their  sons  protect  them  in  age ;  a  woman  is 

never  fit  for  independence. 

Let  her  father  guard  a  woman,  before  her  nuptials  ;  afterwards  let  her 
husband  guard  her ;  and,  on  failure  of  him,  let  her  son  protect  her :  there- 
fore a  woman  shares  not  independence  at  any  period  whatsoever.  *'  Their 
husbands  protect  them  in  youth ;"  this  is  indefinite,  for  sons  and  others  also 
protect  jfotmy  widows  remaining  with  their  children*  CullAgabhaita. 

VL 

YiJNTAWALCTA,  in  the  first  chapter  of  his  code : — Let  her  father  guard 

a  maiden ;  let  her  husband  guard  a  married  woman ;  but  let  her  son 

guard  her  in  age :  or,  on  iailnre  of  these,  let  their  kinsman  protect 

her.    Li  no  instance  is  the  independence  of  a  woman  €dhwed. 

**  Manied ;"  wedded.     ""  Their  kinsman  ;*'  relations  of  the  sons. 

The  CkintAneni  and  Jletndeara. 

Before  her  hand  be  taken  in  marriage^  let  her  father  preserve  her  from 
improper  conduct ;  after  that,  let  her  husband  guard  her ;  and  afber  his  death, 
Met  her  sens  guard  her  in  old  age :  on  failure  of  ^ose  who  have  been  men- 
tioned, the  kinsmen  protect  her;  of  if  there  be  none,  the  king  (VII): 
therefore,  ^*  in  no  instance  is  the  independence  of  women  allowed.*' 

ViJKTiifiSwABA  and  ^B6hkTisi. 

VIL 
Uneeriain  :*'^^uif  on  £sdlnre  oS  kindred  on  both  sides,  the  king  is  the 
niler  and  i»rotector  of  a  woman. 

*  The  fragmrat  Ttries  little  from  t  tctm  snbseqnentlr  cited  (XHl  3).  T. 
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VIII. 
Harita  r—By  violating  their  obligation  o/*  fidelity  to  one  only  husband^ 
and  by  receiving  the  embraces  of  a  stranger,  vicious  women  confound 
families  ;/or,  a  son  begotten  by  an  adulterer  while  the  husband  is 
alive  is  a  cunda^  or,  after  his  death,  a  gelaca :  therefore  let  the 
husband  guard  his  wife  from  the  assaults  of  lust.  If  she  be  lost 
through  vicej  the  lionour  of  the  family  is  forfeited ;  if  that  be  lost,  the 
pure  succession  of  progeny  is  lost :  through  that  loss,  the  sacraments 
of  deities  and  of  manes  are  destroyed;  those  sacraments  being 
destroyed,  duty  fails ;  duty  failing,  the  husband's  soul  is  lost ;  and 
his  soul  being  lost,  every  thing  is  lost. 

"  Their  obligation  of  fidelity  to  one  only  husband  ;"  the  rule  or  religi- 
ous obligation  oi  fidelity  to  one  only  husband.  "  By  violating  that  ;**  by 
failing  therein,  they  confound  "families"  or  houses.  ** Progeny;"  sons, 
grandsons,  and  other  offspring.  The  Aetnaeara, 

By  receiving  the  embraces  of  a  stranger,  women  becoming  vicious, 
confound  and  mingle  families  and  races  ;  for  th^y  introduce  the  offspring  of 
one  man  into  the  ^mily  of  another.  *'  If  the  wife  be  lost,"  (if  she  be  guilty 
of  violating  her  duty,)  the  past  generations,  father,  grandfather  and  so  forth, 
are  defiled ;  and  thence  future  successive  generations  of  sons  and  so  forth  are 
defiled.  By  this  defilement  of  progeny,  rites  in  honour  of  deities  and  other 
religious  ceremonies,  are  polluted  :  hence  duty  is  not  fulfilled  ;  and  the  soul, 
therefore,  uinks  to  a  region  of  torment.  Or  else,  through  failure  of  progeny, 
the  merit  of  rites  performed  by  a  son  is  not  obtained,  since  the  man  himself 
has  no  male  issue :  and  hence,  the  purpose  of  human  life  is  unattained  by 
him  ;  for  all  the  purposes  of  human  life  (wealth,  virtue,  love  oj  Gon,  and 
final  beatitude)  depend  for  their  accomplishment  on  the  merit  of  duty 
observed.    Thus  others  explain  the  text. 

IX. 

Menu  : — Women  must,  above  all,  be  restrained  from  the  smallest 
illicit  gratification ;  for,  not  being  thus  restrained,  they  bring  sorrow 
on  both  families : 

2.  Let  husbands  consider  this  as  the  supreme  law,  ordained  for  all 
classes ;  and  let  them,  how  weak  soever,  diligently  keep  their  wives 
under  lawful  restrictions : 

3.  For  he  who  preserves  his  wife  from  mcCj  preserves  his  offspring 
from  suspicion  of  bastardy^  his  ancient  usages /rom  neglect^  his  family 
from  disgrace^  himself /rom  anguish j  and  his  duty /rom  violation. 

Women  should,  especially,  be  restrained  from  the  smallest  illicit  grati- 
fications, which  produce  any  evil  consequences :  much  more  should  they  be 
restrained  from  the  greatest ;  for,  by  neglect  of  restraint,  both  the  families 
of  their  husbands  and  fathers  experience  sorrow.  CuLLdCABHATTA. 

The  sorrow,  brought  on  both  families,  has  been  described  by  HIbita. 
(VIII)  ;  shame  and  disgrace  are  also  brought  on  them. 
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Therefore  let  hatbands  known  this  rde  for  gtuirding  wivefl,  in  the 
mode  described  by  a  subsequent  verse,  to  be  the  first  of  all  duties  inoambent 
on  men  of  all  classes,  as  well  Brdhmanoi  as  others  :  and  let  even  the  blind 
and  the  lame  be  diligent  in  restraining  their  wives.  CxnxdcABHATTA. 

"How  weak  soever :"  by  this  it  is  intimated,  that  it  is  aUo  necessary 
for  those  who  are  strong.  "  Husbands/*  or  protectors,  being  expressed  in 
the  plural  number,  comprehend  fathers  and  other  protectors  abovemen- 
tioned  (V). 

Thus,  because  he  who  guards  his  wife,  preserves  his  offspring,  since 
unmixed  and  undefiled  progeny  is  obtained  ;  and^since  he  preserves  approved 
ancient  usages,  the  honour  of  his  father,  grandfather,  and  the  rest  of  his 
ancestry,  himself,  as  the  parent  of  pure  offspring,  and  his  duty  by  means  of 
obsequies  performed  for  him  by  such  offspring ;  (for  all  these  are  effected 
through  the  purity  of  his  wife  :)'  therefore  let  him  be  diligent  in  guarding 
her.     This  may  be  supplied,  from  what  had  preceded.        Cull^cabhatta. 

Thus,  the  very  same  is  said  by  Msmr,  which  has  been  delivered 
by  Habita. 

After  mentioning  mixed  classes,  PAirr'HiKABi  thus  proceeds : 

X. 

PAi>r'HfNASi : — ^Therefore  guard  wives/lest  mixed  classes  should  spring 
firom  them. 
Vigilantly  careful  lest  mixed  classes  should  spring  from  their  wives,  let 
husbands  therefore  guard  them. 

XL 

Smritij*  quoted  in  the  Betndcara : — Cautious  men !  gaurd  your  ofispring, 

and  do  not  suffer  the  seed  of  a  stranger  to  be  sown  in  your  field : 

men  gjoard,  from  the  embraces  of  another,  a  wife  ti>hom  they  hate 

married  while  a  virgin. 

This  obviates  eueh  a  reflection  as  the  following :  *'  they  will  guard 
themselves ;  why  should  I  he  diligently  watd^  /** 

xn. 

VBiHAflPATi  :--A  wonum  must  b«  carefully  restrained  firom  the  smallest 

illicit  gratification ;  night  and  day  she  should  be  guarded  by  her 

mother-in-law,  and  by  other  venerable  matrons. 

l^his  indicates  the  subjection  of  women  to  their  husband's  mother 
and  the  rest. 

XIIL 

N1b£DA  : — Afler  the  death  of  her  husband,  the  nearest  kinsman  on  his 
side  has  authority  over  a  woman  who  has  no  son :  in  regard  to  the 
expenditure  of  wealth,  the  government  of  herj3elf,t  and  her  main- 
tenance, he  has  full  dominion. 

*  Quoted  from  A>astahba.    See  Book  V,  «r.  CCLI. 

t  The  preservation  of  wealth :  a  Tarioiu  reading  in  Book  V,  Chap.  VIIl. 
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2.  K  tbe  bosband's  family  be  tztmot^  or  the  IniMw^iftii  be  unmanly,  or 
destitute  of  means  to  support  her,  or  if  tiiere  be  no  sapindas,  a 
kinsman  on  the  father's  side  shall  have  authority  over  the  woman : 

3*    Bat  if  the  kindred  on  both  sides  fail,  the  king  is  eonsidered  as  the 

protector  of  the  woman ;  be  shall  guard  her,,  and  shall  dbastise  her 

if  led  away  fi:om  the  path  of  virtiie. 

"  Kinsman  on  the  husband's  side ;"  of  his  father's  or  mother's  race,  in 
the  order  of  proximity.  ^  Expenditure  of  wealth ;"  gift  or  other  ahenation 
of  property.  "  Government  of  herself ;"  restrained  from  iUicit  gratifioations* 
'^  Maintenance ;"  means  of  subsistence.  Thus,  without  his  con«ent,  she  may 
not  give  away  any  thing  to  any  person ;  nor  indulge  herself  in  matters  of 
shape»  taste,  smell  or  the  like  :  and  if  the  means  of  subsistence  be  wantiag« 
he  must  provide  her  maintenance.  But  if  the  kinsman  be  ''unmanly," 
(deficient  in  manly  capacity  to  discriminate  right  from  wron^^ ;)  or  *^  desti- 
tute of  means  to  support  her,"  (if  there  be  no  such  person  able  to  provide 
the  means  of  subsistence ;)  or  if  there  be  no  sapinda9 :  then,  anyhow 
determining,  from  her  own  jud^ent,  on  the  means  of  preserving  life  and 
duty,  let  her  announce  her  affimty  in  this  mode,  ''  I  am  the  wife  of  such  a 
man's  uncle ;"  and  if  that  be  ineffectual,  let  her  recur  to  her  father's 
kindred :  or,  on  failure  of  these,  recourse  may  be  had  even  to  her  mother's 
kindred ;  but,  on  failure  of  these,  'Hhe  king  shall  chastise  her,  if  led  away 
from  the  path  of  vtr/tie."  Consequently,  the  king  has  no  right  to  chastise 
her  in  the  first  mstance ;  but  if  she  desert  her  husband,  or  other  protector^ 
he  is  competent  to  re-estabUsh  her  guardian's  authority  ;  and  he  shsll  not 
impose  a  fine  on  account  of  her  deviation  from  the  path  of  virtue,  but  on 
aceeuni  of  her  deserting  her  protector.  Again ;  the  maintenance  of  a 
woman  who  has  no  kindred  must  be  assigned  by  the  kmg.  Thus  some 
esplssn  the  law. 

XIV 

Mbnu  : — ^Beprehensible  is  the  father  who  givieB  not  kk  dtrnghltt  m 

imarriage  at  the  proper  tini»y  and  the  husband  wh«  f^proacfaeB  not 

hi$  wife  in  due  season ;  reprehensiUe  also  Is  the  son  who  pityteets  not 

his  mother^  after  the  death  of  her  lord. 

A  father,  sot  giving  his  daoghler  in  mmnriagt  at  the  proper  time  for 
disposing  of  her  in  wedlock,  is  cnlpaUe:  since  a  text  efdmi  tbit  a  damsel 
should  be  given  in  marriage  before  her  courses,  the  proper  time  for  disposing 
of  her  in  wedlock  precedes  her  puberty.  A  husband,  not  approachmg  his 
wife  in  due  season,  is  culpable:  aadasoa,  netpreteettng  his  mother  after 
the  death  of  her  lord,  is  despicable.  CuUi^oabhaita^ 

A  father  not  giving  iu  iau§\Ut  fit  marriage^  and  a  husband  not 
approaching  hii  vAje  in  due  ieiuon^  are  both  culpable  in  segsrd  to  thoee 
women ;  since  the  natural  passion,  implanted  in  the  human  race  by  the 
^Kvinity,  is  not  to  be  endured.  Hence  these  persons  drotild  be  punished  as 
ofenders:  bat  the  woman  is  not  jnstiied  in  mtscoDdnct;  for  no  Isiw  piimits 
it.    Thus  others  cammmt  on  the  text. 

XV. 
YrIhaspati  :— The  father  who  givet  not  Us  dcMglUm  in  rmrritBge  at  the 

proper  season,  the  husband  who  approaches  not  hxB  wife  in  due  season  , 
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and  the  son  who  gives  not  rapport  to  his  mother^  are  criminal,  and 
shall  be  punished  according  to  the  law. 

If  a  husband  approach  his  wife  in  due  season,  her  dcsira  of  another 
man,  from  a  wish  to  bear  innue,  is  obviated  ;  but  it  lier  pHKsions  be  vebenti  lit, 
she  should  be  approached  by  her  husband  at  other  unforbidden  times'. 

**  And  the  son  who  ^ives  not  support  to  his  mother ;"  from  tl>^  ^ord 
''and'*  it  also  appears  indispensable  that  the  father  or  hu:*band  fhouid  give 
a  maintenance  to  a  daughter  or  wife.     Thus  some  expound  the  law. 

XVL 

Vasisht'ha  2 — As  often  as  a  virgin's  courses  recur,  who  desires  and 
demands  marriage  with  a  man  of  equal  class,  so  many  beings  are 
destrojed  bj  the  fault  of  her  father  and  mother  :  thus  is  the  law 
'     declared. 

XVII. 

Pa1t'h{na8I  : — Before  her  breasts  are  prominent,  a  girl  should  be  gi  voi 
in  marriage:  both  he  who  gives  a  damsel  in  marriaae  after  her 
menses  have  appeared,  and  he  who  receives  mch  a  danuiely  sink  to  a 
region  of  torment ;  and  the  father,  paternal  grandfatlier,  and  great- 
grandfather of  each  are  born  again  in  ordure :  ^erefore  should  a 
damsel  be  giveii  in  maniage  before  her  menses  appear. 

If  her  father  l>e  dead,  it  should  be  understood  that  the  successor  to  his 
wealth,  or  other  competent  person,  mutt  give  her  in  marriage. 

XVIII. 
Tajutawalcta  :— If  there  be  no  persons  competent  to  give  her  in 
marriage,  let  the  damsel  herself  choose  a  suitable  bridegroom. 

XIX 
MlVU : — ^The  husband,  after  conception  bj  his  wife,  becomes  himself 
an  emhr}'0,  and  is  bom  a  second  time  here  below ;  for  which  reason 
the  wife  is  called  jinfk^  since  by  her  (jhyafi)  he  is  bom  again. 
Tbe  hasband,  impregnating  his  wife,  assumes  the  state  of  an  embryo, 
and  is  born  again  of  her  in  the  person  of  his  son  ;  that  is  the  very  reason 
for  calling  a  wife  jaya,  since  by  her  he  is  born  again.         Cull6cabhatta. 
The  meaning  is,  that  the  word  is  formed  with  a  termination  in  the 
sense  of  containing  ;  "  she  in  whom  he  is  again  generated." 

What  is  deduced  from  this  ?    The  Sage  dedares  the  inference. 

XX 

HsHU : —Now  the  wife  brings  forth  a  son  endued  with  similar  qualities 
to  those  of  the  father ;  so  that,  with  a  view  to  an  excellent  offspring, 
he  must  vigilantly  guard  his  wife. 
Becaoae  it  i«  declared  by  the  law,  that  she  produces  a  sob  similar  to 

the  Wkm^  whether  legitimate  or  illegitimate,  (an  excellent  aoD,  if  ehe 

0 
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8al;»initted  to  an  excellent  man  ;  and  a  bad  son,  if  she  submitted  to  a  yicioaii 
roan  \)  therefore,  with  a  view  to  excellent  offspring,  he  mu$t  vigilantly 
guard  his  wife.  Culluoabhatta. 

Thus  the  expressions  of  Menu  and  Hauita  were  suitable:  "he  pre- 
serves his  offspring/row  suspicion  of  hastardy^^  (IX  3);  and,  ^^the  pun 
succession  o/proo:eny  is  lost  by  her  misconduct^*  (VIII).  And  the  inferible 
sense  is,  that  a  wife  should  be  guarded  with  a  view  to  excellent  o£&priDg. 

XXI. 

Sano'ha  and  Lic'hita  : — Women  bring  forth  sons  endued  with  similar 

qualities  to  those  of  the  man  on  whom  their  thoughts  are  fixed  in  the 

season  of  passion  ;  as  a  black  calf  springs  from  a  black  bull,  and  a 

white  calf  from  a  white  bull.     But  the  influence  of  the  female  is 

great,  since  mixed  classes  tlience  originate.  % 

"  Thence"  (from  females)  must  be  supplied.  •  The  Retndcara, 

**  The  influence  of  the  female  is  great  ;"  the  influence  of  the  wife  is 

greater  than  that  of  the  husband.     Thus,  although  the  husband  be  endued 

with  excelldut  qualities,  the  offspring  may  be  vitiated  through  the  faults  of 

the  wife. 

XXIL 
Menu  : — Such  women  examine  not  beauty,  nor  pay  attention  ^to  age, 

whether  their  JMer  he  handsome  or  ugly ;  they  think  it  is  enough  that 

he  is  a  man,  and  pursue  their  pleasures. 
2.     Through  their  passion  for  men,  their  mutable  temper,  their  want 

of  settled  affection,  and  their  perverse  nature,  (let  them  be  guarded 

in  this  world  ever  so  well,)  they  soon  become  alienated  from  their 

husbands. 

They  do  not  examine  desirable  figure  ;  nor  regard  youth  or  age :  but, 
whether  a  man  be  handsome  or  ugly,  they  think  his  manhood  sufficient,  and 
receive  his  embraces.  Since,  at  sight  of  a  man,  they  desire  fruition,  since 
their  temper  is  not  constant,  and  since  they  are  naturally  void  of  settled 
affection,  however  diligently  •  guarded  in  this  world,  they  soon  become 
alienated  from  their  husbands,  leaning  to  disloyalty.  Cull^cabhatta. 

No  man  should  be  confident,  that,  on  account  of  his  youth  and  beauty, 
a  woman  will  not  recur  to  anjr  other  man,  old  or  ugly.  A  woman  has  no 
settled  t3uderne»s,  even  for  her  family  and  the  like.  The  cause  is  mentioned  : 
her  temper  is  naturally  mutable  ;  and,  through  want  of  settled  affection  for 
her  husband,  she  fails  in  the  submission  due  to  him. 

XXIIL 
Menu  : — Yet  should  their  husbands  be  diligently  careful  in  guardii^g 

them ;  well  knowing  the  disposition  with  which  the  lord  of  creation 

formed  them. 
Knowing  the  disposition  implanted  in  them  when  the  universe  was 
framed  by  the  creator,  and  which  disposition  is  described  iii  the  two  preced- 
ing V(>rse8  (XXII),  let  their  husbauds  therefore  apply  the  utmost  attention 
to  guard  them.  Cyij.6cABSATTA.. 
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DislojAl  passion  is  natural  to  them,  and  springs  not,  in  p&rtieuUir 
initanc^,  from  peculiar  derects  :  and  this  fault  in  their  diipciiU^i  should 
ndt  be  imputed  to  them ;  it  is  derived  from  nature,  and  therefore  thej 
should  not  be  oontemned  merely  for  their  mutable  temper^ 

XXIV. 
Menu  : — Menu  allotted  to  snch  women  a  love  of  their  bed,  of  their 
seat,  and  of  ornament,  impure  appetites,  wrath,  weak  flexiblity, 
desire  of  mischief,  and  bad  conduct 
Mbittt  allotted  to  women,  at  their  6rat  creation,  a  propensity  to  their 
bed,  to  their  seat,  and  to  ornaments,  impure  appetites,  wrath,  weak  flexibility, 
mischievous  inclinations,  and  ill  behaviour ;  therefore  they  must  be  diligently 
guarded.  Gull^oabhatta. 

The  term  explained  "weak  flexibility,"  may  eignify  crooked  proceeding, 
or  fraud.     Thus  Mbnu  declares  their  defects  natural. 

XXV. 

Menu  : — Women  have  no  business  with  the  texts  of  the  V4da;  thus  is 
the  law  fully  settled :  having,  therefore,  no  evidence  oj  law,  and  no 
knawledffe  of  expiatory  texts,  sinful  women  must  be  cte  foul  as  false- 
hood itself;  and  this  is  a  fixed  rule. 

None  of  the  ceremonies  at  the  birfch  of  children,  and  so  forth,  are  per- 
formed for  females  with  holy  texts.  This  limitation  of  the  law  is  fully  settled. 
Hence,  through  the  want  of  solemn  rites  accompanied  with  holy  texts,  they 
are  not  devested  of  sin ;  through  the  want  of  evidence  of  law  and  scripture, 
they  are  not  acquainted  with  the  system  of  duties  ;  and  having  no  expiatory 
texts),  that  it,  being  incapable  of  expiating  a  sin  actually  committed,  since 
they  are  debarred  from  the  silent  repetition  of  expiatory  texts  ;)  women  are 
aa  foul  as  falsehood  iiself.  Such  is  the  restriction  of  the  law.  Therefore  a 
woman  should  be  vigilantly  guarded :  this  is  implied  in  the  text. 

CULL^CJLBHATTA. 

^*  Having  no  evidence  of  law  ;**  wanting  that  evidence  which  induces 
steadiness  in  engagements  and  the  like.  '*  Falsehood  :*'  their  conduct  is 
tainted  with  falsehood.  ^  The  Retndcara. 

The  text  shows  a  further  eauee  qfthe  evil  dieposifion  of  women  natural- 
ly ill  disposed  :  at  their  birth  and  so  forth,  rites  are  not  celebrated  with  holy 
texts;  hence  they  are  not  sanctified.  "Having  no  evidence  o/'latt^;"  or, 
otherwise  interpreted,  having  ho  organs  of  sense  (nirindritfah) :  by  this  it  is 
intimated  that  they  have  no  knowledge  of  what  is  lawlul  and  unlawful, 
although  they  have  visual,  mental  and  other  faculties.  "  And  no  texts  :" 
by  this  is  denoted  their  exclusion  Irom  the  study  of  the  Tidae.  From  thia 
eanse,  though  phytxeally  existent,  they  are  morally  non-existent  or  false 
beings.  It  follows,  that  women  should  be  avoided,  since  they  are  thus  vile : 
and  it  is  shown,  that  they  cannot,  of  themselves,  preserve  virtue,  or  expiate 
sins.    Thus  others  expound  the  text. 

XXVI. 
Mbnu  :— To  this  effect  many  texts,  which  may  show  their  true  dispo- 
sition, are  chanted  in  the  Vidae:  hear  now  their  expiation  for  sins. 
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It  had  been  Mid,  that  an  iDolinatioB  to  disloyalty  is  natural  to  women  ; 
on  thig  point,  he  oites  the  authority  of  the  V6da  :  many  revealed  texts,  which 
show  the  true  dkpottition  oi  women,  and  thfir  disluyal  propensity,  a,re  read 
in  ihe  V6da9 ;  hear  such  of  thoee  texts  as  are  solemn  expiations  for  disloyalty. 
Since  only  one  ttxt  is  quoted,*  the  meaning  is,  "  hear  the  text:*'  and  the 
plural  iiuuiUr  is  used  fcr  tlie  singular,  under  the  general  rule ;  '*  any  inflection 
su[.plies  the  place  ot  another  in  iht  9oripturet  and  in  the  workg  ojSageg, 

CULLUCABHATTA.. 

"  Texts  ;"  passages  of  holy  writ.  "  The  VSdai  ;"  the  scriptures. 
"  Their  true  disposition  ;"  their  natural  temper.  Of  those  texts  of  the  V^da^ 
Lear  that  which  is  an  effectual  expiation  f<r  mental  disloyalty  ;  that  you 
may  know  the  true  disposition  of  women.     The  text  should  he  so  supplied. 

The  Retndcara, 

XXVIL 

Dacsha  : — Like  a  leech,  all  women,  thougB  won  by  ornaments,  apparel, 
and  famitui*e,  ever  exhaust  their  hasbands. 

2.  Tet  a  leech  sucks  a  man's  blood  alone,  and  so  far  is  more  respect- 
ful ;  but  the  other  draws  wealth,  gain,  flesh,  seminal  juices,  strength, 
and  pleasure. 

3.  In  infancy  she  is  timid,  io  youth  confident ;  but  in  age  a  woman 
shows  outward  respect  to  her  husband,  as  if  he  were  a  king. 

4.  Left  to  the  guidance  of  her  own  will,  and  unrestrained  by  affection, 
she  afterwards  becomes  ungovernable,  as  a  neglected  disease  becomes 
incurable^ 

"  Her  own  will :"  her  own  desires.  "  Ungovernable ;"  highly  mischiev- 
ous. The  Retndcara. 

Though  won  by  ornaments,  apparel  and  furniture,  she  exhausts  her 
husband,  as  a  leech  sucks  the  hun.an  body.  Therefore,  as  a  leech,  steadily 
adhering  to  the  body  of  a  man,  sucks  and  drinks  his  best  blood,  so  do  women 
act.  Ho  adds  to  the  illustration :  since  a  leech  sucks  the  blood  alone,  it  is 
respectful  in  comparison  with  womtn  ;  but  these  draw  wealth,  and  the  rest 
of  six  things  mentioned. 

In  infancy  she  is  fearful ;  in  youth  she  asserts  equality ;  in  age  she  res- 
pects her  husband  no  more  than  grass,  for  hi*  youth  is  past.     On  the  other 
reading  (nr^pa  vat  like  a  king,  instead  of  ttXna  vat  like  grass,)  the  sense  ia 
this;  that  she  herself  may  be  esteemed  even  without  youth  to  render  her' 
amiable^  she  honours  her  husband,  like  a  king,  with  affected  respect. 

Conducting  herself  according  to  her  own  will,  and  unrestrained  by  the 
appreh'^nsion  of  violating  aflfection,  a  woman  deviates  from  the  path  of  duty, 
(sh  •  follows  not  that  which  is  ordained  to  be  the  path  of  virtile  ;)  as  a  disease, 
such  as  a  fever  or  the  like,  suffered  to  remain  in  the  body,  and,  through  ten* 
derness,  unopposed  by  a  cooling  regimen,  becomes  incurable  through  the 
want  oi  medicaments. 


•  Ghsp.  tx.  T.  20. 
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XXVIIL 

THie  Sdm&i/ana : — To  women,  not  any  man  is  aolefy  dear,  nor  is  any 
one  hatefnl ;  they  embrace  every  man,  as  a  creeper,  growing  in  the 
forest,  dinffM  to  every  tree  within  its  reach. 

Therefore,  it  should  not  be  trusted  that  there  is  no  apprehension  of  a 
woman's  desiring  some  man  who  is  apparently  hateful  to  her.  She  most  be 
guarded  from  all. 

XXIX. 

The  Mahdbharata  : — Women,  though  bom  in  noble  families,  themselves 
beauteous,  and  married  to  worthy  huAands^  remain  not  within  the 
bounds  of  duty  ;  tliis,  NIrkda,  is  the  fault  of  women : 

2.  From  the  want  of  a  motive  for  deviation^  or  through  fear  of  the 
people  or  of  their  kindred,  unbridled  women  may  remain  within  the 
bounds  of  duty,  faithful  to  their  husbands ; 

3.  But  neither  through  fear  of  moral  lawj  nor  through  severe  repre- 
hension, nor  from  any  motive  of  regard  for  wealth,  nor  on  account 
of  their  connexion  with  kindred  and  family,  are  women  constant  to 
their  husbands. 

4.  Matrons  envy  women  who  live  by  prostitution,  the  hloom  o/* youth 
they  possess,  and  the  food  and  apparel  they  receive. 

5.  Tlioiigh  men  be  lame,  divine  Sage  I  or  otherwise  contemptible,  there 
is  not  any  man  in  this  world,  great  Sage  I  insufferable  to  women : 

6.  If  they  have  no  possible  access  to  men,  0  thoit  inspired  by  Brahma  I 
they  seduce  each  other ;  truly  they  are  not  constant  to  their  husbands : 

7.  From  not  finding  men,  or  through  fear  of  tlieir  kindred,  or  appre- 
hension of  stripes  or  confinement,  they  guard  themselves : 

8.  But  fire  is  not  satiated  with  wood,  nor  the  ocean  with  rivers,  nor 
death  with  ail  beings,  nor  woman  with  man. 

9.  This,  divine  Sage  I  is  another  hidden  quality  of  all  women  ;  at  the 
very  sight  of  a  handsome  man,  the  heart  of  a  woman  melts  with 
desire. 

1 0.  yomen  bear  not  much  affection  to  their  husbands,  though  giving 
ihem  what  they  desire,  doing  what  they  wish,  and  protecting  them 
£rom  danger : 

!!•  They  do  not  so  much  value  the  gratification  of  their  wishes, 
abundance  of  ornaments,  or  hoards  of  wealthy  as  they  do  s^isual 
pleasures. 
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12.     Final  destiny,  wind,  death,  the  infernal  regions,  the  fire  of  the 

ocean,  the  edge  of  a  razor,  poison,  venemous  serpents,  and  devouring 

*  fire,  all  united,  are  no  worse  than  women.* 

In  fact,  all  these  texts,  describing  the  wickedness  of  women,  onlj  imply 
that  confidence  should  not  be  placed  in  them,  and  show  that  they  are  siuful 
from  their  want  oi  knowledge  to  distinguish  what  is  lawful  and  unlawful. 
But,  at  particular  times,  men  also  follow  implicitly  the  dictates  of  lust. 
Accordingly  the  Mahdbhdrata  expresses,  '*all  creatures,  overcome  by  lust 
and  wrath,  sink,  Ac, ;"  and,  at  times,  women  are  found  most  loyal  and 
coustaiit,  as  Savitbi  and  others. 


Sect.  II. — On  the  Method  of  guarding   Women. 

If,  then^  women  regard  not  their  protectors,  how  can  they  be  preserved 
from  vice  ?  In  answer  to  this  question,  Mbmu  declares  the  expedients  by 
which  they  may  be  guarded.  Chandeswaba. 

XXX. 

Menu  : — No  man,   indeed,  can  wholly  restrain  women   by  violent 

measures ;  but,  by  these  expedients,  they  may  be  restrained : 
2.     Let  the  husband  keep  his  wife  employed  in  the  collection  and 
expenditure  of  wealth,  in   purification  and  female  duty,   in   the 
preparation  of  daily  food,  and  the  superintendence  of  household 
utensils. 

'*  Household  utensils;**  or  it  may  mean  female  orjiaments,  as  bracelets, 
ear-rings,  and  the  like. 

No  man  is  able  wholly  to  preserve  women  from  vice,  even  by  for<*ible 
restraint ;  for  still  they  will  manifest  disloyalty.  But,  by  these  means,  he 
may  restrain  them.  The  Sago  mentions  those  means  (XXX  2)  :  by  keep- 
ing' a  wife  employed  in  the  accumulation  and  disposal  of  wealth,  id  the 
purification  of  effects  and  of  her  own  person,  in  the  care  of  the  eacrifieial  fire 
and  the  like,  in  the  preparation  of  food,  and  in  the  superintendence  of 
household  utensils,  as  beds,  seats,  jars,  earthen  vessels,  and  the  like. 

CULLUCABHATTA. 

Others  explain  "purification  &u^  female  duty,"  sweeping  the  house  and 
cleaning  the  vessels  used  at  meals  and  the  like.  *'  Preparation  ot  food ;"  and 
the  presenting  of  it,  and  so  forth.  Occupied  in  such  offices,  their  minds  are 
calm ;  hence,  and  from  want  of  leisure,  every  wish  for  commerce  with  other 
men  is  prevented.  This  artifice  Mknu  declares  to  be  an  expedient  for  re- 
straining women. 

XXXL 
Vrihaspati  : — The  keeping  women  employed  in  the  receipt  and  expen- 
diture of  wealth,  in  the  preparation  of  food,  in  the  superintendence 

*  I  think  it  onnecessarj  to  subjoin  the  comments  to  these  texts,  on  which  it  is  onpleasant 
to  dwell:  the  sabseqoent  remark  does  away  the  literal  application,  as  the  texts  quoted  in  the 
next  section  (particnlarly  ▼.  XCIV)  do  away  the  nniversal  censure. 


Digitized  by  VjOOQ IC 


sicT,  il]  mcthod  of  ouabding  women.  119 

of  the  household  utensils,  in  purification,  and  in  the  care  of  th'e 
perpetual  fire,  is  declared  to  be  the  mode  of  restraining  women. 

"  fn  purification  ;**  or  in  the  business  of  cleanliness,  as  sweeping  the 
house  and  the  like.  "  In  the  care  of  the  fire  ;"  in  keeping  it  for  the  daily 
oblations  of  those  who  maintain  a  perpetual  fire. 

XXXIL 
Mjbku: — By  confinement  at    home,    even    under    affectionate    and 
observant  guardians,  they  are  not  secure ;  but  those  women  are  truly 
secure,  who  are  guarded  by  their  own  good  inclinations. 
Guardians,  who  are  both  affectionate  and  observant.      The  Retndcara. 
Tho^ugh  confined  at  home,  even  under  per^tons  who  are  both  afiectionate 
and  authoritative,  those  women  are  not  secure,  who,  from  their  evil  disposi- 
tion, guard  not  themselves  ;  but  they  who,  exct-lling  in  virtue,  guard  them- 
selves, arje  truly  secure.     Therefore  a  rule  of  conduct  should  be  prescribed  to 
them  by  announcing  the  attainment  of  heaven    through  the  practice  of 
virtue,  and  puniishment  in  hell  for  habits  of  vice.     This  is  declared  to  be  the 
chief  expedient  for  restraining  women.  CuLLtxcABHATTA. 

XXXIII. 
Mbku  : — Whatever  be  the  qualities  of  the  man  with  whom  a  woman 
is  united  by  lawful  marriage,  such  qualities  even  she  assumes ;  like 
a  river  united  with  the  sea. 

2.  AcsHAMALA,  a  womau  of  the  lowest  birth,  being  thus  united  to 
Yasisht'ha,  and  ^abangI,  being  united  to  Mandapala,  were 
entitled  to  very  high  honour : 

3.  These,  and  other  females  of  low  birth,  have  attained  eminence  in 
this  world  by  the  respective  good  qualities  of  their  lords. 

A  woman,  though  naturally  sinful,  imbibes  virtue  from  her  intercourse 
with  a  husband  who  gives  the  example  of  it,  and  she  becomes  de^^erving  of 
respect ;  but  a  woman,  even  though  naturally  virtuous,  becomes  vicious  by 
intercourse  with  a  vicious  man.  He  illuMrates  this  by  a  comparison  ;  as 
sweet  water,  falling  into  the  ocean  of  salt  water,  becomes  salt,  or  falling 
into  the  ocean  of  milk,  becomes  milk,  and  ao  forth.  A  csn amIla  (XXX 1 II  2) 
was  the  name  of  a  certain  woman  married  to  Va8I>ht'ha  ;  and  'SiKAvei 
was  a  female  bird,  married  to  a  Sage  name^d  Mandapala. 

"Those,  and  other  females  ;*'  in  the  plural  number  inetead  of  the  dual : 
on  this  Ot7LLi5^cabhatta  observes,  tha£,  although  two  only  are  here  cele- 
brated, "these''  is  expressed  in  the  plural  number,  because  those  two  are 
only  intended  as  instances.  Others  think,  it  is  expressed  in  the  plural  to 
convey  the  sense  of  ''and  the  rest;"  the  meaning  therefore  is,  "these  two 
and  the  rest,  as  well  as  other  females." 

XXXIV. 

ICxNU : — Thus  has  the  law,  ever  pure,  becQ  propounded  for  the  civil 
cooduct  of  men  and  women :  hear  next  the  laws  concerning  children, 
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by  obedieiioe  to  which  may  happiness  be  attained  in  this  and  the 

fnture  life. 

"  Civil  conduct  of  men  and  women  ;"  the  protection  to  be  given  by  a 
man  to  a  woman :  or  tiie  conduct  to  be  observed  in  tliis  world  ;  that  i«,  the 
protection  afforded  by  men  to  women.  Hapj^iness  mav  be  attained  after 
death,  since  heaven  is  attained  ;  and  in  this  life,  by  the  very  preservation  of 
a  wife^  and  so  forth. 

If  wom^-n  be  naturally  viciouH,  and  be  guarded  with  such  difficulty* 
should  not  marriage  be  avoided  p  To  obviate  this  doubt,  he  declares  the 
production  of  children  to  be  the  motive  of  marriage. 

XXXV. 
Menu: — ^When  good  women,  united  with  husbands  in  expectation  of 
progeny,  eminently   fortunate  and  worthy  of  reverence,  irradiate 
the  houses  of  their  lords,  between  them  and  goddesses  of  abundance 
there  is  no  diversity  wliatever. 

2.  The  production  of  children,  the  nurture  of  them  when  produced, 
and  the  daily  superintendence  of  domestic  affairs,  are  peculiar  to 
the  wife. 

3.  From  the  wife  alone  proceed  offspring,  good  household  manage- 
ment, solicitous  attention,  most  exquisite  caresses,  and  that  heavenly 
beatitude  which  she  obtains  for  the  manes  of  ancestors,  and  for  the 
huslnrnd  himself* 

Although  their  defects  have  been  declared  for  the  ^ake  of  nlunoing 
the  necegiity  of  their  being  guarded  ;  jet,  as  a  remedy  is  possible,  these 
women,  married  for  the  sake  of  producing  children  (who  are  greatly  benefit 
cial  to  their  parents)^  become  the  causae  of  their  husband's  partaking  of 
eminent  prosperity,  are  entitled  to  reverence  shown  by  gifts  of  apparel, 
ornaments  and  the  like,  and  render  their  own  houses  pure.  In  such  houses, 
women  and  goddesses  of  abundance  are  equal ;  there  is  no  diversity  what* 
ever :  as  a  house,  unvii*ited  by  the  goddess  of  abundance,  does  not  nourish  ; 
so  a  house,  deprived  of  women,  thrives  not.  CuLLt^CABHATTA. 

"  Qoddess  of  abundance ;"  the  term  may  signify  either  beauty,  or  the 
goddess  LaoshmI.  The  production  of  children,  and  the  purification  of  the 
honse.  ar<^  not  the  only  purposes  of  marriage :  the  Sage  mentions  othera 
(XXXV  2). 

The  construction  is  this;  'Hhe  daily  Easiness  of  civil  conduct  is 
peculiar  to  women.'*  "  The  Retrdeara. 

The  production  of  children,  the  nurture  of  them  when  born,  and  the 
daily  superintendence  of  worldly  affairs,  (such  as  the  entertainment  of  i^uesta, 
kinsmen  and  friends,)  are  peculiar  to  women.  GuLLd^CABHATTA. 

The  Sage  enumerates  the  several  qualities  of  women,  both  those  already 
noticed,  and  those  which  had  not  been  mentioned  (XXXV  3). 

The  production  of  children,  though  already  mentioned,  is  repeated,  to 
show  that  women  are  worthy  of  reverence ;  that^  and  offices  in  which 
religious  doty  is  coneeroed ;  (as  the  <care  of  the  perpetual  &re  and  ihe  idias,) 
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solioitoas  attention,  (pertonal  attendance,)  exquisite  caresses,  and  heaven 
obtained  for  his  ancestors^  and  himself  by  the  production  of  children  ;  all 
these  proceed  from  the  wife.  Cullijcabhatta. 

But  we  thus  explain  the  text ;  offspring,  the  nurture  of  children,  and 
exquisite  caresses,  proceed  from  the  unfe  ;  as  mentioned  in  the  Cdliea  purdna, 

'*The  wife  aflTords  delight  and  male  offspring," 

From  her  proceeds  heavenly  beatitude,  obtained  through  the  rites  to  be 
performed  in  the  order  of  a  householder ;  there  is  not,  consequently,  any 
needless  repetition.     Thus  a  text  of  law,  quoted  in  the 

Udvdha  tatway  expresses :  — *^  The  wife  call  not  the  habitation  alane  the 
home,  for  the  wife  is  desci'ibed  by  that  name  (jgrtha) ;  with  her, 
indeed,  a  man  attains  all  the  purposes  of  human  life." 
And  another  text,  inserted  in  the  same  compilation,  declares  incapable 

of  sacrifice,  a  man  who  has  no  wife,  and  has  not  passed  the  age  of  forty ^eigbt 

years :  . 

^'  Until  he  have  attained  the  age  of  forty-eight  years,  a  man  who  has 
neither  son  nor  wife  is  disqualified  for  performing  the  sacrifice." 

XXXVL 

yAJNYAWALCYA : — Perpetuated  oflfepring  and  a  heavenly  abode  are 
obtained  through  a  son,  a  grandson,  and  a  great-grandson ;  therefore 
should  virtuous  wives  be  respected,  cherished,  and  well  guarded. 

XXXVII. 

The  MakSihArQjta : — These  women,  graced  with  the  name  of  goddesses 

of  abundance,  should  be  treated  with  honour  by  him  who  desires 

wealth:  BharataI  a  lovely  woman,  restrained  from  vice,   is  a 

goddess  of  abundance. 

Mxvxj  declares  them  "  worthy  of  reverence ;"  the  Mahibh4rata  declares, 
they  '*  should  be  treated  with  honour ;"  and  subjoins  a  motive  for  treating 
them  with  reverence : 

XXXYHI. 
Tjb|9  JlfoAcfiMfota;— Where  £emale9  are  honoured,  there  the  deiti^ 
are  pleased;  but  where  they  are  unhonoured,  there  all  religious  acts 
become  fruitless. 

2.  When  female  relations  are  made  miserable,,  even  then  is  that 
fiunily  annihilated ;  /or,  the  houses  on  which  they  pronounce  a  curse 
perish  J  as  if  destroyed  by  a  deadly  sacrifice : 

3.  Those  houses^  king  of  the  earth !  neither  flourish  nor  increase, 
which  are  not  graced  by  the  goddess  of  abundance. 

''  Female  relation  ;''  sisters,  and  women  of  a  family.  Ahxba. 

The  meaning  is,  that  houses  on  which  female  relations  pronounce  a 
corse,  (on  which  they  pronounce  an  imprecation  in  consequence  of  suflering 
from  the  want  of  a  suitable  maintenance  and  the  like,)  are  extirpated. 

p 
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XXXIX. 

Menu:— Where  females  are  honoured,  there  the  deities  are  pleased; 
bat  where  they  are  dishonoured,  there  all  religious  acts  become 
fruitless. 

2.  Where  female  relations  are  made  miserable,  the  family  of  him  who 
makes  them  so  very  soon  wholly  perishes ;  but  where  they  are  not 
unhappy,  the  family  always  increases. 

3.  On  whatever  houses  the  women  of  a  family,  not  being  duly 
honoured,  pronounce  an  imprecation,  those  houses,  with  all  that 
belong  to  them,  utterly  perish,  as  if  destroyed  by  a  sacrifice  for  the 
death  of  an  enemy. 

4.  Let  those  women,  therefore,  be  continually  supplied  with  ornaments , 
apparel,  and  food,  at  festivals  and  at  jubilees,  by  men  desirous  of 
wealth. 

"  Female  relations  ;'*  tKe  women  of  a  family,  as  sister,  son's  or  nephew's 
wife,  and  the  rest.  The  Betndeara. 

"Are  made  miserable;"  are  made  wretched,  from  the  want  of  mainte- 
nance  or  the  like.  "  Perish,  as  if  destroyed  by  a  sacrifice  ;*'  by  a  fire  lighted 
for  a  sacrifice  to  be  made  for  the  death  of  an  enemy :  a  rhetorical  simile. 

XL. 

Menu  : — In  whatever  family  the  husband  is  contented  with  his  wife, 
and  the  wife  with  her  husband,  in  that  house  will  fortune  be  assuredly 
permanent.* 

XLL 

The  MaMbhdrata: — Women  must  be  honoured  and  adorned  by  their 
own  fathers  and  brethren,  and  by  the  fathers  and  brethren  of  their 
husbands,  if  they  seek  abundant  prosperity. 

XLII. 
Menu: — Married  women  must  be  honoured  and  adorned  by  their 
fathers  and  brethren,  by  their  husbands,  and  by  the  brethren  of  their 
husbands,  if  they  seek  abundant  prosperity. 

XLIIL 

Yi JNTAWALCYA : — Females  must  be  honoured  by  their  husbands, 

brothers,  fathers,  and  paternal  kinsmen ;  by  the  fathers,  mothers, 

and  brethren  of  their  husbands ;  and  by  all  kinsmen ;  with  gifts  of 

ornaments,  apparel,  and  food. 

Gifts  of  ornaments  and  the  rest,  as  tokens  ofreverence.  The  Dipacalied. 

*  Cited  again  at  y.  CLXXXIX,  1. 
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To  the  virtuous  women,  already  described,  must  reverence  be  shown  by 
their  husbands  and  the  rest,  with  ornaments,  apparel,  food,  blossoms,  and 
the  like,  to  the  utmost  of  their  power,  that,  beins^  honoured,  they  may 
advance  the  virtue,  wealth,  and  pleasures  of  their  kindred.     The  Mitdcehard, 

'•  Blossoms  ;"  to  be  placed  in  the  tresses  of  their  hair. 

In  the  third  chapter  of  hia  work,  on  the  subject  of  an  Embryo  in  the 
third  month  of  pregnancy,  YAjntawalcta  has  the  following  text : — 

XLIV. 

Yajnyawalcya  : — By  not  gratifying  the  longings  ofaprefftiant  woman^ 
the  embryo  suffers  injury,  becomes  deformed,  or  even  perishes ; 
therefore  should  women  be  treated  with  affection* 

From  what  has  been  stated,  it  appears  that  reverence  must  necessarily 
be  shown  to  a  wife,  sister,  and  the  rest,  by  gifts  of  food  and  clothes,  and  of 
ornaments,  bestowed  accordinf^  to  his  ability  by  her  husband,  her  brother, 
or  some  wealthy  relation,  as  the  case  may  be :  this  is  a  settled  rule.  If  it 
be  not  done,  the  omission  is  punished  with  misfortune,  for  texts  show  that 
the  family  perishes  :  therefore  women  shall  not,  in  such  cases,  apply  to  the 
king ;  but  he  being  privately  informed,  must  compel  their  relations  to  supply 
them  with  food  and  the  like  ;  and  the  rul(»  must  be  settled  as  in  the 
supplementary  chapter  of  the  code  of  law. 

XLV. 

Menu: — Should  a  man  have  business  abroad,  let  him  assure  a  fit 
maintenance  to  his  wife,  and  then  reside  for  a  time  in  a  foreign 
country ;  since  a  wife,  even  though  virtuous,  may  be  tempted  to  act 
amiss,  if  she  be  distressed  by  want  of  subsistence  : 

2,    While  her  husband,  having  settled  her  maintenance,  resides  abroad , 

let  her  continue  firm  in  religious  austerities ;  but  if  he  leave  no 

support,  let  her  subsist  by  spinning  and  other  blameless  arts.* 

But  if  her  husband  go  to  a  distant  abode  without  providing  for  her 
subsistence,  clothing,  and  the  like,  let  the  woman  live  by  spinning  and  other 
blameless  arts.  Culli^cabhatta. 

XLVI. 
Menu  : — When  twice-born  men  take  wives,  both  of  their  own  class 
and  others,  the  precedence,  honour,  and  habitation  of  those  wives 
must  be  settled  solely  according  to  the  order  of  their  classes. 
When  twice-born  men  marry  wives,  both  of  their  own  class  and  of 
other  trib"8,   then  the  precedence  in  regard  to   respectful   language  and 
superior  share  of  the  heritage,  honour  shown  by  gifts  of  apparel,  ornaments 
and  the  like,  and  habitation  cr  preferable  apartment  of  those  wives,  must  be 
settled  according  to  the  order  of  the  classes.  Cullucabhatta. 

Others  hold  the  precedence  to  be  that  which  is  announeed  in  the 
gubsequ'-nt  text ;  namely,  the  duties  of  the  eldest  wife,  personal  attenda^wje, 
and  the  like. 


•Seev.CXVI. 


i 
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XLVIL 

Menu  :— To  all  such  married  men,  the  wives  of  the  same  class  only 

(not  wives  of  a  diflPerent  class  by  any  means)  must  perform  the  duty 

of  personal  attendance,  and  the  daily  business  relating  to  acts  of 

religion. 

Attendance  on  the  person  of  her  husband  (as  presenting  food  to  him  and 
the  like),bu8in:  8S  relating  to  acts  of  religion  (as  the  distribution  of  alms  and 
the  like,  the  entertainment  of  guests,  and  the  care  of  the  sacrificial  utensils), 
and  otber  daily  business,  the  wives  of  the  same  class  only  must  perform  for 
twice-born  men ;  not  wives  of  a  different  class  by  any  means. 

CuLLlJCBHATTA. 

Disputes  between  his  wives  must  be  thus  reconciled  by  the  husband :  and 
this  supposes  that  he  has  a  wife  of  the  same  class  with  himself. 

XLVIII. 

YAjNTAWALCfYA:— If  he  have  a  wife  of  equal  class,  let  him  not  em- 
ploy another  in  business  relating  to  acts  of  religion ;  but  if  there  be 
several  wives  of  his  owll  class,  such  duties  are  lawfully  performed 
by  no  other  than  the  eldest. 

If  there  be  a  wife  of  eqaal  class,  he  shall  not  employ  another  in  business 
relating  to  religious  duty ;  but  if  there  be  several  wives  of  bin  own  class,  then 
he  shall  not  employ  any  other  than  the  eldest  of  them  in  such  officer  :  hence, 
if  the  first  married  wife  be  alive,  she  must  be  preferred  in  all  matters  relating 
to  acts  of  religion.  CfiAiirDBSWABA  and  VuNxANiiswABA. 

If  a  wife  of  equal  class  be  alive,  he  shall  not  employ  one  of  unequal 
class  in  the  care  of  the  sacrificial  firo  and  the  like ;  if  ^ere  be  several  wives 
of  his  own  class,  he  must  bo  employ  the  eldest  alone.  Another  case  is 
mentioned  in  the  Ch'handSpa periStshta  (L  3).*  Sulapaki. 

Some  remark,  that  two  or  three  cases  might  be  established,  if  the 
youngest  wives  be  pre-eminent  iu  virtue,  or  if  several  were  married  at  the 
same  time.f  But  the  uncertainty  as  to  the  rule  to  be  followed  inmeh  oasm, 
is  not  liable  to  any  objection  :  for  the  text  only  directs  honour  to  be  shown 
as  enjoined  ;  and  the  rest  is  mentioned  in  another  place. 

XLIX. 

Vishnu:— If  many  wives  of  his  own  class  be  Hying,  with  the  eldest 

alone  should  the  husband  conduct  business  relating  to  acts  of  religion, 

even  though  his  younger  wives  be  dearer  to  him ;  but  if  there  be  no 

wife  of  equal  class,  the  business  may,  in  a  case  of  distress,  be 

*  The  text  it  cited  anonjrmoasly  at  fuU  length ;  but  differing  from  another  text  in  one 
word  only,  imd  that  ttot  affeotibg  the  senae.  I  refer  the  citation  to  that  otber  text,  snbtequently 
quoted  ftDm  CXttItana.  T. 

t  By  eldest  wife  ii  meant,  not  the  eldest  woman,  bat  the  wife  first  married;  and  after  her 
death,  the  next  married  has  not  a  rigiit  exactly  to  the  same  precedence,  because  she  is  not 
the  wife  married  from  a  seme  of  duty :  this  wiU  bt  evident  in  the  sequel .  T , 
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executed  by  that  wife  only  who  is  of  the  class  next  below  him :  yet 
let  not  a  twice-bom  man  ever  perfcrm  holy  riies  with  the  aid  of  a 
8{idr&  wife. 
If  there  be  no  wife  equal  in  cIms,  the  buitiness  relating  to  acts  of 
religion  may  be  accomplished  by  her  who  belongs  to  the  class  next  below 
bim.  Thb  is  also  intimated  by  Men\T  ;  ''  the  precedence  most  be  settled 
according  to  the  order  of  the  claitfpg**  (XLVI).  ^  "  But  let  not  a  twice-born 
man  ever  perform  holy  rikes  with  the  aid  of  a  Sddrd  wife :"  thi«  denotes, 
that  he  mmynot  do  mo,  even  though  he  have  no  wife  of  any  other  class  but 
that  of  the  Sudrd;  else  the  terms  of  the  text  would  be  unmeaning.  To 
fulfil  their  duty,  twice-born  men  should  marry  women  of  twice-born  classes : 
and,  from  the  expretisiou  "  the  business  may  in  a  case  of  distress  be  executed 
by  a  wife  of  the  class  next  below  him/*  and  from  that  which  immediately 
follows  ''  but  let  not  a  twice-boru  man  ever  &c."  it  is  deduced,  that  a 
Brdkmana,  in  the  utmost  distress,  may  even  employ  a  wife  of  the  commer- 
cial class  in  such  offices.     Thus  some  expound  the  law. 

L. 

Catyatana,  qnoted  in  the  Whanddga  periiidita : — Let  him  who  has 
many  wives  employ  one  of  equal  class  in  the  care  of  the  sacrificial 
fire,  and  in  attendance  on  himself  ;  but  if  there  be  many  such,  let 
him  employ  the  eldest  in  those  duties,  provided  she  be  blameless : 

2.  Or  be  may  employ  in  such  offices  any  one  of  them  who  is  motiier 
of  an  eminent  son,  who  is  obedient  to  his  commands,  affectionate, 
capable  of  good  management,  kind  in  discourse,  and  well  disposed : 

3.  Or  without  partiality,  he  may  perform  the  rites  o/reliffion  with  all 
his  wives  successively,  in  periods  settled  according  to  their  respective 
precedence,  or  settled  of  his  own  authority  to  the  best  of  his 
knowledge. 

4.  We  know  that  ihe  precedence  of  women  originates  in  fortunate 
destiny ;  nor  can  a  husband,  by  a  slight  show  of  reverence,  content 
wives  of  twice-born  dasses : 

5.  That  woman  gains  a  fortunate  destiny,  who,  constantly  obsequious 

to  her  husband,  worships  BHAVANi  in  this  wori ;  with  many  acts  of 

austerity,  and  reverently  attends  the  sacrificial  fire. 

if  there  be  many  of  them,  and  the  eldest  wife  be  blameless,  he  must 
employ  her  in  matters  relating  to  acts  of  religion :  but  if  the  eldest  wife  be 
blameable,i}hen,  since  there  is  no  certainty  which  should  he  employed  among 
several  wives  equal  in  class,  it  should  be  determined  by  the  second  rule 
(L  2).  The  Retndeara. 

'*  Mother  of  an  eminent  son  f '  one  who  has  borne  a  blameless  son.  If 
the  eldest  of  all  the  wives  be  censurable,  and  the  rest  be  equal  in  merit, 
they  should,  according  to  circumstances,  be  employed  in  such  duties  in 
daily  succession :  this  some  think  to  be  fully  intended  in  the  Retndcara. 

He  who  has  wives  both  of  his  own  class  and  of  others,  should  assign  to 
the  wife  of  equal  class  the  care  of  the  $aerifieial  fire,  the  hospitable  enter- 
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tainmeni  of  strangers,  and  attendance  on  himself ;  but  if  there  be  many  of 
his  own  class,  to  the  eldest  wife,  provided  she  be  not  disabled  by  sickness, 
nor  chargeable  with  a  vicious  disposition  or  the  like.  On  another  reading 
(a^ni  kishtyddi  susriuhdm,  instead  of  affni  iishtdtma  susrwihdm,  care  of  the 
Bacrifieial  tire,  and  attendance  on  himself,)  the  sense  is,  attention  to  his 
commands  in  respect  of  supplying  the  fire  and  the  like,  and  other  attendance 
on  her  husband. 

Or  he  may  constantly  employ,  in  the  care  of  the  sacrificial  fire  and  other 
offices  relating  to  acts  of  religion,  and  in  attendance  on  his  own  person, 
that  wife  among  those  of  equal  class  who  is  mother  of  a  son  ;  or,  avoiding 
partiality,  he  may  perform  the  daily  rites  of  reliyion  with  the  assistance  of 
his  wives  in  regular  succession,  allowing  live  days  and  so  forth  to  each 
according  to  their  respective  precedence,  or  distributing  periods  of  his  own 
authority  and  to  the  best  of  his  knowledge.  The  precedence  of  women 
depends  on  their  fortunate  destiny  :  hence  the  precept  for  employing  the 
eldest  wife  in  personal  attendance  supposes  her  eminently  fortunate ;  and 
that  fortunate  destiny  has  been  obtained  by  obedience  to  her  husband,  by 
many  austerities,  by  worship  of  BhavAnI,  and  by  attention  to  the  sacrifi- 
cial fire,  in  a  former  existence.  Tiierefbre  a  woman,  though  eminently 
fortunate  in  her  present  existence,  should  pay  adoration  to  BhavAnI  and  so 
forth,  for  the  sake  of  auspicious  fortune  in  a  future  birth.  This  states  the 
conduct  incumbent  on  women  ;  the  preceding  texts  (L  1,  2  &  3)  had  stated 
the  conduct  incumbent  on  the  husband.  The  FeriSishta  Fracaia. 

"  Precedence  originates  in  fortunate  destiny  :*'  this  supposes  superiority 
in  virtue,  since  that  is  expressed  in  the  last  verse.  The  woman  of  equal 
class  is  superior  to  all  the  rest ;  for  the  approbation  of  the  law  prevails  over 
the  aflPection  of  the  husband.  "  Not  by  slight  show  of  reverence,  &c  :"  thus, 
since  what  is  executed  by  an  auspicious  wife  is  best  executed,  she  is  best 
qualified  for  offices  pertaining  to  acts  of  religion.  Thus  others  expound 
the  law. 

LL 
Dacsha  : — The  first  is  the  wife  married  from  a  sense  of  duty :  the 
second  promotes  sensual  gratification ;  sensible,  not  moral  efiects 
proceed  from  her, 

2.  The  first  wife  is  called  the  wife  whom  acts  of  duty  concern, 
provided  she  be  faultless ;  but  if  she  be  faulty,  tliere  is  no  ofience  in 
employing  another  wife  endued  with  excellent  qualities. 

"The  wife  whom  acts  of  duty  concern;"  who  officiates  in  acts  of 
religion,  and  so  forth.  From  the  second  wife  proceed  sensible  effects, 
(subject  to  the  test  of  sensation,  as  the  present  gratification  of  caresses  and 
the  like  ;)  not  moral  efiects,  or  the  last  solemn  rites  and  the  rest  of  the  acts 
relating  to  another  world  and  so  forth.  But  moral  consequences  follow  the 
production  of  a  son ;  that,  however,  in  a  successive  order,  bi/  the  birth  of  a 
son  from  the  second  wife,  if  the  eldest  wife  be  childless.  From  this  text  it 
appears,  that  the  seniority  noticed  in  former  texts  (XLVIII  and  XL  IX)  is 
settled,  not  according  to  age,  but  according  to  the  priority  of  nuptials. 
This  is  the  principal  case :  he  mentions  a  secondary  one  (LI  2);  if  the  eldest 
wife  be  faulty,  there  is  no  offence  in  employing  another  on  business  relating 
to  acts  of  religion ;  therefore  another  wife,  endued  with  excellent  qualities, 
should  be  employed. 
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The  wife  described  in  the  Ch'handbga  periSishta  (L  2)  should  be  consi- 
dered as  the  wife  endued  with  excellent  qualities;  if  there  be  no  such 
grounds  for  selection,  it  may  be  settled  as  directed  in  the  Oh^handbga 
perisishla  (L  3).  Since  the  Ch'handbga  periH$hta*  completes  the  extracts 
of  the  Sdma-viday  the  adjustment  by  successive  daily  pfiiods  should  be 
admitted  without  question  by  all  followers  of  the  Sdma-v^da  ;  for,  wtre  it 
questioned  by  any  penon,  it  must  be  admitted,  even  though  directed  by 
another  than  the  particular  ^Sac'hd,  by  which  that  person  is  governed.  For 
it  is  said,  "  what  is  enjoined  in  their  own  Sdc'hdSt  or  declared  by  another, 
but  not  inconsistent  with  their  own,  should  be  followed  by  the  wife,  as  the 
practice  of  maintaining  a  perpetual  fire  and  the  like." 

LII. 

Menit  and  Vishnu,  after  mentioning  a  ^Sudrh  wife : — His  sacrifices  to 

the  gods,  his  oblations  to  the  manes,  and  his  hospitable  attentions  to 

strangers,  must  be  supplied  principally  by  her  :  but  the  gods  and 

manes  will  not  eat  such  offerings ;  nor  can  heaven  be  attained  by 

such  hospitality. 

Of  him  whose  sacrifices  to  the  gods,  whose  oblations  to  the  manes, 

whose  hospitable  attentions  to  strangers,  are  supplied  by  a  wife  of  the  servile 

class,  the  gods  and  maaes  will  not  eat  the  offerings ;  nor  does  be  attain 

heaven.  The  Retndcara. 

Since  the  gods  and  manes  eat  not  his  offerings,  he  does  not  attain 
heaven  ;  and  his  daily  rites  are  unfulfilled.  Although  guests  eat  the  food 
with  a  corporeal  mouth,  still  the  duty  of  hospitable  attention  is  not  thereby 
truly  fulfilled :  consequently  he  attains  not  heaven.  If  any  person,  through 
ignorance,  follow  a  path  repugnant  to  these  rules,  the  king,  anyhow 
informed  of  it,  should  investigate  the  matter  and  restrain  him.  This  con- 
stnietien  must  be  admitted ;  else  the  text  (XLVI),  and  others  on  the  same 
subject,  are  uselessly  placed  under  the  title  of  Judicial  Procedure,  in  the 
institutes  of  Mjbktt. 

Lin. 

Dacsha  : — Dwelling  in  a  house,  as  a  householder  is  practised  for  the 
sake  of  happiness,  and  that  happiness  depends  principally  on  the 
wife ;  she  is  indeed  a  wife,  who  is  attentive  to  precept,  obedient  to 
command. 

2.  And  obsequious  to  her  lord;  who  never  speaks  mikindly ;  who  is 
careful  in  household  management,  virtuous,  and  prolific  :  a  woman, 
endued  with  such  qualities,  is  no  doubt  a  goddess  of  abundance. 

3.  She  whose  temper  is  cheerful,  who  is  ever  attentive  to  her  place, 

respectful  and  affectionate  to  her  husband,  is  trul^  a  wife;  any  other 

is  useless. 

*'  For  the  sake  of  happiness ;"  since  happiness  may  be  attained  in 
another  order  besides  tliose  of  devotion.     "  Who  never  speaks  unkindly ;" 

*  The  meaning  of  the  name  is  ^^consnmmatioD,  or  completioD,  of  the  foUowtn  of  the 
Sitma-vHar  T. 
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who  avoids  hanb  language.  *^  Her  place ;"  her  habitation,  bed,  teat,  and 
the  like.  "  Beepectful ;"  reverent.  This  details  the  qualities  intended  by 
the  expression  ^^  endued  with  excellent  qualities." 

LIV. 
Vyasa  : — Let  the  wife  of  a  virtuous  man  rise  before  him,  b^  diligent 
in  household  management,  repose  on  an  humbler  bed  and  seat,  avoid 
unkind  discourse,  and  pursue  his  benefit 

After  the  husband  and  wife  have  slept  through  the  night,  let  her  rise 
first,  at  dawn  of  day  ;  let  her  not  require  an  equal  bed  and  seat ;  and  let  her 
perform  that  by  which  her  husband  may  be  benefited. 

LV. 

Dacsha  : — ^With  sorrow  does  he  eat  who  has  two  contentious  wives ; 
dissention,  mutual  enmity,  meanness  and  pain  distract  his  mind. 
But,  although  he  have  two  wives,  if  they  be  complacent,  his  food  is 
tasted  with  pleasure  ;  no  strife  or  contention  exists ;  no  mutual  enmity ;  no 
endurance  of  pain ;  no  sorrow. 

LVL 
MsNU :— For  a  whole  year  let  a  husband  bear  with  his  wife,  who  treats 
him  with  aversion ;  but  after  a  year,  let  him  deprive  hev  of  her 
separate  property,  and  cease  to  cohabit  with  her. 

With  his  wife^  who  has  contracted  a  dislike  of  her  husband,  let  him  be 
patient  for  a  whole  year;  but,  after  that  period,  takiLg  back  from  his  wife, 
who  treats  him  witli  aversion,  the  ornaments  and  other  property  given  by 
himself^  let  him  cease  to  approach  her :  but  mere  food  and  clothes  must  be 
4hUowed  to  her.  Cull^oabhatta, 

That  her  hatred  should  be  endured  for  a  whole  year,  is  approved ; 
within  that  period,  a  husband,  proposing  to  forsaJke  her, /should  be  prevented, 
by  the  interposition  of  fri  'uds,  and  by  other  means  of  conciliation :  but,  afber 
a  year,  there  is  no  offence  in  his  forsaking  her. 

LVIL 

Menu  :-*-EH[ie  who  neglects  hsr  Ion],  though  addicted  to  gamuig,  fond 
of  spiritmons  liquors,  or  •diseased,  maait  be<leserted  for  three  months, 
and  deprived  of  her  ornaments  and  household  furniture : 

2.  Sut  she  who  is  ai^erse  irom  a  mad  husUand,  or  a  dieadly  simier,  or 
an  eunuch,  or  one  without  maBiy  strength,  or  ono  afBi<^ted  with 
saoh  imaladies  as  .punish  crimas,  must  mjljber  be  deserted  nor 
atripped  ef  her  properfy. 

That  woman  who,  omitting  thie  attention  ^xkd  the  like,  Begleets  a 
husband  addicted  to  gaming  and  similar  vices,  fond  of  inebriating  liquors, 
or  diseased,  must  be  unapproached  for  thred  months,  and  deprived  of  her 
ornaments,  her  bed,  and  other  furniture.  Cbtll^cabhatta. 

Here  one  addicted  to  intoxication,  but  not  degraded,  is  meant.  As 
her  neglect  of  a  depraved  husband  is  a  slight  offence,  the  punishment  is 
small ;  but  if  she  repeatedly  neglect  him,  it  h  proper  that  she  ehould  be 
repeatedly  forsaken. 
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But  she  who  attends  not  a  husband,  whose  mind  is  alienated  by  the 
effect  of  air  or  other  oon^titutional  element,  or  a  deadly  sinner  (as  described 
in  the  eleventh  chapter),  or  unmanned,  or  destitute  of  manly  strength 
(from  an  obstruction  of  the  seminal  juices  or  the  like),  or  degraded,  because 
he  is  afflicted  with  leprosy  or  a  similar  disease,  must  not  be  deserted,  nor 
deprived  of  her  property.  CiriiLdcABHATTA. 

**  As  described  in  the  eleventh  chapter ;"  for  there  crimes  in  the  first 
degree  and  so  forth  are  mentioned.* 

"  One  without  manly  strength  ;*'  impotent,  though  apparently  possess- 
ing manhood.  "Aversion  from  a  husband;"  want  of  diligent  attention, 
not  absolute  desertion  ;'for  a  text  declares, 

LVIIL 
A  hoBband,  who  is  not  an  outcast,  should  not  be  forsaken  by  women 
desirous  of  happiness  in  another  world. 

An4  it  is  ihu€  shown,  that  a  husband  who  is  not  degraded  may  not  be 
forsaken. 

LIX 

Kabxda  : — A  husband  who  abandons  an  afifectionate  wife,  or  her  who 

speaks  not  harshly,  who  is  sensible,  constant,  and  fruitful,  shall  be 

brought  to  his  duty  by  the  king  with  a  severe  chastisement. 

A  husband  deserting  a  wife  endued  with  excellent  qualities,  to  connect 
himself  with  another  wife  and  so  forth,  incurs  a  severe  chastisement ;  that  is, 
the  punishment  of  a  thief :  for,  on  the  subject  of  the  punishment  of  robbery, 

LX. 

Vishnu  says  .—The  man  who  deserts  a  faultless  wife,  shall  st^er  the 
same  punishment, 

LXL 
DivALA : — No  atonement  is  ordained  for  that  man  who  forsakes  his 
own  wife,  through  delusion  of  mind,  deserting  her  illegally ;  nor  for 
him  who  forsakes  a  virtuous  son. 

"  Deserting  illegally ;"  abandoning  her  contrary  to  law. 

The  Retndeara. 

'' Deserting ill^ally'*  is  an  epithet  of  the  precedmg  term;  thus  the 
sense  is,  "  that  man  who  abandons  his  wife  illegally,  or  forsakes  a  virtuous 
son." 

LXIL 
DxYAUL  :*-A  man  may  exclude  from  his  bed,  or  from  pilgrimage  (for 
Uu  term  is  explained  in  both  sensesjy  a  wife  who  is  afflicted  with 
leprosy,  degraded  from  her  class,  barren,  or  insane,  whose  courses 

'  '   '  ' 

*  Oup.  ZI»  V*  55,  fte. 
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are  stopped,  or  who  is  wicked ;  but  he  may  not  exclude  Iter  from  all 
business.  ^ 

"  From  his  bed ;"  according  to  the  Retndcara.  Others  expound  it 
'^  from  pilgrimage/'  but  in  a  general  sense,  comprehending  caresses  and  the 
like. 

''  Not  from  all  business ;"  not  from  business  of  which  she  is  capable. 

^ULAFAKI. 

Women  afflicted  with  leprosy,  and  the  rest,  are  excluded  from  sexual 
intercourse :  commerce  with  their  husbands  is  forbidden  ;  but  they  are  not 
universally  excluded  from  all  business.  However,  women  degraded  from 
their  class,  and  the  rest,  are  also  rejected  in  matters  pertaining  to  acts  of 
religion.  Of  these  women,  she  who  is  afflicted  with  leprosy  is  debarred 
from  commerce  with  her  husband,  because  intercourse  is  improper ;  she  who 
is  degraded,  lest  a  taint  of  sin  be  contracted  from  her ;  she  who  is  barren, 
because  it  would  be  vain ;  she  who  is  insane,  because  the  text  forbids  it,  or 
because  she  is  considered  as  tainted  with  sin ;  she  whose  courses  are  stopped, 
because  the  probability  of  conception  may  be  questioned ;  and  she  who  is 
wicked,  because  she  is  an  object  of  aversion. 

LXIIL 
Nareda  : — It  is  a  crime  in  them  both,  if  they  desert  each  other,  or  if 
they  persist  in  mutual  altercation,  except  in  the  case  of  adultery  by 
a  guarded  wife. 
2.  Let  a  man  banish  from  his  house  a  wife  who  embezzles  all  his 
wealth  under  pretence  of  female  property,  or  who  procures  an 
abortion,  or  who  wishes  the  death  of  her  husband. 

"  Crime  ;**  sin.  The  Betndcara. 

Unless  a  wife,  who  is  diligently  guarded,  be  disloyal,  both  husband  and 
wife,  forsaking  each  other,  are  guilty  of  a  heinous  sin;  but  there  is.  none  in 
abandoning  a  disloyal  wife,     Thus  some  expound  the  text. 

"Who  embezzles  all  his  wealth,  under  pretence  of  female  property;" 
one  by  whom  all  property  is  embezzled  as  female  property.     The  lUindcara, 
That  is,  as  her  own  female  property. 
A  wife  by  whom  all  his  wealth  is  falsely  included  in  female  property. 

'     The  Calpa  drima> 

"  Let  him  banish  from  his  house  ;"  banishing  her  from  the  principal 
habitation,  let  him  assign  her  a  separate  dwelling  within  his  close.  Thus 
some  expound  the  law. 

LXIV. 

Uncertain : — Let  him  banish  from  the  house  a  wife  who  constantly 

dissipates  wealth,  and  who  speaks  unkindly,  and  her  who  eats  before 

her  husband : 
2.     Let  him  never  dignify  with  his  love  a  barren  wife,  nor  her  who 

bears  only  daughters,  nor  one  who  is  ever  contumacious ;  if  ho  do, 

he  partakes  of  her  faults. 
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LXV. 

Menu  : — That  woman,  who,  having  bathed  after  her  courses,  reftises 

the  approaches  of  her  husband,  let  him  banish,  proclaiming  her,  in 

the  middle  of  the  town,  guilty  of  infanticide. 
2.    And  her  who,  through  aversion  from  her  husband,  falsely  pretends 

to  have  her  courses,  let  him  banish,  proclaiming  her,  in  the  presence 

of  kinsmen,  guilty  of  infanticide. 

"  Aversion  ;"  hatred.  In  the  preceding  case  a  motive  is  supposed  in 
the  want  of  affection,  but  short  of  hatred :  thus  the  texts  are  not  without  a 
difference. 

Or  the  last  text  relates  to  many  instances  of  deception  in  regard  to  her 
courses ;  the  first  concerns  a  single  refvaal.  The  Retndcara, 

"  Proclaiming  her  offence  ;'*  announcing  her  guilty  of  infanticide  ; 
because  she  has  opposed  the  procreation  of  an  embryo,  declaring  her  equally 
guilty  with  the  slayer  of  an  infant.  Her  refusal  of  going  n'^ar  her  husband 
is  the  subject  of  the  first  text;  the  subject  of  the  second  is  her  refusal  of  his 
caresses,  through  hatred,  though  she  have  attended  him.  Such  is  the 
distinction  according  to  other  lawyers.  On  this  construction,  since  the  first 
case  does  not  clearly  state  a  motive  different  from  hatred,  the  sense  of  the 
last  text  is  included  in  the  first ;  if  she  deceive  her  husband  many  times  iu 
r^ard  to  her  menses,  she  ^has  of  course  deceived  him  in  one  instance. 

LXVI. 

Baudhayana  :— Prudent  men  forsake  a  wife  who  neglects  due 
attendance,  who  is  barren,  or  immoral,  or  who  frequents  the  houses 
of  strangers ;  they  instantly  jfcr^aie  one  who  speaks  unkindly  • 

2.     In  the  tenth  year  a  man  may  forsake  one  who  bears  no  children ; 

in  the  twelfth,  one  who  bears  daughters  only ;  in  the  fifteenth,  one 

tvhose  children  are  all  dead ;  but  instantly  one  whj  speaks  unkindly. 

"  Immoral ;"  vicious.  "  They  instantly  forsake  one  who  speaks 
unkindly  :'*  they  forthwith  abandon  her.  Thus,  a  man  should  endeavour 
to  reclaim  one  who  neglects  due  attendance  and  so  forth  ;  but  no  such 
endeavour  is  used  with  one  who  speaks  unkindly.  A  man  may  forsake  a 
barren  wife  in  the  tenth  year  after,  the  period  when  pregnancy  might  have 
been  expected ;  and  one  whose  children  are  all  dead,  i\\  the  fifteenth  year 
after  the  death  of  her  children. 

LXVII. 
Menu  :— A  wife  who  drinks  any  spirituous  liquors,  who  acts  immorally, ' 

who  shows  hatred  to  hei'  IcA'd^  who  is  incurably  diseased,  who  is 
mischievous,  who  wastes  his  property,  may  at  all  times  be  superseded 
by  another  wife. 

A  wife  who  is  addicted  to  the  use  of  any  forbidden  spirituous  liquor, 
whose  conduct  is  vicious,  who  is  disposed  to  act  in  opposition  to  hpr  hus- 
band, who  is  afflicted  with  leprosy  or  other  similar  disease,  who  is  disposed 
to  injure  her  husband,  and  who  continually  squanders  liis  wealth,  may  be 
euperseded;  that  is,  another  marriage  may  be  contracted,  though  she  be  living. 

CULLUCABHATTA. 
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A  second  marriage,  or  cm  gubsequeat  to  faer's,  contracted  by  her  hus- 
band, is  supersession. 

Lxvni. 

YaJNYAWALCYA  : — One  who  drinks  inebriating  liquors,  who  is  incurabU/ 
diseased,  who  is  quarrelsome,  or  barren,  who  wastes  his  wealth,  who 
speaks  unkindly,  who  brings  forth  only  daughters,  may  be  super- 
seded by  another  wife ;  and  so  may  she  who  manifests  hatred  to  her 
husband.  . 
Who  drinks  spirituous  liquors,  whether  she  be  of  the  servile  or  other 

class ;  for  the  prohibition  is  general. 

LXIX. 

Half  his  body  perishes,  whose  wife  drinks  intoxicating  liquors. 

"  Diseased*'  (LXVIIIJ  ;  infected  with  a  lasting  malady. 

"  Quarrelsome ;"  contentious.  "  Barren ;"  unprolific.  **  Who  wastes 
his  wealth  "  who  dissipates  his  property.  "  Who  speaks  unkindly ;''  whose 
discourse  is  evil.  "Who  brings  forth  daughters;'*  who  bears  daughters 
only.  "Who  manifests  hatred  to  her  husband;**  who  acts,  on  every  occa- 
sion, injuriously  to  him.  The  Mitdcshard, 

"One  who  drinks  inebriating  liquors;"  meaning  i\iQ  yfi^Q  of  a  twice- 
born  man.  "  Diseased  ;**  and  therefore  incapable  of  household  affairs. 
"  Quarrelsome ;"  or  wilful.  Naturally  "  barren.**  "  Who  attempts  her  own 
life"  (for  the  gloss  substitutes  dtmaghnl  for  arVhaghnl)  ;  who  attempts 
suicide  by  hanging  herself  or  otherwise.  "  Who  speaks  unkindly ;"  *  to  her 
husband*  must  be  supplied.  "  Who  brings  forth  daughters  ;**  who  bears 
only  daughters.  "  Who  manifests  hatred  to  a  man  ;**  who  detests  the  son 
of  her  husband  by  another  wife^  and  so  forth.  The  Dipaealied. 

The  text  cited  (LXIX)  concerns  a  twice-born  man ;  for  those  who  are 
not  degraded  in  comsequence  of  drinking  spirituous  liquors  themselves,  are 
not  degraded  in  consequence  of  their  wives  drinking  intoxicating  liquors. 
Such  is  the  opinion  intimated  in  the  Dipaealied.  The  wives  of  those  who 
are  not  permitted  to  drink  inebriating  liquors  must  be  forsaken,  if  they  be 
addicted  to  the  evil  practice  of  intoxication  from  drinking  such  liquors ;  for 
they  are  degraded :  but  the  desertion  of  all  degraded  women  is  enjoined  in 
another  text.     This  remark  is  made  by  other  commentatort. 

LXX. 

'  Menu  : — A  barren  wife  may  be  superseded  by  another  in  the  eighth 
year ;  she  whose  children  are  all  dead,  in  the  tenth ;  she  who  brings 
forth  OTily  daughters,  in  the  eleventh ;  she  who  speaks  imkindly, 
without  delay- 
In  the  eighth  year  of  barrenness,  counted  from  the  first  season,  she  may 
be  superseded  ;  one  whose  children  are  all  dead,  in  the  tenth  ;  and  one  who 
bears  onUf  daughters,  in  the  eleventh :  but  she  who  speaks  unkindly,  with- 
out delay,  provided  she  have  no  son ;  for,  if  she  have  male  issue,  she  may 
not  be  superseded,  since  that  is  prohibited  by  another  Sage  (LXXI). 

CULLtJCABHATTA. 
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LXXL 
If  his  wife  be  virtuous,  and  have  borne  a  son,  let  not  a  man  contract 
another  marriage,  unless  he  do  so  on  the  loss  of  his  wife  or  eon. 
"  Yirtuotis"  here  intends  speaking  affectionatelj  and  so  forth.  No  in* 
consistency  with  the  text  of  BadtthAyaka  (LXVI)  can  be  here  alleged  ;  for 
he  speaks  of  desertion,  but  Meku  speaks  of  a  second  marriage.  It  must  be 
noticed,  that  it  appears  from  the  text  of  Mekxt  (LXX),  which  permits  the 
supersession  of  a  barren  wife  in  the  eighth  year  and  so  forth,  and  from  the 
other  text  (LXXI),  which  forbids  the  supersession  of  a  virtuous  wife  who 
has  borne  a  son,  that  a  second  marriage  should  not  be  contracted  without 
some  fault  on  the  part  of  the  first  wife.  But  marriages  with  women  of  the 
four  classes  may  be  contracted  by  an  amorous  man,  with  the  consent  of  his 
first  wife  anyhow  obtained. 

ViJirrlNtewABA,  quoting  the  following  text,  with  this  remark^  *  Yaj- 
'  mrAWiJiiOTA  denounces  punishmeiU  against  one  who  supersedes  his  wife 

*  without  just  cause  for  supersession,'  adds, '  he  who  forsakes,  that  is,  super- 
'  sedes  such  a  wife,  shall  be  compelled  by  the  king  to  pay  the  third  part  of 

*  his  property.' 

LXXIL 

YiJNYAWALCYA : — He  who  forsakes  a  wife,  though  obedient  to  his 

commands,  diligent  in  household  management,  mother  of  an  excellent 

son,  and  speaking  kindly,  shall  be  compelled  to  pay  the  third  part 

of  his  wealth;  oTj  t/poor,  to  provide  a  maintenance  for  that  wife. 

But  the  author  of  the  Dipacalicd  has  not  explained  this  desertion  as 
consisting  in  supersession. 

LXXIII. 
Menu: — But  she  who,  though  afficted  with  illness,  is  beloved  and 
virtuous,  must  never  be  disgraced,  though  she  may  be  superseded 
by  another  wife  with  her  own  consent. 
With  the  assent  of  her  again,  who,  though  afflicted  with  disease,  is 
obedient  to  her  husband,  aqd  virtuous,  another  marriage  may  be  contracted ; 
bat  she  must  never  be  disgraced.  Gttll^'CABHatta. 

"  Afflicted  with  illness"  is  not  to  be  taken  in  a  large  sense,  comprehend- 
ing accidental  barrenness  and  the  like ;  for  progeny  is  declared  necessary. 
This  is  remarked  by  other  lawyers, 

LXXIV. 

YiJNYAWALCYA : — But  a  superseded  wife  must  be  maintained ;  else  a 

great  offence  is  committed. 

.  Though  superseded  by  another  wife,  she  must  be  treated  with  courtesy, 
and  receive  gifbs  and  respect  as  before ;  else,  (that  is,  if  she  be  not  maintained,) 
a  heinous  siu  is  committed,  and  a  fine  is  incurred,  as  will  be  mentioned. 

VUKTAirlBftWAmA, 

But  no  reverence,  say  others,  is  due  to  a  degraded  woman. 
"  A  fine,  as  will  be  mentioned  ;"  alluding  to  the  forfeiture  of  a  third 
part  of  his  property  (LXXII).    It  should  be  here  noticed,  that  a  woman 


Digitized  by  VjOOQ IC 


134  DUTIES  OF  A  HUSBAND.  [BOOK  IV.  CH.  I. 

addicted  to  inebriating  liquors  (LXVIII)  comprehends,  in  a  general  sense, 
any  woman  liable  to  abandonment,  as  declared  by  other  Sages. 

LXXV. 

Menu  :— If  a  wife,  legally  superseded,  shall  depart  in  wrath  from  the 
house,  she  must  either  instantly  be  confined,  or  abandoned  in  the 
presence  of  the  whole  family. 

That  wife  again,  who,  being  superseded,  departs  in  wrath  from  the 
house,  should  be  instantly  chastised  with  a  rope  or  the  like,  and  compelled 
to  stay ;  or,  if  her  resentment  cannot  be  repressed,  she  must  be  abandoned  in 
the  presence  of  her  father  and  the  rjst  of  her  family.  Cull^cabhatta, 

This  abandoning  of  her  in  the  presence  of  her  family  is  a  repudiation 
proclaimed  to  all,  in  this  form,  "  she  is  now  rejected  by  me ;"  and  afterwards, 
offences  committed  by  that  woman  do  not  affect  the  man. 

LXXVI. 

Va^isht'ha  :— From  connubial  intercourse,  from  pilgrimage,  from 
what  pertains  to  acts  of  religion,  these  four  should  be  rejected, 
namely  J  one  who  yields  herself  to  her  husband's  pupil,  or  to  his 
spiritual  parent ; 

2.     And  especially  one  who  attempts  the  life  of  her  lord,  or  who 

converses  with  the  vilest  of  men. 

"  Vile ;"  despicable,  as  a  Chdnddla  or  the  like.  The  Retndcara. 

"  Vile ;"  abject,  begotten  in  the  inverse  order  of  the  classes. 

The  Dipaealicd. 

Others  add,  that  "rejection"  means  exclusion  from  connubial  intercourse 
and  the  rest. 

LXXVII. 
Yajnyawalcya  : — From  disloyalty  in  thought  a  woman  is  purified  by 
her  courses;  but,  in  case  of  conception  hy  unlawful  commercey 
desertion  is  enjoined  by  the  law ;  and  so  in 'the  case  of  her  destroying 
an  embryo,  or  slaying  her  husband,  or  committing  *aiiy  sin  in  the 
first  degree. 

Since  a  text  of  Mbku  expresses,  that  a  woman,  whose  thoughts  have 
been  unchaste,  is  purified  by  her  monthly  discharge,*  this  purification  by 
her  courses  concerns  mental  disloyalty  :  but  if  she  have  conceived  by  a  man 
of  low  class,  she  must  be  forsaken ;  of  course  expiation  is  suggested  in  case 
of  disloyalty  in  mind  or  body,  provided  she  do  not  conceive.  If  she  destroy 
an  embryo,  slay  her  husband,  or  commit  any  sin  in  the  first  degree,  she  must 
be  forsaken.  'S^lafani. 

ViJNTA5i8WAttA  coucurs  in  that  exposition  ;  but  explains  "  in  case  of 
conception,"  in  case  of  pregnancy  by  commerce  with  a  man  of  the  servile 
class  ;  and  quotes  the  following,  text  of  law ; — 


•  Chapter  V,  v.  CVIII. 
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LXXVIII. 
Wiyes  of  Brahmanasy  Cshatriyasy  and  Vaisyasj  approached  by  a  man 

of  the  servile  class,  are  purified  by  penance,  provided  they  bring 

forth  no  children  by  such  commerce ;  and  not  otherwise. 

.     LXXIX. 

HarIta  : — A  man  should  avoid  her  who  has  destroyed  an  embryo,  has 
criminally  conversed  with  a  man  of  low  class,  with  a  pupil,  or  with 
a  son,  is  addicted  to  drinking  or  to  brawls,  or  wastes  property  or 
stores  ofgVBin. 

LXXX. 

Menu  : — That  a  woman  who  follows  her  own  will  should  be  forsaken, 

is  ordained  by  the  law ;  but  let  not  a  man  slay  his  wife,  nor  mutilate 
her  person :' 
2.    ViVASWAT*  declared,  that  a  woman  wilfully  disloyal  should  be 
.  forsaken,  not  slain  nor  disfigured ;  a  man  should  avoid  the  slaughter 
of  women. 
He  declared,  that  she  should  not  be  slain,  nor  disfigured. 

The  Betndcara. 
LXXXL 
Kabsda  : — If  a  woman  be  disloyal,  ignominious  tonsure,  the  lowest 

bed,  the  meanest  food,  the  worst  habitation,  and  the  task  of  removing 
filth,  constitute  her  punishment. 

LXXXII. 

Yajnyawalcya:— Let  a  man  keep  a  disloyal  wife  deprived  of  her 

rights,  squalid,  maintained  on  a  baU  of  grain  alone,  subdued,   and 

onlt/  suffered  to  repose  on  the  meanest  bed. 

On  this  CflAKDiswABA  remarks,  that '  rejection  and  other  penalties  are 
denounced  against  disloyal  wives,  according  as  the  offence  is  heinous  or 
venial :  the  rule  of  decision  must  depend  on  the  several  distinctions  of  dis- 
loyalty.' Meaning  wilful  and  casual  disloyalty,  and  other  distinctions. 
But  VuNTANsSwABA  says,  she  who  is  disloyal  should  be  kept  by  her  hus- 
band in  her  own  house,  ^*  deprived  of  her  rights,*'  that  is,  divested  of  her 
right  to  maintenance,  to  jewels  and  the  like ;  "  squalid,' '  or  destitute  of 
collyrium,  perfumed  unguents,  apparel,  and  ornaments;  "subdued,"  by 
restricting  her  food  to  the  mere  sustenance  of  Ufe,  and  by  other  expedients ; 
and  only  suffered  to  repose  on  the  meanest  bed,  or  on  the  bare  ground : 
lei  him  $o  treat  her,  for  the  sake  of  inducing  repentance,  not  for  the  sake  of 
atonement ;  since  penance  is  separately  mentioned. 

Mknu: — ^A  wife,  excessively  corrupt,  let  her  husband  confine  to  one 

apartment,  and  compel  her  to  perform  the  penance  ordained  for  a 

man  who  has  committed  adultery,  f 

•  Htl©  of  StJBTA. 

t  The  last  hemistich  only  wa«  inserted ;  I  cite  the  whole  yene,  as  the  quotation  would 
not  otherwise  be  intelligible.  T. 
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Sleeping  on  the  bare  ground  and  8o  forth  is  her  punishment,  according 
to  other  lawyers: 

To  prevent  the  repetition  of  disloyalty,  let  him  confine  her  in  her  own 
apartment,  allowing  her  a  ball  of  rice  onltf  for  her  sustenance.      ^^lapani. 

LXXXIIL 
Ybihaspati: — A  wife  who  is  disloyal,  though  maintained  and  guarded, 
let  a  man  keep  in  his  house,  squalid  in  her  person,  suffered  only  to 
repose  on  the  lowest  bed,  and  maintained  on  a  ball  of  grain  alone : 
2.     But  she  who  has  criminally  conversed  with  a  man  of  low  class, 
may  legally  be. forsaken,  or  even  put  to  death. 
Some  remark,  that  the  prohibition  of  putting  a  wife  to  death  (LXXX) 
does  not  extend  to  the  case  of  adultery  with  a  man  of  low  class. 

LXXXIV. 
Smritiy  quoted  in  the  MUdoaharA ;— He  who  refuses  to  approach  his 
wife,  when  she  has  bathed  after  her  courses,  doubtless  sinks  to  the 
region  of  horror,  where  the  slayers  of  priests  are  tortured. 

LXXXV. 

YAjnyawalcya:—S6ma  gave  them  fairness;  a  Gand'harva  endowed 
them  with  a  charming  voice  ;  and  the  regent  of  fire,  with  uniyersal 
purity  I  hence  women  are  truly  pure. 

Therefore,  in  respect  of  universal  contact,  embraces,  and  the  likie, 

women  are  considered  as  pure  and  undefiled.  YuzsrYANEgWABA. 

A  man,  therefore,  must  necessarily  approach  an  unoffending  wife  at  the 

prescribed  season,  else  he  would  be  criminal,   and  his  wife  would  not  be 

guarded.    All  this  must  be  maintained  by  the  king. 
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CHAP.  IL 

ON  THE 

DUTIES   OF  AWIFE. 


Sect.  I. — On  the  Conduct  enjoined  to  Women,  tvhose 
Protectors  are  present. 

LXXXVL 
Menu  : — By  a  girl,  or  by  a  young  woman,  or  by  a  woman  advanced 
in  years,  nothing  must  be  done,  even  in  her  own  dwelling-place, 
according  to  her  mere  pleasure : 

2.  In  childhood  must  a  female  be  dependent  on  her  father ;  in  youth, 
on  her  husband ;  her  lord  being  dead,  on  her  son ;  if  she  have  no  sms, 
on  the  near  kinsmen  of  her  huAand;  if  he  left  no  kinsmen^  on  those  of 
her  father;  if  she  have  no  paternal  kinsmen^  on  the  sovereign:  a  woman 
must  never  seek  independence. 

3.  Never  let  her  wish  to  sepa)*ate  herself  from  her  father,  her  husband, 

or  her  sons;  for,  by  a  separation  from  them,  she  exposes  both 

families  to  contempt. 

Thus,  if  she  receive  the  caresses  of  any  man  but  her  husband,  in  conse- 
quence of  her  separation  from  these  protectors,  both  families  are  dishonoured. 

LXXXVIL 

YijNYAWALCTA : — Careful  of  the  domestic  furniture,  diligent  in  the 
management  of  the  household  a£fairs,  cheerful,  avoiding  expense, 
let  her  show  reverence  to  her  husband's  parents,  obsequiously 
honouring  her  lord. 

Carefully  repositing  in  their  places  the  domestic  furniture,  or  seats 
and  utensils  employed  in  the  house  :  as  the  pestle,  mortar,  and  winnowing 
basket,  and  the  like,  in  the  place  where  grain  is  husked,  and  the  grinding 
stone  and  pebble  together  in  the  place  where  things  are  ground,  and  so 
forth.  The  Mitdcshard* 

SuXAPAKi  aUo  explains  the  same  term  ^  repositing  the  household 
utensils.' 
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LXXXVIII. 

Smntiy  quoted  in  the  Retndcara :— An  affectionate  well-wisher  to  her 

lord,  strict  in  her  conduct,  keeping  her  senses  in  subjection,  she 

acquires  renown  in  this  world,  and,  after  her  death,  the  highest 

abode. 

Entertaining  good  wishes,  founded  on  affection. — ^^^lapani. 

"  Affection ;"   exclusive  mental  regard,  and  wishing  that  which  is  best 

in  a  moment  of  distress.  ViJinrANE§WABA. 

LXXXIX. 

Menu: — She  must  always  live  with  a  cheerful  temper,  with  good 
management  in  the  affairs  of  the  house,  witli  great  care  of  the 
household  furniture,  and  with  a  frugal  hand  in  all  her  expenses. 

XC.  . 

Vbihaspati: — Eising  early,  reverence  to  venerable  persons,  prepara- 
tion of  food  and  condiments,  the  lowest  seat  and  bed:  such  is 
declared  to  be  the  proper  conduct  of  women. 
"  Preparation  of  food  and  condiments ;"  the  dressing  of  victuals  and 

the  like. 

•       XCI. 

Dbvala  : — Dependence,  attendance  on  her  husband,  aid  in  his  religious 

ceremonies,  respectftil   behaviour  to  those  who  are  entitled   to 

veneration  from  him,  hatred  to  those  who  bear  enmity  to  him,  no 

ill  will  towards  him,  constant  complacency,  attention  to  his  business, 

are  the  duties  of  women. 

'^  Aid  in  his  religious  ceremonies  ;'*  attendance  on  her  lord  when  the 
sacrificial  fire  is  supplied,  when  offerings  are  made,  and  so  forth.  Respect- 
ful behaviour  to  his  father  and  others  entitled  to  veneration  and  respect  from 
him.  *^  Hatred  to  those  who  bear  enmity  to  him  ;^*fir  no  benefit  should 
be  conferred  by  a  woman  on  those  who  injure  her  husband,  even  though 
they  sooth  her  with  praise.  ''  iNo  ill  will  towards  him  ;**  no  thoughts  inju- 
rious to  her  husband.  '^  Attention  to  bis  business  ;'*  industry .  in  business 
which  concerns  her  husband. 

XCII. 

Vishnu,  after  premising  "  duties  of  women :" — ^Accompanying  of  her 
husband,  reverence  of  his  father,  of  spiritual  parents,  of  deities  and 
guests,  great  cleanliness  in  regard  to  the  domestic  furniture,  and 
care  of  the  household  vessels;  avoiding  the  use  of  philters  and 
charms,  attention  to  auspicious  customs,  austerities  after  the  death 
of  her  husband,  no  frequenting  of  strange  houses,  no  standing  at  the 
door  or  window,  dependence  in  all  affairs,  subjection  to  her  father, 
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husband,  and  son,  in  childhood,  youth,  and  age :  such  are  the  duties 

of  a  woman. 

"  Aocx^npanying  of  her  husband ;"  going  wherever  her  husband  goes, 
but  to  no  place  unauthorized  by  him ;  or  it  may  be  read,  attending  him  at 
his  religious  ceremonies.  "Use  of  philters  and  charms;"  subduing  by 
incantations  and  drugs.  **  Standing  at  the  door  and  window,"  to  gaze  at 
her  husband's  oountenanoe :  or  "  not  standing  at  the  door  and  wbdow,"  lest 
her  husband  should  entertain  suspicions  of  her  holding  commerce  with 
other  men. 

xcin. 

The  Mahdbh&rata : — Should  her  husband  discover  a  woman  to  bo 
wholly  addicted  to  charms  and  philters,  let  him  shun  her  as  he 
would  a  serpent  which  had  crept  into  his  house. . 

XCIV. 

Speech  of  Uie  goddess  of  abundance  to  the  goddess  of  the  earth,  quoted 
in  the  Retnhcara:* — **  With  women  ever  pure  and  adorned,  faithful 
tg  their  lords,  speaking  kindly,  not  lavish,  blessed  with  progeny^ 
careful  of  the  household  goods,  attentive  to  religions  worship ; 

2.    '^  Whose  houses  are  neat,  whose  senses  are  subdued,  who  avoid 

strife,  who  are  not  avaricious,  who  respect  their  duty,  who  are  endued 

with  tenderness,  I  am  ever  present^  O'tbou  supporter  of  worlds  I'' 

"  Attentive  to  religious  worship  ;"  attentive  to  the  business  of  provid- 
ing oblations  for  the  worship  of  deities  and  for  other  sacraments.  *'  Who 
avoid  strife,"  or  contention.  "  Who  are  not  avaricious ;"  who  are  not 
covetoiis. 

XCV. 
Sahc'ha  and  Lio'hita  : — For  every  succeeding  day  let  the  wife  clean 

the  vessels  used  at  meals ;  let  her  sweep  the  dwelling-house  and  gate, 
and,  when  clean,  preserve  it  so ;  let  her  provide  curds,  rice,  durva 
grass,  new  leaves,  and  blossoms,  for  oblations ;  let  her  reverently 
salute  her  husband's  parents,  and  afterwards  perform  the  necessary 
business  of  the  household :  let  her  eat  nothing  before  the  gods  and 
guests  are  satisfied,  nor  before  her  husband  has  eaten,  except  drugs 
swallowed  medicinally. 
"For  every  succeeding  day  ;  for  each  coming  day.   .  The  construction 
of  the  sentence  is  this :  let  her  eat  nothing,  before  her  husband  has  eaten, 
except  drugs  sioallowed  medicinally  ;  but  as  a  remedy  for  any  distemper,  she 
may  swallow  drugs,  even  before  her  husband  has  eaten.        The  Betndeara, 
"  Let  her  sweep  the  dwelling-house  and  gate  ;'*  let  her  clean  the  habi- 
tation.    " And,  when  clean,  preserve  it  so;"  prevent  the  introduction  of 
uncleanly  things  into  a  clean  house :  or  let  her  sweep  the   court-yard 
and  ihe  like. 

•  From  Vishnu,  if  IIq  citation  ia  the*  Viv&dSi*nava  be  correct. 
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XCVI. 

KiSHYAsRlNGA ; — Let  her  attend  to  the  business  of  the  house,  and  heed 
her  ornaments ;  after  the  daily  bath,  let  her  adorn  her  locks  with 
flowers  and  with  dress ; 

2.  Privately  let  her  retire  early  from  the  couch  of  her  lordy  that  no 
other  may  perceive  her  withdrawing;  let  her  pay  adorati(m  to  the 
deities,  and  supply  oblations  with  fragrant  mixtures  and  blossoms. 

*'  Attend  to  the  business  of  the  bouse ;"  be  diligent  in  domestic 
affairs.  *'  Heed  her  oraaments;"  brighten  them,  hj.  cleaning  and  the  like. 
"After  the  daily  bath  adorn  her  locks;"  embellish  them  braided  after  the 
daily  bath.  The  Retndeara. 

''  Supply  oblations  with  fragrant  mixtures  and  blossoms  «;'*  at  twilight, 
let  her  prepare  oblations  at  home  with  mixt  perfumes,  lamps,  blossoms,  and 
the  like,  in  honour  of  the  deities :  thus  some  explain  the  phrase.  ''  Privately 
let  her  retire ;"  at  the  close  of  night,  let  her  withdraw  from  her  husband 
before  any  other  person  wakes. 

xcyii. 

Sanc'ha  and  Lio'hita  : — A  woman  must  not  go  forth  without  vesture, 

nor  move  without  her  upper  garment ;  nor  use  perfumes,  garlands, 

jewels,  or  variegated  apparel  in  seasons  of  mourning ;  nor  converse 

with  strangers,  except  traders,  mendicants  and  aged  men;  nor 

expose  her  navel.     Faithful  to  her  family,  she  must  wear  covering 

&om  her  ankles  upwards ;  and  never  bare  her  breasts ;  nor  laugh 

uncovered,  in  the  presence  of  respectable  men.  • 

Discovering  her  face  "  in  the  presence  of  respectable  men  ;'*  but  covered, 
she  may  indulge  herself  in  laughter.  The  JRetndeara. 

"Without  vesture;"  a  woman  must  not  go  forth  unclothed.  Another 
reading  has,  "  a  woman  must  not  go  forth  unbidden ;"  she  must  not  go 
beyond  the  hou6e  or  field  without  the  assent  of  her  lord.  She  must  not 
move  in  a  short  shifb,  with  her  breast  bare,  and  without  her  upper  garment. 
''Variegated;"  of  diversified  colours.  She  must  wear  clothes  from  her 
ankles  to  her  navel,  and  not  loosen  the  covei-ing  of  her  breast  in  the  presence 
of  any  person. 

XCVIII. 
Vyasa  : — Sitting  at  the  door,  continually  looking  out  from  the  windows, 
conversing  with  despicable  persons,  and  laughing  unseasonablt/y  are 
faults  which  bring  infamy  on  the  women  of  a  family. 
"  Conversing  with  despicable  persons ;"  talking  with  them.     . 

XCIX. 
Msini: — Drinking  spirituous  liquor,  associating  with  evil  persons, 
absence  from  her  husband,  rambling  abroad,  unseasonable  sleep, 
and  dwelling  in  the  house  of  another,  are  six  faults  which  bring  in- 
famy on  a  married  woman. 
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All  these  are  stated  as  modes  of  conduct  which  bring  infamy  on  women. 

The  Jletndcara. 

"Drinking;"  quaffing  spirituous  liquors.  "Associating  with  evil 
persons ;"  with  di^oyal  women  and  the  like.  "  Bambling  abroad  ;*'  going  to 
the  houses  of  strangers,  of  her  own  accord,  without  a  sufficient  motive. 
Sleeping,  or  reposing,  by  day.     Dwelling  in  the  house  of  any  stranger. 

c. 

YbJhaspati  : — Drinking  spiritaous  liquors,  rambling  abroad,  sleeping 

by  day,  and  neglect  of  the  household  bnsiness,  are  faults  which  bring 

infamy  on  a  woman. 

"Neglect  of  business"  here  signifies  not  performing  the  household 
business.  The  Retndeara. 

The  meaning  is,  not  attending  to  the  care  of  household  utensils  and  the 
like,  and  not  sweeping  the  house  and  so  forth. 

CI. 
Sanc'ha  and  Lio'hita  : — Let  not  a  woman  associate  with  harlots,  with 
women  whose  conduct  is  immoral,  with  fortune-tellers,  with  seducers 
and  corrupters,  nor  with  sinners:  by  their  society  she  would  be 
>  perverted.     Let  her  not  attempt  any  thing  iiy'urious  to  her  husband ; 
nor  use  vessels,  or  other  utensils  employed  at  meals,  of  such  sorts  as 
are  forbidden ;  nor  sleep  supine ;  nor  wear  sandals. 
"  llarlots ;"  courtezans.     "  Fortune-tellers  ;"  women  who  practise  divi- 
nation ;  they  are  mentioned,  considering  them  as  disposed  to  pervert  others. 
"  Seducers  ;*'  women  who  delude  others  :  these  sra  mentioned  with  some 
distinction  supposed  between  them  and  the  women  whose  conduct  is  immoral. 
"  Corrupters  ;"  women  ^ho  attempt  to  pervert  their  eompanions :  these  are 
,  supposed  different  from  the  women  already  described.     "  Sinners ;"  degraded 
women  and  others  who  have  been  guilty  of  crimes.  The  Betndcara. 

Others  explain  "  women  whose  conduct  is  immoral'*  to  be  such  as  are 
addicted  to  gaming  and  the  like  :  they  induce  a  disposition  to  evil  in  other 
women.  "  Seducers ;"  women  practised  in  guile.  "  Corrupters  ;*'  women 
skOled  in  insidious  discourse  tending  to  lead  the  mind  into  various  errors. 

CIL 

HarIta  : — We  will  next  propound  the  conduct  enjoined  to  married 
women.  The  wife  is  the  home :  a  man  should  not  consider  as  his 
home  a  habitation  ungraded  by  a  wife;  therefore  is  she  another 
home.  Thoroughly  cleaning  the  house,  let  her  remove  impurities 
falling  in  a  well-cleansed  and  dignified  habitation,  and  lay  up  what 
is  loose ;  let  her  shun  discourse  with  other  men  besides  her  husband j 
and  the  company  of  a  pretended  mendicant ;  let  her  not  frequent 
strange  houses,  plains  or  groves,  or  convents  of  mendicants ;  let  her 
nOt  loiter  on  the  road  to  the piAlic  well,  nor  walk  by  twilight;  let 
her  not  think  of  using  the  bod,  the  seat,  the  clothes,  or  the  jewels 


Digitized  by  VjOOQ IC 


142  DUTIES  OF  A   WIFE.  [BOOK  III.  CH.  U. 

of  others,  without  restoring  them  to  a  state  of  purify ;  nor  eat  in  the 
same  vessel  wUh  another^  nor  drink  spirituous  liquors,  nor  eat  flesh- 
meat,  nor  orts,  nor  refuse,  unless  from  her  spiritual  parents,  her 
husband,  or  her  son ;  let  her  be  void  of  desire  for  other  men  besides 
her  husband;  let  her  shun  vain  expences,  and  avoid  petulant  contra- 
diotion,  sloth,  gloominess,  emulation  ofotlier  families  and  the  like. 
Soiled  with  orts,  she  must  not  repair  to  the  temples  of  the  deities, 
or  to  the  house  of  him  to  whom  her  affections  are  due ;  without 
counsel,  or  before  she  has  supplied  the  sacrificial  fire,  she  must  not 
decorate  her  person,  nor  touch  with  unwashed  hands  4iie  goblet, 
the  sieve,  or  the  vessels  of  the  dairy :  she  must  wash,  and  reposit  in 
a  secure  place,  the  caldron,  its  lid,  the  ladle,  and  other  utensils.  On 
the  morrow,  again  washing  them,  let  her  use  them  in  the  prepara- 
tion of  food :  by  her  husband's  directions  she  may  touch  the  vessels 
employed  for  the  milk,  whence  oblations  are  supplied:  having  washed, 
wiped  and  placed  the  metallic  vessels,  having  swept  and  wiped  the 
house  and  so  forth,  let  her  perform  the  offices  committed  to  her  at 
the  approach  of  the  tiVne  for  oblations  to  the  assembled  gods,  bathing 
according  to  the  motive  for  ablutions :  clothing  herself  with  two 
white  garments,  having  washed  her  hands  and  leet,  having  spit  and 
having  sipped  water,  let  her  enter  the  temple  and  pay  her  adorations ; 
and  let  her  place  fire  in  the  kitchen,  provide  sacrificial 'fuel,  cusa 
grass,  flowers,  oblations,  and  vessels  used  in  propitiatory  rites,  and 
anoint  with  clarified  butter  the  food  and  the  like  intended  for  use^  in 
the  same  manner  toith  that  intended  for  offerings  ;  and  let  her  perform 
any  other  daily  business.  When  all  this  has  been  done,  and  the 
fire  has  been  supplied  in  honour  of  deities,  let  her  bring  the  obla- 
tions for  the  wives  of  gods. '  When  the  offerings  to  deities,  and  the 
hospitable  attentions  to  guests,  have  been  performed,  according  to 
the  means  of  the  householder,  and  after  satisfying  his  pupils  and 
friends  and  her  husband  himself,  the  wife,  wi^h  his  permissioiv  may 
eat  the  residue  in  private :  and  having  rinsed  her  mouth  with  water 
kept  for  her  own  use,  and  washed  and  cleaned  the  vessels  employed, 
she  must  lay  out  a  part  of  the  residue  in  a  spot  situated  within  the 
dose,  and  equally  distant  &om  the  north  and  east  regions,  saying j 
**  Salutation  to  Budba  the  lord  of  cattle  I"  this  is  a  fixed  rule.  In 
the  evening  the  same  offices  should  be  repeated^  which  are  directed 
for  each  successive  morning.  As  for  what  remains  to  be  done  after 
these  offices,  let  her  make  a  wall  of  ashes  at  the  door,  sayingy 
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<^  Salatation  to  the  adorable  Rudra  marked  wiih  ashes  I  I  make  a 
fence  of  ashes ;"  and  let  her  touch  therewith  her  lord,  her  son  and 
the  rest,  herself,  and  any  thing  which  should  be  guarded.  She* 
must  not  enter  her  bed  with  unwashed  feet,  nor  naked,  nor  soiled 
with  orts,  nor  disrespectfully,  nor  without  saluting  her  husband's 
feet ;  nor  rise  exposed  to  view,  nor  later  than  the  rising  of  the  sun ; 
nor  without  a  vessel  of  water.  She  must  regularly  clean  the  house ; 
she  must  be  circumspect,  careftd  for  the  best,  serene,  full  of  good 
wishes ;  she  must  speak  affectionately  to  her  husband ;  she  must 
not  sit  while  he  stands ;  nor  sit  above  him,  nor  in  a  questionable 
place ;  nor  gaze  at  him  continually :  she  must  wash  his  feet,  press 
his  limbs  with  her  hands,  attend  him  with  a  fan  when  he  feels  heat, 
and  wipe  from  his  limbs  perspiration  excited  by  the  sultriness  of 
summer.  She  must  relieve  him,  when  his  head  shakes  tJiroiigh 
pmiy  and  meet  him  in  the  yard  when  he  returns  fatigued  with  a 
load  from  another  town.  Entertaining  no  evil  thoughts,  let  her  do 
him  honour  with  rice,  grass  and  water  presented  in  an  argha  ;  and, 
under  his  directions,  practise  austerities,  execute  the  business 
of  the  deities,  and  perform  ablutions. 

"  A  wife  is  another  home ;"  even  she  is  the  home,  since  marriage  coo- 
stitutes  the  order  of  a  householder.  *'  Thoroughly  cleaning  the  house  ;*' 
accomplishing  the  desecation  of  it  by  thorough  sweeping.     The  Retndcara. 

The  sense  is  rendering  the  house  neat,  and  sweeping  it.  "  Lay  up 
what  is  loose ;"  or  hide  what  is  unconcealed.  ^'  6hun  discourse  with  other 
men  ;*'  if  wishes  may  be  thereby  excited,  avoid  the  sight  of  other  men,  and 
so  forth :  *'  and  shun  the  company  of  a  mendicant ;"  in  the  apprehension  of 
his  proving  to  be  a  pretended  mendicant,  refrain  from  associating  even  with 
a  true  one,  lest  her  duty  be  infringed.  '*  Let  her  not  frequent  the  houses  of 
o^ers."  '*  Groves  ;"  this  term  is  explained  by  Aicbba,  rows  of  amy  thinff, 
and  oftrte%  especially  :  the  sense  is, '  regular  woods.' 

^  Let  her  not  loiter  on  the  road  to  the  well ;"  let  her  not  stop  on  the 
road  while  going  to  the  well.  The  Retndeara. 

On  that  road  especially,  by  which  all  persons  fetch  water,  no  delays 
are  justified.  '*  Nor  walk  by  twilight ;"  still  less  by  night.  Let  not  a  well- 
disposed  woman  indulge  herself  in  such  gratifications,  lest  infamy  attend 
her. 

Without  again  cleaning  and  washing  them,  let  her  not  use  the  bed, 
seat  or  dothes  of  others,  &c ;  let  her  not  employ  them  in  any  circumstance. 

The  Retndeara. 

The  last  term,  ^jewels,"  being  expressed  in  the  plural  number  with 
the  sense  of  *^  and  the  like,"  it  is  thereby  intimated,  that  the  acceptance  of 
a  litter  and  of  other  things,  which  have  been  used  by  strangers,  is  likewise 
improper. 

''  Eat  in  the  same  vessel  ;*'  take  a  repast  with  anotiier.    The  Setndeara. 
The  meaning  is,  off  the  same  vessel  with  another. 
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Let  her  shun  spirituous  liquors  and  flesh  meat,  and  avoid  the  orts  and 
rejected  food  of  any  other  besides  her  husband,  his  father,  and  his  son.  Or 
the  sense  may  be,  that  even  she  who  does  drink  spirituous  liquors  should 
n6t  drink  them  out  of  the  same  vessel  with  any  other  than  the  persons 
enumerated.    "  Spiritual  parent*'  denotes  her  husband's  father  and  the  rest. 

The  Retndcara. 

**  Desire ;"  eager  wish.     '*  Vain  expenses ;"  useless  expenditure  of  wealth. 

The  Betndcara. 

'*  Petulant  contradiction;"  the  construction  of  the  sentence  is,  avoid 
controversy  with  her  husband  and  the  rest.  Some  read  pretyudmhanam 
instead  oi prelyvdvadanam,  and  explain  it, '  her  own  contracting  of  another 
marriage  when  her  husband  espouses  another  wife.* 

''  Emulation  ;'*  dress  and  speech  unsuitable  to  her  family,  and  the  like- 

The  Betndcara- 

The  sense  is,  " avoid  sloth  and  the  rest."  "Gloominess;"  causeless 
sorrow.  "  Nor,  defiled  with  orts,  enter  the  apartment  of  him  to  whom  her 
affections  are  due-" 

"Without  counsel ;"  without  due  consideration.  The  Retndcara. 

The  meaning  is,  lel^her  not  dress  without  consideration. 

"The  goblet ;"  the  cup  or  the  like  used  in  sacrifice.  "The  sieve"  or 
scarce.  The  Retndcara, 

"  Vessels  of  the  dairy  ;* '  vessels  containing  milk.  This  has  a  large  sense  ; 
she  must  not  touch  with  unwashed  hands,  any  other  vessel  dedicated  to  the 
service  of  the  deities. 

And,  washing  the  caldron  and  other  utensils  for  the  preparation  of  food 
on  the  succeeding  day,  deposit  them  in  a  safe  place.  The  Retndcara. 

Meaning,  that  she  must  not  neglect  them  after  preparing  food  for  that 
day.  To  wash  them  is  absolutely  requisite ;  let  her  not  suffer  any  prepared 
grain  or  condiments  to  remain  in  the  vessels.  "  On  the  morrow  ;"  explained 
by  Ameba,  '  the  day  not  yet  arrived.' 

The  day  for  which  the  vessels  were  cleaned  and  laid  by,  before  it 
arrived ;  when  that  day  has  arrived,  again  washing  them,  let  her  prepare 
food.  The  Retndcara. 

"Use  them  in  the  preparation  of  food  ;"  the  meaning  is,  she  must 
again  clean  the  caldrons  and  other  vessels  used  in  cookery. 

"  By  her  husband's  directions ;"  with  her  husband's  assent. 

The  Retndcara. 

Some  remark  that  the  sense  is, '  vessels  used  for  the  milk  intended  for 
the  deities.*  "Having  washed,  <&ic."  the  three  participles  are  referred  to 
the  term  "  metallic  vessels." 

"According  to  the  motive  for  ablution ;"  '  euggeeied  by  her  husband,' 
should  be  supplied.  Hence  the  sense  is,  at  the  approach  of  the  time  for 
oblations  to  the  assembled  gods,  execute  the  offices  committed  to  her,  when 
her  husband  bids  her  perform  ablutions.  The  Retndcara. 

"  According  to  the  motive  for  ablutions ;"  on  account  of  the  mid-day 
bath.  In  fact  the  commission  might  be  delivered  by  saying,  "  bathe :"  the 
bath  may  therefore  be  directed  by  implication.  Thus  the  meaning  is,  on 
learning  from  her  husband  that  the  time  approaches  for  oblations  to  the 
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aiitembl68  gods,  let  her  speedilj  bathe.    The  same  should  be  aDdeniood  of 
other  business.* 

"  Having  spit;'*  having  ejected  the  phlegm  or  the  like  which  was  in 
her  mouth.  The  Betnaeara. 

Immediately  after  placing  fire  in  the  kitchen  or  place  of  cookery,  let 
her  prepare  food ;  and  afterward  bring  the  flowers,  and  the  like,  which  had 
been  previously  collected.  ''  Bring  the  oblations  :*'  the  term  {bel€)  is 
explained  by  Amiba,  implements  or  materials  of  worship.  "  Anoint  with 
clarified  butter,  k^ ;  and  perform  any  other  daily  business."  According  to 
the  RetmeafOy  the  meaning  is,  smear  with  clarified  butter  the  food  intended 
for  use,  as  that  is  smeared  which  is  intended  for  the  deities.  Some  words 
are  supplied  in  the  Reindeara,  after,  this  mode,  '  observe  her  husband's 
directions ;'  it  is  supposed  that  the  wife  is  not  the  person  who  brings  the 
oblations  for  the  wives  of  go^s,  after  supplying  the  fire  ;  for,  were  she  the 
agent  in  the  ientenee^  it  would  be  useless  to  add  any  term  to  complete  it : 
bat  her  husband  appears,  from  the  purport  of  the  text,  to  be  the  agent. 
Others,  however,  think  there  is  no  difficulty  even  without  supplying  any 
nmoMed  amUsian  ;  and  they  thus  explain  the  phrase :  '*  having  anointed  the 
food  with  clarified  butter,  she  supplies  lier  husband  with  fire  in  honour  of 
the  deities,  and  also  brings  to  him  the  oblations  intended  for  the  wives  of 
the  gods."  m 

After  satisfying  the  deities,  the  guests,  the  inmates  of  the  house,  the 
pupils  and  iriends,  having  aUo  sktisfied  her  husband  with  food,  she  may, 
with  his  permission,  eat  the  residue ;  that  is,  what  remains,  when  no  other 
desires  to  eat  more  of  the  food.  The  Retndeara  explains  the  particle  in  a 
disjunctive  sense,  and  gives  this  construction  ;  with  her  husband's  assent, 
she  may  eat  the  residue^  or  even  eat  of  the  food,  though  some  persons 
remain  to  be  fed.  Consequently  she  should  eat  the  residue  when  no  one 
remains  unfed ;  for  a  text  forbids  others  eating  it :  ''  what  remains  untouehisd 
is  the  food  of  the  married  couple," t  And  if  that  cannot  be,  a  part  may  be 
reserved.  This  opinion  should  be  questioned,  for  the  text  only  directs  a 
repast  on  the  residue.  However^  it  should  not  be  objected,  that  her  feeding 
on  the  residue  is  positively  enjoined  by  the  sense  of  the  text,  inasmuch  as 
others  are  previously  mentioned.  Lawyers  hold,  that  since  other  inmates 
of  the  house,  not  specified*in  this  text,  must  have  a  repast,  the  sense  obtained 
from  the  terms  of  the  text  is,  that  she  must  eat  last. 

**  Water  kept  for  her  own  use ;"  water  reserved  for  her  own  purposes. 
*'  Having  rinsed ;"  having  sipped  without  swallowing.  ''  Cleaned ;"  removed 
foulness.  The  Beindoara. 

The  removal  of  foulness  signifies  scouring  of  the  caldron  with  a  rag  or 
the  like  :  consequently  the  meaning  is,  that  it  should  be  cleansed  with 
abondanoe  of  water. 

'*  In  the  evening  the  same  should  be  repeated ;"  thie  is  explained  in  the 
Meindcara  ;  at  the  tune  of  evenbg  twilight  also,  the  same  offices  should  be 


*  That  It,  she  matt  perform  the  whole,  on  receiving  directions  for  any  one  of  connected 
ofictt. 

t  Similar  to  the  texts  of  Mxaic,  Chap.  UL,  v.  116  and  U7. 
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vet>eated  wKich  are  direcied^from  the  vordB  ^  on  the  morrow  agai&  washing 
them"  to  the  word  ''oblations."  In  the  evening,  or  at  night,  the  must 
again  wash  the  caldron  and  so  forth  ;  for  another  repast  at  night  is' not 
forbidden  to  piiests. 

Two  daily  repasts  are  allowed  hj  holy  Sages  to  priests  inhabiting  this 

eartk.     They  may  eat  by  day,  and  again  at  nighty  aft«r  the  first 

watch  and  a  half,  but  before  the  second  wa^ch. 

Priests  should  take  their  repast  at  a  different  time  from  the  early  hour 
forbidden  by  another  text.    Thus  others  expound  the  law,  * 

•  "  Makfe  a  wall  of  ashes  at  the  door ;"  this  is  intended  for  an  auepieious 
guard  of  the  household  effects.  He  subjoins  an  auspieioM  preservative  for 
her  husband,  her  son,  and  herself;  **  let  her  touch,  therewith,  her  lord  and 
the  rest  f  touch  them  with  her  hand  soiled  with  ashes.  "And  any  thing 
which  should  be  guarded ;"  touch  that  also  with  ashes.         The  Retndeara. 

The  Sage  declares  the  forms  to  be  observed  in  reposing*  not  with 
uawashed  feet,  nor  naked,  nor  soiled  with  orts,  nor  disrespwifally,  nor 
arrogantly.  The  Reindeara. 

That  iA,  humbly  ||d  respectfully.  "  Let  her  not  rise  later  than  the 
rising  of  the  sun ;"  let  her  rise  before  the  appearance  of  the  sun.  **  She 
must  regularly  clean  the  house ;"  she  must  sweep  the  dwelling-house  and 
the  like,  at  the  three  proper  hours*  Sho  must  be  skilled  in  good  offices. 
She  nrast  use  such  expressions  as  may  please  her  husband. 

The  CdHc^ianda  ;*--If  elarified  bntter,  salt,  or  oil,  be  deficient,  let  not 
a  faitfaffhl  wife  tell  her  husband  ^^  there  is  none/*  but  desire  him  to 
procure  it 

Even  in  the  case  of  deficiency,  it  ^ould  be  said,  "  it  is  increased."    * 

Raghukavdaka. 

This  is  directed,  lest  her  husband  be  afflicted  at  hearing  it  abroptlj 
said,  "  there  is  none."  She  must  not  sit  whik  her  husband  stands,  nor  cm. 
a  seat  above  his,  nor  gaze  even  atiiim  contia«ialljr.  She  most  wash  his  feet ; 
alleviate  pain  by  the  pressuie  of  her  hands ;  and  attend  bbn  with  a  fan 
during  hot  weather :  she  must  wipe  his  limbs  with  a  cloth  or  the  like. 
"  When  bis  head  shakes  ;"  when  it  is  tremulous :  seeing  him  return  fatig«e4 
with  an  excessive  load  brong'ht  from  another  town,  let  her  meet  him  in  the 
eourt :  and,  with  her  husband's  assent,  she  must  keep  the  fasts  ordained  on 
certain  lunar  days  and  the  like,  pay  worship  to  the  ckities  and  so  forth,  and 
perform  voluntary  ablutions.  From  parity  of  reasoning,  the  same  shovM  be 
understood  of  duties  towards  her  father  and  the  rest,  ^fh  is  the  sense  ef 
the  text  (CII). 

If  she  bo  unacquainted  with  the  sense  of  this  ordinanoe,  let  lier  Itara  ii 
from  her  husband's  mother  and  the  rest,  or  from  her  husband  himself.  If 
a  woman,  who,  through  insolence  or  the  Uke,  does  not  fulfil  the  intention  of 
the  ordinance,  though  able  to  perform  her  ittUen^  he  chastised  by  her  hus- 


•  A  portion  of  the  Scandia  v^irtna. 
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band  with  a  small  rope  or  shoot  of  9  cane,  without  infringing  the  nettled 
usage,  no  office  is  in  that  case  imputable  to  her  husband.  To  intimate 
this,  a  text  oimoral  and  religious  law  has  been  placed  in  the  Reindeara, 
under  a  title  of  Judicial  Brooedure. 

cm. 

MsNU : — When  the  husband  has  performed  the  nuptial  ritea  with  texts 
of  the  Veda^  he  gives  bliss  continually  to  his  wife  here  below,  both 
in  season  and  out  of  season ;  and  he  will  give  her  happiness  in  the 

^  next  world. 

2.  Though  unobservant  of  approved  usages,  or  enamoured  of  another 
woman,  or  devoid  of  good  qualities,  yet  a  husband  must  constantly 
be  revered  as  a  god  by  a  virtuous  wife. 

3.  No  sacrifice  is  allowed  to  women  apart  from  their  husbands,  no 
religious  rite,  no  fasting ;  as  far  only  as  a  wife  honours  her  lord,  so 
far  she  is  exalted  in  heaven. 

4.  A  faithful  wife,  who  wishes  to  attain  in  heaven  the  mansion  of  her 

husband,  must  do  notliing  unkind  to  him,  be  he  living  or  dead. 

The  text  of  law  quoted  in  the  Reindeara  (LXXXVIII)  declares  the 
highest  reward  of  female  virtue.  Observing  an  excellent  conduct ;  behaving 
in  tl)e  virtuous  manner  described  by  Habiti.  and  others  (CII)  ;  keeping  her 
senses  in  subjection ;  neither  looking  at,  nor  conversing  with,  any  other  man 
bitt  her  husband;  such  a  virtuous  woman  acquires  renown  in  this  world. 

CIV. 

Mbhu  : — But  she  who  is  faithful  to  her  lord,  from  the  moment  whe^ 

she  is  given  in  marriage,  through  tlie  whole  period  of  her  life,  acquii'es 

the  same  abode  with  her  husband,  even  as  Aruko^hatI  aUained  a 

heavenly  mansion, 

"Who  is  faithful  to  her  lord  ;"  even  after  her  husband's  death  observ- 
ing a  virtuous  conduct,  and  performing  austerities  and  the  like  for  his  sake. 

cy. 

Menu: — While  she  who  slights  not  her  lord,  but  keeps  her  mind, 
speech,  and  body  idevoted  to  him,  acquires  high  renown  in  this 
world,  and  in  the  next,  the  same  abode  with  her  husband. 

^  WI10  slights  not  her  lord ;"  who  is  not  disloyal.  ''  The  same  abode 
with  h^  husband ;"  here  is  supposed  heaven  obtained  by  sacrifices  and  the 
like  performed  in  concert  with  her  lord.  Chahdeswaka. 

But  disloyal  women  do  not  acquire  the  same  abode,  even  by  sacrifices 
performed  in  concert  with  their  lords. 

The  Berivania : — Fruitless  indeed  are  the  religious  rites  of  immoral 
females,  O  lovely  womftn  I 
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CVI. 
CatyIyana,  qnoted  in  the  CKhand6ga  periiishta :— Solely  by  obedience 
to  her  lord  does  a  woman  attain  all  the  Jieavenlt/  abodes :  returning 
from  heaven,  she  shall  become  the  source  of  pleasures  here  below. 

Some  remark,  that  the  particle  excludes  a  reference  to  sacriBce :  thus, 
even  without  sacraments  or  the  like,  but  through  unerring  fidelity  to  her 
lord,  every  fruit  of  good  actions  is  obtained  even  by  a  simple  wisli.  Others 
say,  withaut  obedience  to  her  husband  those  abodes  are  not  attained  :  this, 
which  had  been  already  mentioned,  is  also  declared  by  Cattataka  (CVI).  % 

CVIL 
VrIhabpati  : — The  virtuous  woman,  who,  indisposed  when  her  husband 
is' sick,  pleased  when  he  is  cheerful,  squalid  and  pining  when  he  is 
absent,  dies  when  he  deceases,  must  be  considered  as  tnily  faithful 
to  her  lord.* 

CVIII. 

Vasisht'ha  : — ^The  abode  of  faiUiful  wives,  who  are  fond  of  home  and 

truly  rigid,  and  who  have  subdued  their  passions,  shall  be  the  same 

with  that  of  their  lords :  but  the  mansions  of  shakals  are  assigned  to 

disloyal  wives. 

"The  same  with  that  of  their  lords;"  they  shall  dwell  together  with 
their  lords  in  heaven.  Even  though  the  husband  have  committed  sins,  they 
are  atoned  by  her  merit. 

CIX. 
Menu  : — But  a  wife,  by  disloyalty  to  her  husband,  shall  incur  disgrace 
in  this  life,  and  be  bom  in  the  neat  from  the  womb  of  a  shakal,  or  be 
tormented  with  horrible  diseases,  which  punish  crimes. 

Consequently,  on  the  subject  of  disloyalty,  Meku  and  Vasisht'ha 
concur. 

ex. 

Catyayana,  in  the  CKhand6ga  periiishta : — To  what  hell  goes  not  a 
woman  who  neglects  her  lord  through  delusion  of  mind  ?  With 
difficulty  again  attaining  human  life,  what  pais  suffers  she  not  ? 

CXI. 

Sano'ha  and  Lic'hita:— While  nourishing  her  infant  at  her  breast, 
let  her  avoid  onions,  flesh-meat,  and  other  forbidden  diet,  refletAing^ 
"  my  body  is  the  food  of  my  infant ;"  through  that  personaliiy  is  a 
Br&hmana  mixed  with  the  maternal  body;  an  embiyo  is  indeed 
produced  from  what  is  eaten  and  drunk  by  his  mother. 

*  Cited  in  Book  V,  «a  m  text  of  HiafTA. 
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From  the  transmission  of  food  eaten  to  the  infant,  he  might  he 
degraded  ;  therefore,  it  is  an  offence  to  eat  onions  and  the  like. 

CXII. 
Menu: — Bat  she  who,  having  been  forbidden,  addicts  h^self  to 
intoxicating  liquor  even  at  jubilees,  or  mixes  in  crowds  at  theatres, 
must  be  fined  six  ractkit  of  gold. 

"  Even  at  jubilees ;"  and  "  having  been  forbidden  :"  the  text  supposes 
persons  to  whom  th&  law  m  general  permits  the  use  of  intoxicating  liquor. 
Ti§i8HT*HA,  quoted  in  the  Metndeara,  propounds  a  law  relative  to  those 
who  are  never  permitted  to  drink  spirituous  liquor. 

CXIIL  ^ 

Yasisht^ha,  quoted  in  the  Retn&cara : — That  woman,  of  the  priestly 
class,  who  shall  drink  intoxicating  liquor  in  this  world,  the  deities 
will  not  admit,  in  the  next^  to  the  same  abode  with  her  lord  ;  losing 
purify,  she  remains  in  this  world,  and  is  bom  a  leech  in  water, 
or  a  sow. 

Here  ''  a  woman  of  the  priestly  class"  is  mentioned  indefinitely :  and, 
a  fine  having  been  denounced  in  the  preceding  text,  against  drinkers  of 
intoxicating  liquors,  a  Sne  should  be  also  understood  in  this  case ;  and  it 
must  be  proportioned  to  the  offence. 

OXIV. 
YiJNTAWALCTA :— A  woman  of  the  sacerdotal  class  who  has  drunk 
inebriating  liquors,  attains  not  the  mansion  of  her  lord  ;  she  is  born 
again,  in  this  world,  a  bitch,  a  female  vulture,  or  a  sow. 

OXV. 
Yama  :— That  woman  of  the  sacerdotal  class  who  addicts  herself  to 
drinking  spirituous  liquor  in  this  world,  the  deities  admit  not,  in 
the  next^  to  the  same  abode  with  her  lord ;  she  remains  impure  in 
this  world,  becoming  a  bitch,  a  female  ass,  or  a  sow. 


Sect.  II. — On  the  Conduct  of  Women  whose 
Husbands  are  absent. 

CXVI. 

Menu  :-* While  her  husband,  having  settled  her  maintenance,  resides 
abroad,  let  her  continue  firm  in  religious  austerities ;  but  if  he  leave 
her  no  support,  let  her  subsist  by  spinning  and  other  blameless  arts.* 

•  Thi«  text  hM  been  already  cited  ti  y.  XLY,  1 
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While  be  resides  abroad,  after  setUing  tbe  weans  of  ber  suppc^fc,  let  her 
subsist  on  that  xnaintenanoe.  Chandbsvaba. 

*'  Firm  in  religious  austerities  ;*'  abstemious  in  respect  of  food  and  tbe 
like :  and  this  should  be  understood  of  both  cases. 

CXVIL 
Yajmtawalcta  : — ^A  woman  whose  husband  resides  abroad  mnst 
avoid  sports,  personal  deooration,  crowds  and  jubilees,  laughter,  and 
visits  to  the  houses  of  strangers. 

"  Sports  ;'*  playing  at  ball  and  the  like :  this  should  be  shunned. 
**  Personal  decoration  ;"  using  the  fruit  of  the  dmalaea  and  the  like  :  by 
such  embellishments  the  desires  of  othtr  men  are  excited.  Although  by 
prohibiting  the  reso^  o^  women,  whose  husbands  are  absent,  to  crowded 
shows  and  jubilees,  it  is  permitted  to  those  whose  husbands  are  near ;  yet 
it  should  only  be  practised  with  caution  :  and  one  whose  husband  is  absent 
should  at  no  time  resort  there,  lest  thoughts  of  men  be  excited,  and  infamy 
be  the  consequence  of  conducting  herself  by  her  own  mere  pleasure. 

"Sports;"  play  at  ball  or  other  external  games.  "Laughter;" 
laughing  in  public,  otlapAki. 

CXVIII 
Vk!hA8PATI  : — A  wife,  in  the  absence  of  her  lord,   should  not  use 
dress,  behold  dances,  hear  songs,  r^$ort  to  crowded  spectacles  and 
jubilees,  nor  use  flesh-meat  and  inebriating  liquors. 

CXIX. 
Vishnu  : — During  the  absence  of  her  husband,  a  woman  must  not  use 
dress,  nor  resort  to  the  houses  of  strangers,  nor  stand  at  tiie  door 
or  window. 

"  Must  not  use  dress  ;'*  must  not  employ  decoration.     Crakdbhwaba. 

The  terms  are  explained  by  AmebA  synonymously,  '  embellishment  of 
dress.' 

Decoration  may  signify  decking  the  hair.  Although  a  woman  whose 
husband  is  near  has  already  been  forbidden  to  stand  at  the  door  or  the  like, 
she  whose  husband  is  absent  is  likewise  forbidden,  that  she  may  not  at  any 
time  stand  there ;  or  to  show  the  greater  huinousness  of  the  offence. 

cxx. 

Sanc^ha  and  Lio'hita  : — Amongst  all  his  wives,  let  her  of  the  priesdy- 
'  class  guard  her  own  conduct  during  the  absence  of  the  husband ; 
let  the  father  and  mother  guard  the  rest,  or,  after  them^  a  wife  of 
tbe  military  class.  No  dependent  women  of  a  family,  whose  hus- 
bands are  absent,  should  use  litters,  behold  dancers,  gaze  at 
exhilarating  pictures,  decorate  their  persons,  resort  to  the  garden, 
drink  spirituous  liquors  openly,  gratify  themsrives  with  aavoury 
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drinks  and  food,  sport  at  ball,  wear  perfumes,  garlands  or  jewels, 
rub  tfieir  teeth  vrith  eolottring  substancesy  or  iluir  eyelids  with 
ooUyrium,  nor  use  mirrors,  nor  any  embellishments  of  dress, 

"  Amongst  all  his  trives  ;*'  among  the  several  ^ves  of  one  man,  a 
Brahmanl  and  others,  she  who  is  of  the  priestly  class  should  guard  her  own 
conduct.  The  father  and  mother  should  watoh  the  conduct  of  the  rest ;  or, 
if  they  be  not  present,  the  wife  of  the  military  class  should  guard  her  own 
conduct  and  that  of  both  the  other  wives.  The  Retndeara. 

The  remaioder  of  the  text  is  thus  explained ;  all  dependent  women, 
whese  husbands  are  absent,  may  not  practise  the  stiveral  things  enumerated, 
from  the  use  of  litters,  to  that  ol  embellishments  in  dress.  Whence  is  the 
suggestion  of  several  wives  of  one  man  ;  for  there  is  no  objection  to  reoeivo 
the  text  as  a  rule  concerning  women  of  the  four  classes,  though  severally 
msrried  to  different  husbands  P  Frem  the  inferible  sense  of  the  expression, 
"  or,  aftcar  them,  the  wife  of  the  mtlitarv  class/'  which  signifies,  that,  on 
failure  of  the  father  and  mother,  the  wife  of  the  military  class  shall  guard 
the  conduct  of  the  rest,  it  is  deduced,  that  the  woman  of  the  military  class 
and  those  of  the  commercial  and  servile  classes  are  wives  of  the  same  hus- 
band :  and  those  three  being  found<to  be  wives  of  the  same  man,  it  is  consistent 
with  the  subject  to  suppose  the  Brdhmant  married  to  the  same  husband. 
What  then  is  the  rule  concerning  a  woman  of  the  military  class  married  to 
a  military  man  and  so  forth  p  By  parity  of  reasoning,  the  Oihatrijfd  should 
guard  her  own  conduct :  but,  if  women  of  the  commercial  or  servile  class, 
married  to  a  man  of  equal  rank,  cannot  guard  themselves,  the  father  and 
mother  should  guard  them ;  for  it  is  difected  that  wives  should  be  guarded 
by  any  practicable  means. 

Others  say,  the  construction  is  this :  ''  amongst  all  the  wives,  let  the 
Brdhmani  guard  the  conduct  of  others,  and  her  own,  (as  is  literally 
expressed;  after  her,  if  she  be  incapable  of  that  oflBce,  the  father  and 
mother;  or  on  failure  of  these,  the  wife  of  the  military  class. 

"*  Litter ;"  a  small  Utter,  or  dSU.  The  Seindeara, 

"  Dances ;"  exhibitions  of  dancing.  "  Decorate  their  persons ;"  adorn 
themselves.  "  Drink  openly ;"  drink  inebriating  liquors  or  the  like  in  a 
public  place.  "  Gratify  themselves  with  savoury  drinks  and  food ;"  drink 
sweetened  water,  or  eat  confects  or  the  like.  *'  Bub  their  teeth ;  for  clean- 
liness it  may  be  done :  but  rubbing  the  teeth  with  tinging  substances,  for 
the  purpose  of  embellishment,  we  think,  is  forbidden.  The  construction  is 
this :  the  use  of  litters  and  the  rest,  by  women  whose  husbands  are  absent, 
is  noi  permitted. 

CXXI. 

HabIta  : — In  the  absence  of  her  husband j  a  woman  should  not  adorn 

n(>r  nnbind  her  locks. 

Some  remark,  that  the  prohibition  of  unbinding  her  locks  does  not 
prevent  her  bathing;  but  she  should  not  expose  her  hair  unbound. 
**  Adorn  V  the  construction  of  the  sentence  refers  this  also  to  her  locks  of 
hair.  CH^imiBSWABA  observes,  that  the  text,  again  forbidding  women 
whose  husbands  are  absent  to  do  things  already  forbidden  to  women  who 
have  no  husband,  enforces  the  pronibition. 
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CXXII. 

Yajntawalcya  :— She  who  is  deprived  of  her  husband  should  not 
reside  apart  from  her  father,  mother,  son,  or  brother,  from  her 
husband's  father  or  mother,  or  from  her  own  maternal  uncles ;  else 

•    she  becomes  infamous. 

She  also  whose  husband  resides  abroad,  should,  if  possible,  take  the 
protection  of  these  persons :  if  she  be  also  deprived  of  her  sons  and  the  rest, 
she  must  not  recur  to  her  father's  family  while  there  are  kinsmen  of  her 
lord  ;  for  this  text  is  referible  to  women  whose-  husbands  have  deceased. 
Tet  it  may. be  aho  admitted  under  this  head;  for  she  also  whose  husband 
resides  abroad  has  no  companion,  and  it  is  necessary  that  her  conduct 
should  be  guarded.  But  the  person  who  shall  have  authority  over  a  widow, 
is  appointed  by  the  law.  The  person  who  shall  have  authority  over  the 
wife  of  a  man  residing  abroad,  ^  should,  in  the  first  instance,  be  selected  by 
her  lord  ;  on  failure  of  that,  he  is  appointed  by  the  law.  This  distinction 
should  be  maintained. 


»%/\/>/W%*^'»/^'^»/W^^»»^^l^^^»»* 
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CHAP.    III. 

ON 

THE  DUTIES  OP  A  PAITflFOL  WIDOW. 

Sect.  I.~On  Dying  with  or  after  her  Husband. 

CXXIIL 

AvGiRAB : — That  woman  who,  on  the  death  of  her  husband,  ascends 
the  same  burning  pile  with  him,  is  exalted  to  heaven,  as  equal  in 

virtue  to  ARUNDHATf . 

2«  She  who  follows  her  husband  to  another  worldj  shall  dwell  in  a 
region  of  joy  for  so  many  years  as  there  are  hairs  on  the  human 
body,  or  thirty-five  millions. 

3.  As  a  serpent-catcher  forcibly  draws  a  snake  from  his  hole,  thus, 
drawing  her  lord  from  a  region  oftormenty  she  enjoys  delight  together 
with  him. 

4.  The  woman  who  follows  her  husband  to  the  pile^  expiates  the  sins 
of  three  generations,  on  the  paternal  and  maternal  side,  of  that 
family  to  which  she  was  given  while  a  virgin. 

5.  There,  having  the  best  of  husbands,  herself  best  ofwomeuj  enjoying 
the  best  delights,  she  partakes  of  bliss  with  her  husband  in  a  celestial 
abodey  as  long  as  fourteen  Ihdbas  reign. 

6.  Even  though  the  man  had  slain  a  priest,  or  returned  evil  for 
good,  or  killed  an  intimate  friend,  the  woman  expiates  those  crimes  : 
this  has  been  declared  by  Akgiras. 

7.  No  other  effectual  duty  is  known  for  virtuous  women,  at  any 
time  after  the  death  of  tlieir  lords,  except  casting  themselves  into 
the  samo  fire. 

8»  As  long  as  a  woman,  in  her  successive  transmigrationsy  shall  de- 
cline burning  herself,  like  a  faithful  wife,  on  the  same  tiro  with  her 
deceased  lord,  so  long  shall  she  bo  not 'exempted  from  springing 
again  to  life  in  the  body  of  some  female  animal. 

X 


Digitized  by  VjOOQ IC 


154  DUTIES   OF  A   FAITHFUL  WIDOW.        [bOOK  IV.  OH.  HI. 

9.  When  their  lorda'^iave  departed  at  the  fated  time  of  attaining 
heaven,  no  other  way  but  entering  the  same  fire  is  known  for 
women  whose  virtuous  conduct  and  whose  tlioughts  have  been 
devoted  to  their  husbands,  and  who  fear  the  dangersr  of  separation. 

"  Burning  pile  (CXXIII  1)  ;"  literally,  seat  of  sacrifice :  her  husband's 
burning  pile.  This  is  called  sahamarana,  or  dying  with  her  kuiband;  for  it 
coincides  with  the  text  "  let  her  ascend  the  burning  pile,  embracing  the 
"  corpse  of  her  husband  already  placed  there."  This  text,  however,  may  be 
indifferently  applied  to  anumarana^  or  dying  after  her  husband,  "  On  the 
human  body  (CXXIII  2)  ;"  on  the  body  of  that  woman,  or  on  the  human 
body  in  general.  "  Follows ;"  goes  to  another  world  immediately  after  her 
husband :  "  to  another  world"  must  be  supplied  :  who  goes  thither,  either 
by  the  forms  of  sahamarana,  dying  with,  or  anumarana,  dying  ailer,  her 
husband,  Kor  does  she  alone  enjoy  heaven,  she  enjoys  it  with  her  husband 
(CXXIII  3).  Nor  does  she  atone  for  herself  and  husband  only,  but  for 
others  also  (CXXIII  4).  **  That  family  to  which  she  was  given  while  a 
"  virgin  ;"  that  is,  her  husband's  family. 

It  is  said,  she  shall  enjoy  heaven.  For  what  space  of  time  shall  she 
enjoy  bliss?  The  Sage  declares  the  period  (CXXIII  5).  "Having  the 
best  of  husbands ;"  whose  husband  is  absolutely  best  ;  an  apposition,  in 
which  the  middle  term  is  rejected.  Or  the  word  "  husband"  itself  implies 
the  asseveration  ;  consequently,  as  the  divinity  is  venerated  with  the  highest 
tokens  of  adoration,  so  is  her  husband  remembered  with  veneration.  Hence, 
herself  superior  to  other  women,  delighting  in  the  best  path,  or  that  which 
is  declared  by  the  Vida,  she  partakes  of  bliss,  &c. 

If  her  husband  had  slain  a  Brdhmana,  how  should  she  enjoy  heaven 
with  him  without  partaking  of  his  sin  ?  The  Sage  replies  to  that  question 
(CXXIII  6).  "  This  has  been  declared  by  Angieas  ;"  the  text  propounded 
belongs  to  Angibas.  Since  the  guilt  of  slaying  a  Brdhmana  is  effaced, 
doubtless  the  guilt  of  killing  a  cow  and  the  like  is  also  atoned.  Or  the 
particles  "  or"  are  used  in  an  affirmative  sense. 

Since  cremation  of  her  husband's  body  would  be  forbidden,  had  he,  in 
his  then  existence,  slain  a  priest ;  the  sense  must  be^  that  one  who  had  perpe- 
trated that  crime  in  a  former  existence,  is  delivered  by  his  wife  dying  with 

him.  BAGHUKA17DANA. 

Consequently  the  meaning  is  this  :  since  the  penalties  for  the  murder  of 
a  Brdhmana,  perpetrated  in  a  former  existence,  have  been  suffered,  cremation 
of  his  present  body  is  not  forbidden.  Yachesfati  BhattachIbta. 

According  to  this  opinion,  the  cremation  of  a  body  slightly  infected 
with  leprosy  is  allowed.  But,  although  the  body  of  a  sinner  in  the  first 
degree,  whose  sin  is  unknown,  and  yet  unatoned  by  suffering  the  penalty  of 
it,  is  to  the  sight  actually  burned ;  yet  the  reward  of  dying  with  a  husband 
is  not  in  such  a  case  attained.  But  others  think,  if  the  body  of  her  hus- 
band, though  a  sinner  in  the  first  degree,  but  whose  sin  was  unknown,  be 
anyhow  burned,  her  reward  is  attained :  for  the  literal  sense  of  the  ordinance, 
"  casting  herself  into  the  fiames  after  embracing  the  corpse  of  her  husband," 
cannot  be  set  aside  j  and  a  text  declares  pure,  what  is  not  known  to  be  de- 
filed, (Menu,  Chap.  V,  v.  127).  This  question  would  require  much 
discussion. 
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The  Sage  (Celebrates  this  act  of  dying  with  her  husband  (CXXIII  7). 
This  is  the  best  duty  for  virtuous  wonieii,  averse  from  the  enjoyment  of 
other  men  and  the  like  :  but,  of  women  who  arc  not  avrrie  from  intercourse 
with  other  men,  the  production  of  a  son  is  the  principal  duty. 

Others  say,  the  perfornmnee  (j/'this  duty  confirms  the  attainment  of  re- 
wards by  those  virtuous  women  who  are  described  by  ViiiHASrATi  (CXVIIl). 
Others  again  argue,  from  the  text  of  the  Makdbharata,  which  only  directs 
this  expiation  for  women  who  have  been  averse  from  their  husbands,  that 
rewards  are  fully  attained  by  others,  namely,  by  virtuous  women,  if,  inas*. 
much  as  is  possible,  they  deviate  not  from  the  path  of  conduct  prescribed  by 
HiBfTAand  others  (CVII). 

CXXIV. 

The  Mahabh&rata  : — Those  who  have  sh'ghted  their  former  lord 
through  an  evil  disposition,  or  have  remained  at  all  times  averse 
from  their  husbands, 

K  thej  follow  their  lords  at  the  proper  time,  in  such  a  mode,  are  all 

purified  £i*om  lust,  wrath^  fear,  and  avarice. 

"  Whose  virtuous  conduct,  Ac."  (CXXIII  9)  ;  whose  conduct  and 
thoughts  have  been  amiable,  and  devoted  to  their  husbands,  and  who  are 
fearful  of  the  dangers  or  of  the  wound  growing  from  separation.  *'  Their 
lords  ;"  their  husbands.     "  Heaven  ;"  a  celestial  mansion.     The  Retndcara. 

Others  explain  the  terms  '  who  had  husbands  to  whom  their  conduct 
and  thoughts  were  devoted,  or  whose  conduct  and  thoughts  were  devoted  to 
their  hosbands.' 

YrisA  expressly  propounds  anumarana,  or  dying  after  her  husband  on 
a  9ub$eguont  day, 

CXXV. 
VyIsa  :— Learn  the  power  of  that  widow,  who,  hearing  that  her  hus- 
band has  deceased,  and  been  burned  in  anotiier  region,  speedily 
casts  herself  into  the  fire : 

2.  Though  he  have  sunk  to  a  region  of  torment,  be  restrained  in 
dreadful  bonds,  have  reached  the  place  of  anguish,  be  seized  by  the 
impsofTAHA, 

3.  Be  exhausted  of  strength,  and  afflicted  and  tortured  for  his 
crimte ;  still,  as  a  serpent-catcher  unerringly  drags  a  serpent  firom 
his  hole, 

4.  So  does  she  draw  her  husband /rom  helly  and  ascend  to  heaven  by 
the  power  of  devotion.  There,  with  the  best  of  husbands,  lauded 
by  the  dioirs  of  Apsahas*  ^ 

5.  She  sports  with  her  husband,  as  long  as  fourteen  Ikdras  reign. 
In  that  text,  to  prevent  her  following  him  after  a  long  space  of  time,  it 

is  said,  "  speedily."  Her  "  power ;"  what  she  is  able  to  aeooaylkh :  such 
b  the  power  of  a  woman  who  has  entered  the  fire,  that  she  delivers  her 
lord,  even  though  he  be  tainted  with  sin. 
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A  woman  dying  with  her  husband,  embraces  his  corpse,  and  casU 
herself  into  the  same  fire :  does  this  woman  embrace  the  fire  alone  ? 

CXXVI. 

The  Brahme-purdna  : — No  other  way  is  known  for  a  virtuous  woman, 
after  the  death  of  her  husband ;  the  separate  cremation  of  her  hus- 
band would  be  lost,  to  all  religious  intents. 

2.  If  her  lord  die  in  another  country,  let  the  faithful  wife  place  his 
sandals  on  her  breast,  and,  pure,  enter  the  fire. 

3.  The  faithful  widow  is  pronounced  no  suicide  by  the  recited  text  of 

the  ISgveda :  when  three  days  of  mourning  are  passed,  she  obtains 

legal  obsequies. 

•*  The  separate  cremation  of  her  husband ;"  the  outward  ceremony  of 
'  burning  his  body.  "  His  sandals ;"  mentioned  indefinitely,  intending  only, 
says  Raghuhakdana,  something  which  had  belonged  to  her  husband. 
"By  the  text  of  the  Rtgveda;^*  by  the  solemn  text  recited  from  the 
RigvSda.*  So  the  commentators :  but  others  say,  she  is  no  suicide  ;  because 
sahamarana  and  anumarana  are  declared  in  the  Bigvida  ;  that  is,  she 
partakes  not  of  the  sinful  taint  arising  from  self-murder :  as  in  slaying  cattle 
which  is  authorized  by  the  Veda^  so  in  the  act  of  suicide  authorized  by  it 
there  is  no  sin. 

OXXVII. 

Vrihat  N&rediya   pur&na: — Mothers  of  infant  children,    pregnant 

women,  they  who  have  not  menstruated,  and  they  who  are  actually 

unclean,  ascend  not  the  funeral  pile,  0  lovely  princess  ! 

Some  explain  females  who  have  not  menstruated,  young  girls :  others 
expound  the  term,  women  whose  pregnancy  may  be  suspected ;  and  say, 
these  are  mentioned  by  the  same  rule  by  which  one  name  of  kine  may 
signify  cattle  of  that  sort,  and  a  similar  term  in  the  same  sentence  may 
denote  cows  only. 

"  Princess ;"  addressing  the  mother  of  Saoaba.  RAOHUNAKDANAt 

CXXVIII. 

VniHASPATi : — The  mother  of  an  infant  child  may  not  relinquish  the 
care  of  her  infant  to  ascend  the  pHe ;  nor  may  a  woman  in  her 
courses,  nor  one  who  lately  brought  forth  a  child,  bum  herself  with 
her  husband ;  a  pregnant  widow  must  preserve  the  embryo. 

But  if  the  infant  can  be  nurtured  by  any  other  person,  in  that  case  the 
mother  is  entitled  to  follow  her  deceased  husband.  Raghukakdaka. 

Thus  the  general  prohibition  concerning  the  mother  of  an  infant, 
delivered  in  the  texi^  of  the  NArediya-purdna,  is  limited  by  the  text  of 
Vb!habpati.  For  instance,  the  mother  of  a  very  young  infant,  and  a 
woman  unclean  after  child-birth,  may  not  ascend  the  funeral  pile.    The 

*T1ufl,  I  fappoM,  aUudes  io  the  iolemn  text  of  the  Hc%,  reoited  when  a  widow  casts 
tienelf  inio  the  flikmes. 
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uncleanness  after  child-birth  is  declared,  in  the  following  text,  to  last  twenty 
nights  after  bearing  a  son,  and  a  month  after  bearing  a  daughter. 

The  husband  may  employ,  id  every  sort  of  business,  his  wife  who  has 

borne  a  son,  when  she  has  bathed  after  twenty  nights  from  the 

child-bifth ;  and  her  who  has  borne  a  daughter,  when  she  has  bathed 

after  a  month. 

But  in  all  cases  a  woman  of  the  servile  class  partakes  of  impurity  for 

one  month  only,  to  avoid  too  great  a  disparity.     In  either  case,  if  the 

daughter  die  within  the  month,  impurity  ceases  at  that  very  moment :  but 

if  a  male  child  die  within  the  period  of  impurity  ordained  for  the  several 

classes  by  reason  of  the  dead,  the  uncleanness  continues  to  the  end  of  those 

periods. 

Menu  : — A  man  of  the  sacerdotal  class  becomes  pure  in  ten  days ;  of 

the  warlike,  in  twelve ;  of  the  commercial,  in  fifteen  ;*  of  the  servile, 

in  a  month. 

Hence,  after  the  period  of  uncleanness  by  reason  of  child*birth,  if  the 

infant  were  a  little  grown,  and  could  be  nurtured  by  another,  a  woman  then 

widowed,  may  go  with  her  hwiband  to  another  world :  and  a  woman  of  the 

servile  class  may  ascend  the  pile  within  a  mouth  after  child-birth,  if  her 

impurity  had  ceased  when  her  husband  deceased,  in  consequence  of  another 

cause  of  uncleanness  intervening. 

On  full  consideration  of  the  whole  text,  it  appears  that  all  the  wives  of 
a  Brdhmana,  or  other  man,  desiring  particular  benefits  for  themselves  and 
their  husband,  are  entitled  to  die  with  or  after  him,  either  in  the  forms  of 
sahamarama  or  anuniarana,  unless  they  be  pregnant,  or  mothers  of  infant 
children,  or  the  like.  Ill  .this  opinion,  delivered  in  the  Retndeara,  Raohu- 
17ANDAKA  docs  uot  concuT ;  for  a  woman  of  the  sacerdotal  class  is  forbidden 
to  ascend  a  separate  pile,  by  the  following  text  of  G6tama,  cited  in  the 
Mitdeshard  from  the  commentary  on  Yajntawaloya  composed  by 
]>bvab6dha. 

CXXIX. 

OoTAMA : — A  woman  of  the  sacerdotal  class  cannot  go  with  her  husband 
to  another  worlds  ascending  a  separate  pile. 
A  distinction  is  propounded  in  respect  of  a  woman  unclean  by  reason 
of  her  menstrual  discharge. 

oxxx. 

The  Bhawisht/a-purdna : — If,  indeed,  her  husband  die  after  the  third 
night  of  her  uncleanness,  the  corpse,  0  twice-bom  men,  should  be 
kept  one  nighti  that  she  may  follow  him  in  death. 

CXXXL 

Vyasa  :  —If  the  faithful  wife  reside  at  a  place  which  may  be  reached  in 
one  day,  and  notice  be  given  her  of  her  htuband's  deaths  the  cere- 


*  Tnodation  of  Mmu,  Chapter,  V,  v.  S3,  where  an  error  of  the  prew  has  Buhfltituted 
&yt  for  fifteen. 


Digitized  by  VjOOQ IC 


158  DUTIES  OF  A   FAITHFUL  WIDOW.       [BOOK  IV.  CH.  III. 

mony  of  burning  her  lord  should  not  be  performed  so  long  as  her 
arrival  may  be  expected. 

Thus,  after  the  husband's  death,  notice  should  be  sent,  and  the  c  remouy 
of  burning  her  lord  be  performed  on  the  next  day  when  she  can  be  no  longer 
expected  ta  come. 


Sect.  II. — On  the  Duties  of  Widows  choosing  to 
survive  their  Husbands, 
CXXXIL 
Vbihaspait  : — A  wife  is  considered  as  half  the  body  of  her  husband^ 
equally  sharing  the  fruit  of  pure  and  impure  acts :  whether  she 
ascend  the  pile  after  him,  or  survive  for  the  benefit  of  her  husband, 
she  is  a  faithftil  wife.* 

By  this  it  is  declared  that  faithful  wives  may  live  after  the  death  of 
their  husbands.  The  following  text  shows  the  conduct  to  be  observed  by 
them : 

CXXXIIL 
Vishnu  : — After  the  death  of  her  husband,  a  wife  must  practise  austeri- 
ties, or  ascend  the  pile  after  him. 

Even  her  practice  of  austerities  is  beneficial  to  her  husband.  The 
austerities  are  explained  by  Raohunanbaka  :  '  continence,  and  refraining 
from  the  leaf  of  betel  and  the  like.* 

CXXXIV. 

PfiAOHfETAS  : — An  anchorite,  a  student  in  theology,  and  a  widow,  must 

avoid  the  leaf  of  the  betel,  inunctions,  and  feeding  from  vessels  of  zinc 

Inunction  (ahhyanjana)  in  its  accepted  sense  of  rubbing  with  oil :  that 
only  is  forbidden  according  to  Raohunandaka.  It  is  mentioned  in  the 
Ayur  Vi^da,  and  called  abhyanga. 

The  Ayur  Veda ;— When  oil  is  applied  to  the  crown  of  the  head,  and 
reaches  all  the  limbs,  if  both  arms  be  sufEciently  wetted  with  water, 
it  is  called  abhyanga. 
2.     If  the  oil  sparingly  reach  the  limbs,  and  the  arms  be  not  suffi- 
ciently wetted,  it  is  mdslitiy  a  distinct  inunction  (abhyanga)  intended 
for  the  head  {mastaca)  and  the  rest  of  the  limbs. 
Since  there  is  no   proof  of  coincidence  between  civil  law  and  the 
science  o( prolonging  life,  the  word  ahhyanjana  may  be  taken  in  its  deriva-  , 
tive  sense  of  rubbing  with  oil ;  and  inunction  in  general  is  thus  forbidden. 
Others  again  hold,  that  betel  leaf  is  mentioned  indefinitely ;  for  another 
ordinance  prohibits  fish  and  the  like:  they  explain  ahhyanjana,  embellishing 
the  eyes  with  collyrium  ;  and  take  it  in  a  large  sense,  comprehending  the 
decoration  of  hair  and  the  like. 

•  The  first  hemistich  is  again  cited  as  part  of  another  verse,  Book  V,  v.  899  1. 
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cxxxv. 

Smriti : — Only  one  meal  each  day  shoold  ever  be  made  by  a  toidow^ 
not  a  second  repast  by  any  means ;  and  a  widowed  woman^  sleeping 
on  a  bed,  would  cause  her  husband  to  fall  from  a  region  of  joy: 

2.  She  must  not  again  use  perfumed  substances :  but  daily  make 
offerings  for  her  husband^  with  cuia  grass,  tila^  and  water. 

3.  In  the  month  of  Vau&cliJa.j  Carticay  and  Magluij  let  her  observe 
special  fasts,  perform  ablutions,  make  gifts,  travel  to  places  of 
pil^mage,  and  repeatedly  utter  the  name  of  VisflNU. 

She  must  make  those  offerings,  if  there  be  no  son,  grandson,  or  the  like. 
So  the  Fdrijdta  ;  but,  in  fact,  the  offerings  may  be  made  although  there  be 
sach  persons. 

CXXXVI. 

T/ie  Matsya  purana  declares  veneration  due  to  faithful  women : — 
Therefore  should  faithful  women  be  venerated  like  deities  by  all 
men ;  /or,  through  their  merits,  the  three  worlds  are  governed  by 
the  king. 

Through  their  merits  the  king  governs  and  protects  the  three  worlds. 
Another  reading  substitutes  yasah'sriyam  for  jayat  trayam  :  "  his  renown 
is  increased,  and  the  king  obtains  prosperity."  Veneration  should  be  shown 
them  by  respectful  speeches,  and  gifts  of  things  desired  and  so  forth. 

These  qualities  of  a  faithful  wife  are  cited  by  ChanbIbswaba  on  the 
subject  of  the  widow's  title  to  the  heritage  of  a  man  who  leaves  no  son. 

CXXXVIL 
HAb{ta:* — Leaving  her  husband's  fevourite  abode,  keeping  her 
tongue,  hands,  feet,  and  other  organs  in  subjection,  strict  in  her 
conduct,  aU  day  mourning  her  husband,  with  harsh  duties,  devotion, 
and  &sts  to  tiie  end  of  her  life,  a  widow  victoriously  gains  her 
husband's  abode,  and  repeatedly  acquires  the  same  mansion  with 
her  lord,  as  is  thus  declared : 

"  That  faithful  woman  who  practises  harsh  duties  after  the  death  of 

her  lord,  cancels  all  her  sins,  and  acquires  the  same  mansion  with 

her  lord." 

Is  not  a  eeleitial  abode  unattainable  by  a  woman  who  has  no  son,  even 
though  she  rigidly  avoid  sensuality ;  for  it  is  learned  froA  a  text  of  the 
Veda  quoted  by  VaSisht'ha,  that  "  one  who  has  no  son  attains  not  the 
celestial  world  ;*'  and,  in  that  text,  there  is  no  restriction  of  childless  men  ? 
It  is  therefore  best  for  a  widow  to  obtain  a  son  procreated  according  to  the 

'*  I  omit  the  text  and  commentary  of  another  quotation  from  the  same  author,  which  is 
whoUy  unconnected  with  the  present  subject.  T. 
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law  of  appointment  for  raising  up  o£^pring ;  and  forbearance  of  sensuality 
is  not  inf]Anged  by  coition  for  that  purpose.  Vbihaspati  confutes  this 
inference. 

CXXXVIII. 

Vbihaspati  : — Strict  in  austerities  and  rigid  devotion,  firm  in  avoiding 
sensuality,  and  ever  patient  and  liberal,  a  widow  attains  heaven, 
even  though  she  have  no  son. 

Such  is  the  great  efficacy  of  her  auisterities.  Mimj  likewise  forbids 
the  acceptance  of  an  appointment  to  raise  up  male  isaue^  whether  through 
an  eager  desire  of  bearing  children,  or  for  the  sake  of  preserving  her 
own  life. 

CXXXIX 
Menu:— *Let  her  emaciate  her  body,  by  living  voluntarily  on  pure 

flowers,  roots,  and  fruit ;  but  let  her  not,  when  her  lord  is  deceased, 

even  pronounce  the  name  of  another  man. 
2.     Let  her  continue  till  death  forgiving  all  injuries,  performing  harsh 

duties,  avoiding  every  sensual  pleasure,  and  cheerfully  practising 

the  incomparable  rules  of  virtue,  which  have  been  followed  by  such 

women  as  were  devoted  to  one  only  husband. 

Thus  ihe  desire  of  intercourse  with  another  man,  after  the  death  of  her 
husband,  for  the  sake  of  preserving  her  own  life,  is  obviated. 

Menu  :— >Many  thousands  of  BriJimanas  having  avoided  sensuality 
from  their  early  youth,  and  having  left  no  issue  in  their  families, 
have  ascended,  neverthelessy  to  heaven* 
This  is  mentioned  by  way  of  illustration. 

CXLI. 
Menu  : — And,  like  those  abstemious  men,  a  virtuous  wife  ascends  to 
heaven,  though  she  have  no  child,  if,  after  the  decease  of  her  lord, 
she  devote  herself  to  pious  austerity. 

Consequently,  a  region  of  joy  is  attained,  without  leaving  a  son,  by 
those  who  voluntarily  practise  austerities,  and  abstain  from  conjugal  em- 
braces ;  but  only  if  a  son  be  bom  is  it  attained  by  those  who  remain  in  the 
order  of  a  housekeeper.  Hence  it  is  said,  "  having  avoided  sensuality  from 
their  early  youth ;"  and,  in  the  text  which  will  be  quoted  from  Taha, 
"  superior  to  sensual  appetites." 

CXLIL 
Menu  : — But  a  widow  who,  from  a  wish  to  bear  children,  slights  her 

deceased  husband  by  marrying  agaxn^  brings  disgrace  on  herself  here 
below ;  and  shall  be  excluded  from  the  seat  of  her  lord* 
She  does  not  attain  the  seat  of  her  lord,  for  which  purpose  alone  she 

wishes  to  bear  children ;  therefore,  she  ought  not  to  slight  her  deceased 

husband  by  marrying  again. 
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CXLIIL 
Menu  : — Issue  begotten  on  a  woman  by  any  other  than  Iter  husbandy  is 
here  declared  to  be  no  progeny  of  her's ;  no  more  than  a  child  begotten 
on  the  wife  of  another  man  belongs  to  the  begetter  :  nor  is  a  second 
husband  allowed,  in  any  part  of  this  code^  to  a  virtuous  woman. 
A  child  begotten  on  the  wife  of  another  person  belongs  not  to  the  man 
who  hegoi  the  child :  this  also  is  mentioned  by  way  of  illustration. 

CXLIV. 
Yama  :— Let  her  continue,  as  long  as  she  lives,  performing  austere 
duties,  avoiding  every  sensual  pleasure,  and  cheerfully  practising 
those  rules  of  virtue  which  have  been  followed  by  such  women  as 
were  devoted  to  one  only  hvsband. 

2.  Neither  in  the  Veda,  nor  in  the  sacred  code,  is  religious  seclusion 
allowed  to  a  woman ;  her  own  duties,  practised  with  a  husband  of 
equal  class,  are  indeed  her  religious  rites :  this  is  a  settled  rule. 

3.  Eighty-eight  thousand  holy  Sages  of  the  sacerdotal  class,  superior 
to  sensual  appetites,  and  having  left  no  issue  in  their  families,  have 
ascended,  neverihelessy  to  heaven. 

4.  Like  them,  a  betrothed  damsel,  become  a  widow,*  and  devoting 
herself  to  pious  austerity,  shall  atjbain  heaven,  though  she  have  no 
son :  this,  Menu,  sprung  from  the  self-existent,  has  declared. 

"  Women  devoted  to  one  only  husband ;"  literalhfy  wives  of  one  only. 
Here  damsel  signifies  a  married  or  betrothed  woman.  The  Betndeara, 

CXLV. 
CiTYAYANA :— Though  her  husband  die  guilty  of  many  crimes,  if  she 

remain  ever  firm  in  virtuous  conduct,  obsequiously  honouring  her 

spiritual  parents, 
2.    And  devoting  herself  to  pious  austerity  after  the  deatii  of  her 

husband,  that  faithftd  widow  is  exalted  to  heaven,  as  equal  in  virtue 

to  AbundhatI. 

The  meaning  is ;  let  her  not  go  even  to  a  better  husband,  though  she 
know  that  her  lord  died  guilty  of  heinous  crimes.  The  inference  is  this ; 
since  the  text  of  Mimx  forbids  the  procreation  of  a  son  on  the  widow  of  a 
kinsman  to  gratify  her  wish  to  bear  children,  she  must  not  have  recourse  to 
another  man  through  a  wish  to  leave  issue ;  she  may  only  receive  the 
embraces  of  another,  if  she  be  duly  authorized  by  her  husband  or  other 
competent  person.  Accordingly  it  is  familiarly  known  from  the  Bhdraia 
and  other  works,  that  the  wife  of  FakdU,  by  command  of  her  husband, 
during  his  lifetime,  received  the  embraces  of  Dhsrma,  Vayu  and  ^cba.* 
This  subject  shoidd  be  examined  by  the  wife. 

Such  are  the  duties  of  a  woman  whose  husband  is  deceased. 


*  A  title  of  iMDaii 
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CHAP.  IV. 

ON 

INCONTINENCE. 

Sect.  I. — On  the  Appointment  of  a  Wife  to 
raise  up  Offspring. 

CXLVI. 

Menu,  quoted  in  the  Betndcara : — On  faUure  of  issue  by  the  husband, 
if  he  be  oftlie  servile  clasSy  the  desired  offspring  may  be  procreated, 
either  by  his  brother  or  some  other  eapindoy  on  the  wife  who  has 
been  duly  authorized.* 

'  CXLVIL 

Smriti  if — A  wife  duly  authorized  by  her  spiritual  parents,  through  a 
wish  that  male  issue  should  be  obtained,  may  go  to  her  husband's 
brother,  and  he  may  approach  her  until  a  son  be  produced : 

2.  But,  when  a  son  is  begotten,  he  must  refrain ;  otherwise  duty  is 
violated. 

3.  Sprinkled  with  clarified  butter,  or  anointing  his  limbs  with 
expressed  oil,  averting  his  face  from  her's,  and  shunning  the  contact 
of  limb  with  limb, 

4.  A  younger  or  an  elder  brother,  authorized  by  spiritual  parents, 
may  approach  his  brother's  wife  for  the  sake  of  offspring,  that  the 
family  may  be  perpetuated,  and  not  through  amorous  desire. 

5.  If  there  be  no  spiritual  parent  li^dng,  he  may  be  directed  by  the 
king,  on  the  failure  of  the  family ;  then,  by  his  command,  he  may 
inform  the  woman  and  approach  her^ 

6.  Though  considered  as  his  daughter-in-  law,  with  purity,  in  the  mode 
abovementioned,  once  in  the  season  for  procreating  sons,  and  until 
she  conceive :  when  pregnant,  she  is  even  as  his  daughter-in-law. 

*  See  the  g^oM  on  tliii  text,  died  again  ▼.  CCXXIX,  Book  V. 
tNABBDA.    SeeBookV,mtheglo«onv,  CCXXXin. 
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7.  Afterwards,  if  the  man  or  woman  conduct  themselves  otherwise, 
through  carnal  desire,  they  both  shall  be  amerced  hj  the  king ;  dse 
justice  is  violated. 

"  The  wife  who  has  been  duly  authorized  (CXLVI)  ;"  by  her  spiritaal 
parents,  must  be  supplied.  The  construction  of  the  other  phrase  is  this  : 
'the  desired  offspring  may  be  procreated*'  "A  wife  duly  authorized" 
(CXLVI I);  that  is,  for  the  necessary  purposes  of  the  appointment. 
**  Duty  is  violated"  (CXLVII  2) ;  there  is  a  failure  in  reUgious  duty. 
"  Younger  brother"  (CXLVII  4)  ;  mentioned  generally,  comprehending 
also  an  elder  brother.  '*  May  be  directed  by  the  king"  (CXLVII  6) ; 
hence  it  is  to  be  understood,  that  the  king  is  also  qualified  to  make  such  an 
appointment.  "  Inform  the  woman  ;"  teach  her  the  general  illegality  of 
receiving  the  caresses  of  other  men,  and  the  particular  legality  of  an 
appointment  to  raise  up  offspring.  "  His  daughter-in-law ;"  his  brother's 
wife,  considered  ae  similar  to  a  daughter-in-law. 

CXLVIII. 

Yama  : — Silent,  in  a  dark  night,  Ut  the  appointed  kineman  approach  his 
brother's  wife,  when  she  has  bathed  after  her  courses,  careful  that 
she  perceive  pot  the  odour  and  contact  of  the  hair  of  his  head, 
beard,  nails,  and  hair  of  his  body ; 

2.  Dressed  in  a  single  garment,  his  limbs  anointed  with  clarified 
butter,  not  perfumed,  grave  and  sad,  averting  his  face  from  her's, 
and  shunning  the  contact  of  limb  with  limb, 

3.  He  must  endeavour  to  effect  pregnancy ;  but,  when  that  is  effected, 
he  must  refrain :  let  him  not  approach  her,  if  she  have  issue,  nor 
aider  a  son  has  been  begotten. 

4.  The  king  should  cause  the  auspicious  ceremony  for  a  happy 
delivery,  and  all  other  solemn  rites,  to  be  performed  by  those  who 
desire  offspring  for  their  brother,  and  obsequies  for  their  ancestors. 

''  Dark ;"  obscure :  it  is  thus  forbidden  to  make  known  his  features. 
"  Grave ;"  not  indulging  amorous  joy.  "  When  a  son  has  been  begotten, 
the  husband's  brother  must  perform  the  auspicious  ceremonies  for  a  happy 
delivery  ;"  such  is  the  construction  of  the  sentence,  and  the  causal  has  the 
oriipnal  sense  of  the  verb,  as  in  the  example  Baka  governed  the  realm. 
"  By  those  brothers  who  desire  offspring,  &c. ;"  that  should  be  performed, 
may  be  supplied.  Siitce  the  term,  expressed  in  the  plural  number,  suggests, 
that  there  is  no  restriction,  it  may  be  performed  by  any  one  of  those  brothers. 

On  this  teat  Chakdkswaba  .  remarks,  that  the  king  should  cause  the 
ceremonies  for  a  happy  delivery  and  the  like  to  be  performed,  by  the  inter* 
vention  of  the  brothers  of  the  deceased,  who  desire  ofisprtng  for  Uieir 
brother  and  obsequies  for  their  ancestors;  such  is  the  sense ;  and  plurality 
is  not  here  determinate  ;  the  law  subsists  in  full  force,  though  one  brother 
only  be  living. 
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CXLIX. 

Yajhyawaloya  : — Sprinkled  with  clarified  batter,  let  a  brother  of  her 
husband,  a  kinsman  who  offers  ftineral  cakes  to  the  same  ancestor, 
or  one  who  is  descended  from  the  same  original  stock,  being 
authorized  by  spiritual  parents,  through  a  wish  that  a  son  may  be 
produced,  approach  a  woman  who  has  no  son,  at  the  proper  season. 

2.  Let  him  approach  her  until  she  may  possibly  be  pregnant ;  but  if 
he  act  otherwise,  he  shall  be  degraded  from  his  elass.  A  son  begotten 
in  this  mode  shall  be  a  Cshetraja^  or  son  begotten  on  the  wife  of  a 
kinaman, 

"  Being  authorized  by  spiritual  parents  :"  this  intends  the  assent  of  the 
deceased  husband's  father  or  the  like,  expressed  in  this  form,  *'  beget  a  son 
on  her  ;*'  or  thus,  ''  let  him  beget  a  son  on  her."  But  hdhA^ksi  thinks  it 
implied,  that  the  husband's  brother  should  likewise  be  authorized  by  his 
own  spiritual  parents,  since  it  is  directed  that  the  woman  also  should  be 
authorized  by  her  spiritual  parents.  Others  infer,  from  the  words  ^  through 
a  wish  that  a  son  may  be  produced,"  which  they  explain  ^a  wish  for  a  son 
who  shall  belong  to  himself,'  that  a  man  desiring  male  issue  for  himself  may 
approach  a  widow  ;  but  as  the  text  mentions  "  a  woman  who  has  no  son," 
ihs  child  so  begotten  is  likewise  eomidered  ae  the  offspring  of  her  husband : 
accordingly  it  bears  another  import. 

^^  He  is  legally  heir  to,  and  offers  the  funeral  cake  for,  hoih/athers,^^ 

But  this  only  takes  place  when  it  has  been  agreed  that  he  shall  be 
eonMered  as  sou  of  both. 

That  interpretation  does  not  coincide  with  the  opinion  of  S^lapani  ; 
for  he  reads  the  last  measure  of  the  verse,  *'  shall  be  son  of  the  woman's 
husband  :"*  and  the  words  "  through  a  wish  that  a  son  may  be  produced," 
may  be  anyhow  explained  in  another  sense. 

CL. 

Meku  : — The  first  objfect  of  the  appointment  being  obtained  according 
to  law,  both  the  brother  and  the  widow  must  live  together  like  a  father 
and  a  daughter  by  affinity. 
Afber  a  son  is  begotten,  they  must  behave  as  brother's  wife  and 

brother's  father-in-law,  and  the  like,  not  as  husband  and  wife. 


Sect.  II. — On  the  same ;  and  on  such  Husbands  as  may  be 
forsaken  by  their  Wives  without  any  consequent  Penalty, 

CLI. 
DicYALil:-- A  husband  may  be  forsaken  by  his  wife,  if  he  be  an. 
abandoned  sinner,   or  an  heritical  mendicant,   or  impotent,   or 

•  C$hitHca$ya  hhavH  aulah,  instead  of  C$h41r(ija9  tu  bhavit  tutah. 
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degraded,  or  afflicted  with  phthisis,  or  if  he  have  been  long  absent 
in  a  foreign  country. 

''Abandoned  sinner;"  expelled,  in  the  legal  form,  from  Tirtuous 
intercourse.  ''  A  mendicant ;"  addicted  to  mendicity  in  a  form  unautho- 
rized by  the  law.  "  Afflicted  with  phthisis ;"  suffering  under  the  disease 
ealied  phthisis.  The  Retndeara. 

''If  he  be  absent  in  a  foreign  country ;"  if  he  have  gone  to  a  foreign 
region. 

CLII. 
DxVALA : — Whether  sttch  a  husband  be  alive  or  dead,  his  wife  may  take 
another  lord,  for  the  sake  of  obtaining  progeny,  not  through  female 
independence. 

By  this,  an  appointment,  in  the  form  abovementioned,  is  authorized. 

CLIII. 
DxvALA : — Eight  years  let  a  woman  of  the  sacerdotal  class  wait  for 
her  absent  lord ;  or  four  years,  if  she  have  borne  no  children ;  after 
these  periods  she  may  unite  herself  to  another  ipan : 

2.^  Let  a  woman  of  the  military  class  wait  six  years ;  or  three  years' 
if  she  have  borne  no  children :  and  a  woman  of  the  commercial  class, 
if  she  be  a  mother,  must  wait  four  years ;  but  two  only,  if  she  be 
childless : 

3.  For  women  of  the  servile  class  no  period  is  ordained,  nor  do  they 
violate  tJieir  duty  h/  an  early  second  marriage ;  but,  for  those  especially 
who  have  borne  no  children,  the  settled  rule  prescribes  one  year. 

4.  These  periods  are  declared  for  the  wives  of  absent  men,  if  there  be 
no  intelligence  concerning  them;  but  if  it  be  heard  that  the  husband 
is  living,  these  periods  must  be  doubled. 

5.  If  they  have  children,  this  conduct  is  enjoined  to  women  by  the 
lordi>f  created  beings ;  hence,  if  such  women  marry  another  htisbandy 
it  is  no  offence. 

"  Let  a  woman  of  the  military  class  wait  six  years  ;^*  if  she  have  borne 
children  ;  it  must  be  so  understood.  The  Retndcara, 

On  this  suBject  MiNV  also  has  said  something  : 

CLIV. 
Menu  : — K  he  live  abroad  on  account  of  some  sacred  duty,  let  her  wait 
for  him  eight  years ;  if  on  account  of  knowledge  or  fame,  six ;  if 
on  account  of  pleasure,  three :  after  time  terms  have  expired^  site  must 
foUaw  him. 
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A  husband  absent  on  account  of  some  sacred  duty,  such  as  executing 
the  command  of  his  spiritual  preceptor,  or  the  like,  must  be  expected  by  his 
wife  during  eight  years  ;  af6er  that  term  has  expired,  his  wife  must  follow 
him  ;  as  directed  by  Vasisht'ha. 

CLV. 

Vasisht'ha.  : — The  wife  of  a  husband  who  lives  abroad,  must  wait  for 
him  eight  years ;  after  tluit  period  she  must  follow  him,  giving  notice 
thereof  to  five  persons. 

*^  If  on  account  of  knowledge,"  six  years  must  be  expected  ;  if  he  live 
abroad  "on  account  of  fame*' to  be  acquired  by  the  display  of  his  own 
knowledge,  he  must  also  he  expected  six  years  :  but  if  he  go  abroad  to  enjoy 
another  wife,  three  years. 

Cttlluoabhatta. 

Thus,  according  to  his  opinion,  commerce  with  another  man,  at  the 
expiration  of  eight  years,  is  not  authorized  by  law.  The  text  of  YaI^isht'ha 
must  be  supplied,  **  after  eight  years  ;  and,  giving  notice  to  five  persons.** 
But  another  readin&f,  has  ^^  e\ght,**  instead  of  jftve;  and  the  sense  is  thus 
obvious  :  "  after  eight  gears.** 

But  other  lawyers  remark,  that  long  absence  is  considered  by  Sages  as 
equivalent  to  natural  death  ;  for,  in  the  text  of  Devala,  it  is  said,  "  if  it«be 
heard  that  the  husband  is  living,  the  periods  are  doubled."  Consequently, 
if  it  be  not  heard  that  the  husband  is  living,  the  appointment  should  be 
made  at  the  end  of  eight  years,  and  so  forth,  according  to  the  difference  of 
class.  May  it  not  be  said,  that  the  text  does  not  relate  to  appointments 
for  raising  offering  ;  for,  Were  it  so,  the  period  directed  for  those  who  have 
borne  children  would  be  unmeaning  :  and  should  it  not  therefore  be  affirmed, 
that  this  is  a  period  of  probation  before  women  can  forsake  their  husbands 
for  a  second  marriage  P  On  this  point  the  same  lawyers  propose  a  solution 
of  the  difficulty  :  although  they  have  several  children,  the  text  (CLIII  5) 
allows  the  appointment  of  women  to  take  place  at  the  end  of  eight  years ; 
or,  if  a  woman  who  has  born  a  son,  by  whom  deliverance  from  the  hell  call- 
ed ^tif  is  effiicted,  though  he  have  died,  desire  male  issue  for  the  sake  of  the 
benefit  arising  from  other  duties  to  be  performed  by  a  son,  she  must  be 
patient  for  a  long  space  of  time.  Common  sense  obviates  any  supposed 
o£fence,  if,  unable  to  bear  separation  from  her  husband,  she  join  him  within 
the  eight  years ;  and  it  also  obviates  any  supposed  offence,  if  she*do  not 
follow  him  lit  the  expiration  of  the  eighth  year.  Thus  the  text  is  vendicat- 
ed  from  its  alleged  futility. 

"  If  there  be  no  intelligence"  (CLIII  4) :  the  term  is  explained  by 
Amkba,  tidings  or  news.  A  woman  of  the  sacerdotal  class  must  wait  for 
her  husband  eight  years,  if  he  reside  abroad  on  account  of  some  sacred  duty  ; 
in  other  cases,  she  must*  wait  six  years  or  the  like,  for  the  text  has  the  same 
import  with  that  of  Mbku  (CLIV)  :  and  for  women  of  the  military  and 
other  classes  the  periods  are,  successively^  in  the  order  of  the  classes,  shdHier 
by  a  quarter  than  the  periods  prescribed  to  women  of  the  priestly  class.  Kor 
should  it  be  argued  that  the  text  of  Menu  concerns  a  woman  of  the  military 
class  who  has  borne  children :  there  is  no  ground  for  quitting  the  sacerdotal 
class  fir^st  mentioned. 
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CLVL 
Menu  : — By  men  of  twice-born  classes*  no  widow,  or  childless  toife^ 
must  be  authorized  to  conceive  by  any  other  tluin  Iier  lord;  for  they 
who  authorize  her  to  conceive  by  any  other,  violate  the  primevallaw. 

2.  Such  a  commission,  to  a  brother  or  other  near  kinsman j  is  no  where 
mentioned  inr  the  nuptial  texts  of  the  Ve^a  ;  nor  is  the  marriage  of 
a  widow  even  named  in  the  laws  concerning  marriage. 

3.  This  practice,  fit  only  for  cattle,  is  reprehended  by  learned 
Brahmanas;  yet  it  is  declared  to  have  been  the  practice,  even  of 
men,  while  Vibna  had  sovereign  power.  • 

4.  He  possessing  the  whole  earth,  and  thence  only  called  the  chief  of 
sage  monarchs,  gave  rise  to  a  confusiion  of  classes  when  his  intellect 
became  weak  through  lust 

5.  Since  his  time  the  virtuous  disapprove  of  that  man  who,  through 
delusion  of  mind,  directs  a  widow  to  receive  the  caresses  of  another  for 
the  sake  of  progeny. 

"By  any  other"  (CLVI  1)  ;  by  any  other  than  her  husband's  brother 
or  kinsman  offering  funeral  cakes  to  the  same  ancestor  :  and  this  supposes  a 
c&%  where  one  or  the  other  exists ;  for  YAjntawaloya  also  admits  any  man 
sprung  from  the  same  original  stock,  on  failure  of  them.        The  Retndcara. 

Thus,  in  the  case  of  an  appointment  to  raise  vp  offspring,  a  rule  is  pro- 
pounded in  this  text  for  appointing  a  husband's  brother  or  other  kinsman. 
If  the  connexion  of  a  widow  with  another  man  were  indicated  by,  the  tenor 
of  holy  texts,  or  by  the  letter  of  the  law,  would  it  not  then  only  be  permis- 
sible ?  The  Sage  replies  to  that  argument  (CLYI  3) :  thus,  since  there  is 
no  holj  text  for  such  a  commission  to  another  man,  it  is  not  suggested  by 
the  tenor  of  such  texts ;  and  since  that  commission  is  nowhere  mentioned 
in  nuptial  prayers,  it  is  not  suggested  by  the  tenor  of  such  prayers  :  and  it 
should  be  understood,  that  there  is  no  law  in  any  such  form,  which  could 
authorize  a  man  to  marry  a  widow,  if  he  cannot  obtain  a  damsel.  Hence, 
before  the  reign  of  Vena.,  it  was  reprehended  by  learned  men  conversant  in 
the  Vedas  ;  but  while  Vena  reigned,  that  practice  was  introduced  by  his  in- 
dependent authority,  slighting  revealed  law :  since  that  time,  some  few 
persons  follow  this  practice,  through  delusion  of  mind ;  but  it  is  reprehended 
by  the  learned.  This  practice,  therefore,  although  it  have  been  actually 
followed  by  some  who  were  not  true  Brahmanas,  should  not  be  admitted, 
because  it  has  no  foundation  in  law,  and  was  only  introduced  by  the  sinful 
YxNA.     Thus  some  expound  the  texts. 

But  GULLUOABHATTA,  ou  the  authority  of  the  texts  which  wDl  be  cited 
from  Vbihaspati  (CLVII),  expounds  them  otherwise :  before  the  reign  of 
YiNA,  appointments  to  raise  up  offspring  were  authorized ;  but  Yjbna  having 
exhibited  a  bad  practice  founded  thereon,  such  a  commission  even  to  a 
brother  or  near  kinsman  has  been  prohibited  since  his  time. 

•  The  text  is  here  read,  **  by  her  own  kinamen."    The  other  reading  seenui  more 
authentic.  T. 
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Others  again  hold,  thai  a  woman^should  not  be  authorized  to  conceive 
by  anj  other  than  her  lord,  neither  by  his  brother  or  near  kinsman,  nor  by 
any  other  person ;  for  such  a  commission  is  not  suggested  by  the  tenor  of 
holy  texts,  nor  by  the  letter  of  the  law.  Menu  considers  such  an  appoint- 
ment as  a  virtual  marriage:  and  the  practice,  which  was  introduced  in  the 
reign  of  YSbna,  of  any  person  at  random  begetting  issue  on  a  widow,  is 
reprehensible. 

Since  Msnu  has  authorized  such  a  commission  (CXLVI),  is  not  the 
present  text  (CLVIJ  inconsistent  with  the  preceding  one  ?  Vbihaspati 
explains  the  rule  according  to  the  difference  of  the  four  ages  : 

CLVII. 

Vbihaspati  : — ^Appointments  of  kinsman  to  beget  children  on  widows^  or 
married  women^  when  the  husbands  are  deceased  orimpotenty  are  men- 
tioned by  Menu,  but  forbidden  by  himself  vrith  a  view  to  the  order 
of  the /our  ages :  no  suoh  act  can  be  legally  done  in  this  age  by  any 
other  than  the  husband. 

2.  In  the  first  and  second  ages  men  were  endued  with  true  piety  and 
sound  knowledge ;  so  thei/  were  in  the  third  age ;  but  in  the  fourth, 
their  moral  and  intellectual  powers  are  diminished : 

3.  Thus  were  sons  of  many  different  sorts  made  by  ancient  Sages,  but 
such  cannot  now  be  adopted  by  men  destitute  of  those  eminent 
powers. 

Consequently,  such  appointments  were  premitted  in  the  ages  preceding 
the  fourth,  but  forbidden  in  the  present  age :  and  Yjssa.  reigned  in  this 
period.    Such  is  Cull^cabhatta's  notion. 

The  texts  of  Devala  (CLIII)  also  may  be  argued  to  concern  other 
ages,  as  well  as  the  commission  to  the  husband's  brother.      The  Betndcara. 

Such  texts  of  DirvAt^  therefore,  regulate  the  marriages  of  women  of 
the  sacerdotal  and  other  classes  to  a  second  husband  ;  and  the  text  of 
YAiiSHT'HA  directs  a  wife  to  follow  her  husband  after  five  years.  In  that 
case,  it  she  go  and  return  without  obtaining  any  intelligence  concerning 
him,  she  may  take  another  husband  at  the  expiration  of  the  eighth  year. 
Such  is  the  opinion  of  the  authors  of  the  Metndeara.  But  some  lawyeis 
remark,  that  the  text  of  Dbvala  does  not  obviate  the  sinfulness  of  such 
conduct,  but  prevents  a  fine  to  the  king.  Thus  may  the  law  be  concisely 
stated. 


Sect.  III. — On  Second  Marriages,  or  on  Women 

previously  enjoyed  hy  another. 

CLVm. 
Nabeda: — Others  are  women  who  had  a  different  husband  before 
(parap(irvd) ;  they  are  declared  to  be  of  seven  kinds,  in  order  as 
enumerated :  among  these,  the  twice-married  woman  is  of  three 
descriptions  5  and  the  disloyal  wife,  of  four  sorts  : 
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3.  A  damsel,  not  deflowered,  but  blemish  by  a  previous  marriage,  is 
the  first  twice-married  woman  (punerbh{i)y  named  ftom  the  repetition 
of  nuptial  rites; 

3.  She  who  is  given  in  marriage  by  her  parents,  duly  considering  the 
laws  of  districts  and  families^  but  through  love  accedes  to  another 
man,  is  declared  to  be  the  second  twice-married  woman. 

4.  She  who  is  given  by  her  spiritual  parents  to  a  eapinda  of  equal 
class,  on  failure  of  brothers-in-law,  is  considered  as  the  third ; 

5.  Whether  she  have  borne  children  or  be  childless,  a  woman  who, 
during  her  husband's  life,  unites  herself  to  another  ^lan  from  car- 
nal desire,  is  the  first  disloyal  wife  (jBunxirint); 

6.  She  who  deserts  an  infant  husband,  and  has  recourse  to  another 
man,  but  returns  to  the  house  of  her  lord,  is  considered  as  the 
second; 

7.  But  she  who,  after  the  death  of  her  husband,  leaves  his  broijier  or 
other  kinsman,  whose  protection  she  received,  and  suffers  the  caresses 
of  a  stranger  through  carnal  desire,  is  considered  as  the  third; 

8«  And  she  who,  having  had  her  protector  assigned  to  her,  neverthe- 
less gives  herself  to  another  man,  saying,  '^I  am  thine,'*  being 
purchased  with  money,  or  oppressed  with  hunger  or  thirst,  is  consi- 
dered as  the  fourth : 

9.     This  rule  is  propounded  in  regard  to  women  twice-mar^^ied,  and 

those  who  are  unchaste;  the  first  respectively  are  more  despicable  than 

those  subsequentbf  mentioned;  and  the  last  in  gradation  are  preferable 

to  those  who  precede  them. 

The  particle  "  aod"  is  here  disjunctive.  ''  Women  twice-married  and 
unchaste"  are  expressed  in  the  sixth  case  with  the  sense  of  the  seventh. 
(The  rule  eoneeming  them,  &c.)  The  Retndcara. 

CLIX. 
Sano'ha  and  Lio'eftA,  after  premising  three  women  twice-married, 
and  four  imchaste,  add : — ^Among  these  the  first  are  respectively  more 
despicable  than  those  subsequently  mentioned;  the  alternate  oases,  in 
which  their  children  take  the  heritage  or  offer  the  funeral  cake  and 
water,  are  settled  according  to  the  qualities  of  the  mother. 

Among  these,  the  firat  twice-married  woman  is  twice  actually  espoused 
with  nnpti^  rites ;  the  second  is  only  once  oetualfy  espoused;  the  third  is 
given  in  marriage  by  her  kinsmen  :  such  is  the  distinction.  But  the  subse* 
quent  text  (OLlC)  does  not  imply,  that  nnptial  rites  are  twice  celebrated, 
bat  that  they  are  celebrated  with  a  second  husband.  Thus,  according  to 
some  lawyers,  the  whole  is  weU  explained.    Others  bold  this  distinction : 
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the  first  chooses  a  second  husband  for  herself ;  the  second  is  given  away  bj 
her  parents ;  the  third  is  given  by  her  parents  to  a  man  proper  for  the 
commission,  either  her  husband's  brother,  or,  on  failure  of  him,  a  sapinda. 
The  real  distinction  consists  in  this  :  she  who  is  again  espoused  with  solemn 
rites,  is  a  twice*married  woman,  or  punerbM ;  she  who  receives  the  embraces 
of  another  man  without  a  formal  marriage,  is  an  unchaste  woman,  or 
swairini.* 

**  The  qualities  of  the  mother  (CLIX)  "  the  son  of  a  twice-married 
woman,  whose  conduct  is  in  other  respects  strictly  moral,  is  entitled  to  the 
heritage  of  his  natural  father ;  bub  not  the  son  of  tuch  a  woman,  whose 
conduct  is  immoral. 

CLX. 

Yajntawalcta  : — Whether  a  virgin  or  deflowered,  she  who  is  again 

espoused  with  solemn  rites  is  a  twice-married  woman;  but  she  who 

slights  her  lord,  and,  through  carnal  desire,  receives  the  embraces 

of  a  man  equal  in  class,  is  an  unchaste  woman. 

"Slights  her  lord;"  does  not  respect  him,  nor  preserve  his  bed 
umuUied.  "  A  man  equal, in  class"  is  mentioned  generally,  comprehending 
men  of  different  class ;  else  adultery  with  a  man  of  a  different  class  would 
be  a  case  omitted.  Hence  also  the  lower  class  of  the  husband  neglected 
does  not  constitute  the  parapdrvd  in  the  text  of  Menu  (CLXl),  but  the 
acceptance  of  another  husband.  CHAia)BBWABA. 

CLXL 

MBnjm: — She  who  neglects  her  former  (purva)  lord,  though  of  a  lower 
«    class,  and  takes  another  (para)  of  a  higher,  becomes  despicable  in 

this  world,  and  is  called  parapHrvdy  or  one  who  had  a  different 

husband  before, 

CLXIL 

Harita  : — An  unchaste,  and  a  twice-married  woman,  the  mother  of  a 
son  bom  in  adultery  while  the  husband  is  alive,  a  lascivious  woman, 
and  one  who  eats  all  sorts  of  food,  whetlier  lawful  or  forbidden; 
should  aU  five  be  considered  as  mothers  oVSudras: 

2.     The  children  who  are  any-  how  born  of  those  women,  should  not  be 

admitted  to  social  meetings;  they  are  considered  as  unfit  for  society. 

The  term  ritbdhdh  (subdued  by  sensual  appetites)  signifies  the  mother 
of  a  cunda,  or  son  born  in  adultery  while  her  husband  is  alive.  "  A  lascivious 
or  lecherous  woman"  is  one  whose  inordinate  lust  conducts  her  to  one  man 
immediately  after  repeated  converse  with  another.  The  Retndcara. 

''  Ounda**  is  explained  by  Ahbba,  an  adulterine  begotten  during  the 
husband's  lifetime ;  and  gdlaca^  an  adulterine  begotten  after  his  death.  The 
Apposition  of  terms  gives  the  sense"  mothers  of  }S6irM."  "Anyhow;'* 
whether  bom  during  the  period  of  the  mother^B  intercourse  with  her  hus* 
band^  or  during  that  of  her  intercourse  with  a  stranger. 

*  See  an  ampler  gloss  on  iliMe  texts  in  Book  I,  after  r.  CCXX. 
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CLXIII. 
CiTYAYANA :— That  woman  who  generates  a  son  through  her  inclination 
for  sensual  pleasures,  and  not  through  a  wish  that  her  husband  may 
have  male  issue,  is  declared  despicable  and  sinful. 

2.  If  a  woman,  deserting  her  husband's  race,  receive  the  caresses  of 
another  man,  she  is  considered  as  despicable  in  this  world,  and  is 
called  parapiirvdy  or  one  who  had  a  different  husband  before: 

3.  He  to  whom  such  a  woman  unites  herself,  shall  not  be  deemed  her 
lord :  this  law  prevails  unless  she  be  purchased  or  obtained  from 
her  husband. 

4.  One  who  had  a  different  husband  before,  should  be  confined  and 
chastised  for  her  offence ;  but  he  who  chastises  a  woman  unable  to 
avoid  the  offence,  or  not  aware  of  it,  shall  be  liable  to  a  fine. 

5.  If  a  woman  be  secured  from  the  hands  of  robbers,  from  a  rapid 
river,  from  famine,  from  danger  in  a  national  calamity,  or  from  a 
wilderness,  or  if  she  be  forsaken  by  her  husband^  or  purchased /rom 

6.  There  is  no  offence  in  the  enjoyment  of  her ;  this  is  a  certain  law :  a 
man  may  accept  a  woman  given  by  her  lord,  if  he/r^^ty  bestow  her; 
and  not  otherwise. 

CLXIV. 

CiTYAYANA: — A  woman  may  neither  be  given  nor  accepted  against 
her  own  consent :  this  is.  a  settled  rule  of  law. 

2.  A  man  must  not,  in  consequence  of  such  a  purpose,  cohabit  with  a 
woman  who  is  of  a  higher  class  than  his  otm,  who  is  reluctantly  sold, 
or  who  has  borne  a  son. 

'*  Her  husband's  race"  (CLXIII)  ;  a  man  sprung  from  the  same 
priifiitive  stock :  by  this  it  is  intimated  that  she  receives  the  caresses  of 
another  man,  without  a  commissioii  to  raise  up  eSspring.  He  to  whom  a 
woman  unites  herself^  though,  she  bad  a  different  husband  before,  is  not 
deemed  her  lord  :  in  the  text,  one  infleclion  is  used  for  another*  The 
meanin^if  is,  that  her  first  husband,  to  whom  her  hand  was  joined,  is  her 
lord.  The  Sage  subjoins  an  exception,  "  unless  she  be  purchased,  &c."  or 
unless  she  be  obtained  from  her  husband  -.  this  will  be  explained  further  on. 
**  For  her  offence"  (CLXIII  4) ;  for  the  offence  she  has  committed.  The 
Bst^e  describes  a  woman  obtained  Jrom  her  husband  (CLXIII  5). 
*'  Rescued  from  the  hands  of  robbers,  &c./'  the  construction  q)^ /^«  sentence 
is  this,  obtained  by  rescuing  her  from  the  hands  of  robbers  and  tiie  rest. 

"  Or  if  she  be  forsaken  by  her  husband,  or  purchased  ^(m  him;**  if  she 
be  bought     In  this  case  there  is  no  offence  ;  that  is,  no  punishable  ofibnce. 

The  Betndeara. 
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Consequently,  there  is  offence  in  the  enjoyment  of  T>ther  women  than 
those  mentioned,  even  with  their  own  consent,  if  without  the  assent  of  their 
lords.  In  saying,  that  is  not  a  punishahle  offence,  the  meaning  is,  that  it 
is  nevertheless  a  sinful  act.  If  her  husband  give  her  away,  then  a  man  may 
accept  a  woman  so  bestowed  by  him,  but  not  one  who  is  not  given  by  her 
husband.  But  even  the  husband  should  not  give  away  his  wife  without 
her  own  consent ;  and  a  man  should  not  accept  a  wife  given  by  a  foolish 
husband,  in  breach  of  that  rule :  therefore,  both  shall  be  fined  if  they  violate 
the  law  5y  such  a  g\ft  and  acceptance.  This  gift  also  comprehends  sale ;  for 
another  text  of  CatyItana.,  delivered  under  the  title  of  Subtraction  of  what 
has  been  given  (Book  II,  Chap.  IV,  v.  VII  1),  forbids  the  gift  or  sale  of  a 
wife  without  her  consent.     Barter  also  is  a  virtual  sale. 

It  should  be  here  noticed,  that,  even  by  those  who  contend  for  the 
validity  of  a  gift,  when  a  wife  is  given  or  aliened  without  her  consent,  a  fine 
should  be  imposed,  under  the  authority  of  the  law,  on  him  who  accepts  one 
given  without  her  own  consent :  but  a  woman  of  higher  class  should  not  be 
taken  even  with  her  own  consent.  Thb  the  Sage  intimates  in  the  last  text 
(CLXIV2). 

It  must  be  here  observed,  that  the  three  descriptions  of  twice-married 
women,  abovementioned,  ought  not  to  be  espoused  ;  for  a  text,  cited  in  the 
TTdvdha  tatwa,  expresses. 

CLXV. 

1.  Daughters  of  the  seven  twice-married  women  must  be  shunned 
as  girls  of  the  lowest  birth;  and  she  who  has  been  verbally  or  men- 
tally betrothed^  on  whose  arm  a  bracelet  has  been  auspiciously  tied, 

2.  VHio  has  been  given  away  after  touching  water,  whose  hand  has 
•  been  taken  by  a  bridegroom,  or  who  has  been  approached  with  nup- 
tial fijre,  and  the  twice-married  woman  who  has  borne  children. 

**  On  whose  arm  a  bracelet  has  been  tied  ;  and  she  who  has  been  given 
«  away  after  touching  wator  :"  the  tirros  are  so  explained  in  the  Retnocara 
and  other  works.  Raghukahdana. 

Is  not  she  who  is  first  betrothed  to  one,  and  afterward  solemnly 
espoused  by  another,  a  twice-married  woman,  and  may  not  a  man  legally 
marry  her  who  has  been  given  to  one  only  ?  No ;  the  precept,  *'  espouse  not 
a  twice-married  woman/'  is  similar  to  the  phrase, '  he  accomplishes  an  ^t  :* 
now  that  act  is  accomplished,  of  which  the  action  is  complete ;  and  a  woman 
becomes  twice-married  by  the  second  solemn  espousal. 

CLXVI. 

MsNU : — The  king  himself  shall  take  a  fine  of  ninety-six  panas  from  him 
who  gives  a  blemished  girl  m  marriage  for  arewardy  without  avow- 
ing her  blemish. 

On  this  CuLLi^CABHATTA  observcs,  *  the  king,  for  his  o?m  sake,  should 
impose  a  fine  of  ninety-six  f?aiia«  on  him  who  gives  to  a  bridegroom  a 
blemished  girl,  without  disclosing  her  blemish,  such  as  one  insane  or  the 
like.*  Here,  a  previous  marriage  must  be  understood  as  included  under  the 
term  "and  the  like.'' 
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CLXVII, 

Menu: — But  the  man  who^  throngh  malignity,  says  of  a  damsel  that 
she  is  no  virgin,  shall  be  fined  a  hundred  panas  if  he  cannot  prove 
her  defilement. 

The  man  who  tbroogh  malignity  says,  **  she  is  no  virgin  ;  she  has  been 
deflowered;"  shall  be  fined  by  the  king  a  hundred  panai,  if  he  cannot  prove 
the  fault  alleged  against  her.  Culli&oabhatta. 

Thus  the  preceding  text  may  allude  to  this  blemish.  How  is  it  an 
imputation  on  a  damsel  to  say  of  her,  that  she  is  no  virgin  ?  The  Sage, 
therefore,  proceeds  as  follows : — 

CLXVIIL 
Menu  : — The  holy  nuptial  texts  are  applied  solely  to  virgins,  and  no 
where  on  earth  to  girls  who  have  lost  their  virginity ;  since  those 
women  are  in  general  excluded  from  legal  ceremonies.  ^ 

"  Virgins  ;*'  or  girls  not  deflowered,  nor  given  in  marriage  to  another. 
Holy  nuptial  texts  may  not  be  legal ;  still  a  marriage  may  take  place  :  what 
then  is  the  objection  P    The  Sage- proceeds  thus  : 

CLXIX. 

Menu  : — The  nuptial  texts  are  a  certain  rule  in  regard  to  wedlock; 
and  the  bridal  contract  is  known  by  the  learned  to  be  complete  and 
irrevocable  on  the  seventh  step  of  the  married  pair^  hand  in  hand,  after 
those  texts  have  been  pronounced.* 

Therefore  marriage  is  not  valid  without  all  the  ceremonies,  from  the 
junction  of  hands,  to  the  seventh  step  of  the  married  pair. 

**  The  bridal  contract ;"  the  perfect  bridal  contract.     RAOHUirANnAifrA. 

The  text  of  Yajnyawalcta  (CLXXXIII),  explained  in  the  lApacalied 
as  denouncing  the  highest  amercement  against  one  who  gives  a  faulty 
damsel  in  marriage  without  disclosini^  her  blemish,  must  be  understood  as 
relating  to  excessive  blemishes ;  in  allusion  to  this,  Oull^oabhatta,  in  his 
gloss  on  the  text  of  Mbwu  (CLXVI),  states  "  one  insane  or  the  like.** 
Some  think  loss  of  virginity  to  be  the  defect  alluded  to  by  YIjnyawaloya  : 
this  opinion  may  admit  of  discussion,  for  Mei^it  notices  the  blemish  of  lost 
virginity  immediately  after  the  text  in  question.  Thence,  excessive  blemish 
may  be  explained,  defect  in  the  sexual  organ  or  the  like.  Should  her 
husband  die  after  the  damsel  has  been  affianced,  cannot  legal  issue  be 
produced  by  any  means  whatsoever  ?  It  cannot  in  the  fourth  age.  But 
the  Sage  states  this  subject  otherwise : 

CLXX. 

Menu  : — ^The  damsel,  indeed^  whose  husband  shall  die  aflber  troth  ver- 
bally plighted,  hut  before  consummationy  his  brother  shall  take  in 
marriage,  according  to  this  rule: 

*  It  IB  a  part  of  the  marriage  ceremony  for  the  bride  and  bridegroom  to  walk  sereii 
•tep«f  hand  in  hand,  diiring  the  recital  of  certain  prayern.  T. 
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2.     Having  espoused  her  in  due  form  of  law,  she  being  clad  in  a  white 

robe,  and  pure  in  her  moral  conduct,  let  him  approach  her  once  in 

each  proper  season,  and  until  issue  be  had. 

"According  to  this  rule  ;"  according  to  the  rule  which  will  be  mentioned. 
On  failure  of  brothers,  a  kinsman  shall  take  her  in  marriage ;  for  the  text 
coincides  with  one  already  cited  (CXLYI).  The  meaning  is,  that  he  must 
beget  a  son  on  the  wife  verbally  betrothed,  according  to  the  law  of  appoint* 
ments  to  raise  up  offspring,  which  has  been  already  delivered.  Culli^ca- 
BHATTA.  concurs  in  this  exposition ;  but  adds,  that  the  brother  should  espouse 
her  with  the  ceremonies  of  marriage.  If  any  person,  though  acquainted  with 
the  legal  impediment,  be  willing  to  accept  her,  may  her  father  give  in 
marriage  a  damsel  already  betrothed  to  another  P  To  this  question  MlHU 
answers  in  the  hegative : 

CLXXI. 

Meut  : — Let  no  nmn  of  sense,  who  has  once  given  his  daughter  to  a 
suitor,  give  her  again  to  another ;  for  he  who  gives  away  his  daughter, 
whom  he  had  before  given,  incurs  the  guilt  and  fine  of  speaking 
falsely  in  a  cause  concerning  mankind. 

He  inoors  the  guilt  thus  propounded  :  "  H^  kills  a  thousand  Jsinsmen 
by  false  evidence  concerning  the  human  race.'**  This  text  resolves  the 
doubt  whether  a  damsel  may  be  again  given  in  marriage,  since  the  bridal 
contract  was  not  complete,  because  the  married  pair  ha4  not  proceeded  to 
the  seventh  step  (CLXIX).  Culli^oabhatta. 

Thus,  since  gift  acquires  validity  from  the  mental  act  of  giving  (for 
donation  is  a  mental  act),  and  since  dominion  ceases  on  the  verbal  promul^ 
gation  of  donation,  the  question,  whether  a  second  gift  may  be  made, 
cannot  exist.  The  objection  is  thus  answered.  But,  if  the  husband's 
brother  be  willing  to  accept  her,  she  may  be  given  to  him,  as  declared  in  the 
following  text : — 

CLXXII. 

Menu  and  Vasisht'ha  : — If  a  nuptial  gratuity  have  actually  been  given 

to  a  damsel,  and  he  who  gave  it  should  die  before  marriage^  the 

damsel  shall  be  married  to  his  brother,  if  she  consent. 

This  is  limited  to  the  case  where  a  nuptial  gratuity  has  been  given  :  the 

former  text  (CLXX  1)  is  applicable  to  the  case   where  no  nuptial  gratuity 

has  been  received,  and  it  assumes  the  form  of  an  appointment  to  raise  up 

offspring.  Cull^cabhatta. 

Consequently,  in  his  opinion,  this  difference  is  established :  if  a  nuptial 

gratuity  have  been  given,  a  marriage   with  the  husband's  brother   takes 

place  ;  if  none  have  been  given,  she  remains  the  wife  of  her  first*  husband. 

But  others  think,  the  gift  of  a  nuptial  gratuity  here  denotes  generally  that 

she  is  betrothed :  and  thus,  if  the  damsel  consent,  she  may  be  married  to 

her  husband's  brother ;  but  if  she  do  not  consent  to  that  marriage,,  an 

appointment  to  raise  up  offspring  may  take  place,  or  she  may  lead  a  Ufe  of 

chastity.     The  consent  of  her  husband's  brother  is  also  requisite,  for  the 

*  iUHC,  Chapter  VHI,  v.  98. 
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damsel  is  blemished  hy  "having  been  affianeed.    A  nuptial  gratuity  having 
been  incidentally  mentioned,  MsHir  censures  the  receipt  of  it : 

CLXXIII. 
Mknu  :— Bat  even  a  man  of  the  servile  class  onght  not  to  receive  a 
gratuity,  when  he  gives  his  daughter  in  marriage ;  since  a  father, 
who  takes  a  fee  on  tliat  occadoriy  tacitly  sells  his  daughter. 

2.  Neither  ancients  nor  modems,  who  were  good  men,  have  ever 
given  a  damsel  in  marriage,  after  she  had  been  promised  to  another 
man: 

3.  Nor,  even  in  former  creatiojis,  have  we  heard  the  mrtuous  approve 
the  tacit  sale  of  a  daughter  for  a  price,  under  the  name  of  a  nuptial 
gratuity. 

Even  a  man  of  the  servile  class  ought  not  to  receive  it,  much  lets 
should  a  twice-born  man  conversant  in  sacred  literature.  Is  not  this  incon- 
sistent with  the  text,  which  mentions  the  ceremony  o^A9ura$  as  peculiar  to 
a  mercantile  and  a  servile  man  ;*  for  an  Antra  marriage  is  preceded  by  the 
acceptance  of  a  nuptial  gratuity  from  the.  bridegroom  ?  According  to  good 
authorities,  the  A»ura  marriage  is  approved  so  far  as  it  concerns  the 
bridegroom,  and  is  reprehended  in  as  much  as  it  concerns  him  who  gives  the 
damsel. 

One  text  (CLXXIII  2)  refers  to  the  case  where  a  nuptial  gratuity  has 
been  actually  received  ;  the  other  (CLXXI),  to  the  case  where  none  has 
been  accepted.  Cull^oabhatta. 

The  meaning  is,  that,  there  is  not  consequently  any  tain  repetition. 
But  others  hold,  that  the  first  text  has  the  form  of  a  precept ;  but  this  text 
(CLXXIII  2)  states  the  authority  of  practice:  the  subsequent  text 
(CLXXIII  3)  censures  nuptial  gratuities,  and  is  no  repetition  of  the 
jprecedin^  text  (CLXXIII  1).  Cfll^cabhatta,  however,  admits  that  it  is 
a  repetition  of  prior  texts.  He  explains  *'  former  creations,*'  former  periods 
qfdmirucHon  and  renovation  of  the  world, 

CLXXIV. 
Yasisht'hI  : — If  her  husband  die  after  a  damsel  has  b^en  given  to  him 
with  water  poured  on  his  hands,  and  troth  verbally  plighted,  but 
before  she  has  been  contracted  to  him  by  holy  texts,  that  virgin 
belongs  to  her  father  alone. 

CLXXV. 

Tama: — Neither  by  water  poured  on  his  hands,  nor  by  verbal  promise, 

is  a  man  acknowledged  as  husband  of  a  damsel;  the  marital  contract 

is  complete,  after  the  ceremony  of  joining  hands,  on  the  seventh 

step  of  the  married  pair. 

That  a  damsel   can  only  once    be  given   in  marriage,  supposes  her 

married  by  the  ceremony  of  joining  hands.  KAGHi7KAin>AKA. 

■  ■  

•  MiNU,  Chapter  m,  y.  24. 
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Hera  is  an  apparent  inconsistencj  with  the  text  of  Menu  (CLXX)  ; 
for  he  prohibits  the  gift  of  a  damsel  to  any  other.  It  is  thus  reconciled  bj 
Baghukandana.  ;  since  the  texts  coincide  with  that  which  directs  the 
damsel  to  be  married  to  her  husband's  brother,  if  she  consent  (CLXXII),  a 
Ckhitraja  son  should  be  procreated  by  her  husband's  brother,  if  the  dams^ 
consent ;  else,  she  may  be  married  as  a  virgin.  The  subsequent  text 
(CLXXI)  relates  to  a  complete  gift.  This  opinion  of  Raghukakdana  ii 
followed  in  practice  by  the  principal  Brdhmanat  of  Bd'd*ha, 

Others  think,  that  the  text  of  Vasisht'ha  (CLXXIV)  intimates  the 
gift  of  the  damsel  by  nuptial  rites  to  her  husband's  brother  or  other  kinsmen, 
at  an  auspicious  moment ;  but  if  they  refuse  her,  it  shows  that  she  may  be 
given  to  another.  The  text  of  Tama  (CLXXV)  has  the  same  import,  and 
alludes  to  participation  of  the  husband's  family  and  wealth.  Thus,  if  the 
bridegroom  die  after  the  damsel  has  been  affianced  to  him,  the  possibility  of 
giving  her  in  marriage  to  another  is  shown.  It  should  not  be  asked,  how 
is  a  second  gift  possible,  since  the  father's  property  is  annulled  by  his 
mental  relinquishment  ?  Under  the  authority  of  the  text,  her  father,  even 
without  property,  may  use  expressions  signifying  gift,  to  effectuate  the  nuptial 
ceremony.  Or  the  text  of  VAfirsHT'HA  (CLXXIV)  may  be  referred  to  a 
promised  gift :  and  thus,  if  the  bridegroom  die  after  a  girl  has  been  promised 
in  marriage  to  him,  another  may  raise  up  a  son  for  him  alone ;  for  a  thing 
promised  ought  not  to  be  given  to  another.  It  should  not  be  objected,  that 
the  text  of  Mknu  (CLXX  I)  concerns  a  gift  in  words,  not  a  mere  promise. 
Promise  is  indicated  by  the  expression  '*  troth  plighted."  If  there  be  no 
kinsmen  of  the  bridegroom,  or  if  they  refuse  the  girl,  she  may  be  given  to 
another :» but  the  girl's  consent  is  required;  for,  if  her  consent  be  requisite 
in  giving  her  to  her  husband's  brother,  surely  it  is  required  by  law  in  giving 
her  to  another. 

CLXXVL 
Yajktawalcta  : — Once  is  a  damsel  given  in  marriage ;  he  who  detains 
her  shall  incur  the  ponishment  of  a  thief:  but  if  a  worthier  bride- 
groom offer,  he  may  take  the  damsel  though  given  awaj,  provided 
the  first  were  undeeerting. 

''  G-iven  away  ;"  given  in  words  only.  Since  the  first  bridegroom  is 
undeserving  through  his  ignorance  of  sacred  science  and  the  like,  a  worthier 
bridegroom,  superior  in  the  excellent  qualities  of  competent  science  and  the 
■like^  may  be  accepted:  this  concerns  an  ^Aeura  marriage.  hxTLLsksi. 

So,  after  premising  the  single  gift  of  a  dameel, 

CLXXVIL 

NARKDAthus  proceeds  ."—This  law  is  declared  in  regard  to  five  forms 
of  marriage,  namely,  the  ceremony  of  Brahma  and  the  rest  (tJie 
ceremony  of  the  DivsL&y  of  the  Bishis,  oftJie  Praj&patis,  and  of  the 
Qandharvas);  but  the  gift  requires  excellent  qualities  in  the  bride^ 
groom  f<yr  its  irrevocable  validity  in  three  forms  of  marriage,  namely^ 
the  ceremony  of  the  'Asurtu  and  the  rest  (the  ceremony  of  the  Bagshasas 
and  that  of  the  Pis&chas). 
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^uLAfisii  adds,  that  the  ceremony  of  the  Raeshasoi  and  that  of  the 
Piioehat  are  intended  by  the  term  ''and the  rest." 

"  Given  away"  (CLXXVI)  ;  given  in  words,  promised,  and  so  forth. 
"  This  law"  (CLXXVII) ;  the  precept  limiting  a  single  gift. 

BA^GHUlTAKBAirA. 

GtoTAMA: — A  man  shall  not  give  even  what  he  has  promised  to  a  person 
whom  the  law  declares  incapable  of  receiving.* 
His  want  of  religious  qualification  is  here  the  cause  of  his  not  being 

entitled  to  the  gift. The  Retndeara,  cifed  by  Ragunaitbana  in  the 

Udvdha  iatwa. 

CLXXVIII. 

Vasisht'ha  : — From  a  man  of  contemptible  birth,  from  an  eunuch  or  the 

like,  from  a  degraded  man,  from  one  afflicted  with  epilepsy,  vicious, 

or  tainted  with  shocking  diseases,  and  from  a  frequenter  of  harlots, 
3.    A  parent  may  take  back  a  dmnsel,  though  given  away ;  and  so  may 

he  one  married  to  a  man  known  from  Ida  family  name  to  be  sprung 

from  the  same  primitive  stock. 

^'  Epilepsy ;"  the  disease  so  called,  originating  in  vitiated  air :  it  is  the 
cause  of  his  falling  into  water,  or  fire,  and  the  like,  and  occasions  loss  of 
sense.  "  Married  to  a  roan  sprung  from  the  same  primitive  stock  :"  the 
teraxs  are  explained  by  respected  authorities,  ^  given  in  words  by  a  man  of 
the  same  primitive  stock.'  Some  observe,  that  the  phrase  is  comprehensive, 
inclading  Sapindoi  and  the  rest ;  else  her  marriage  could  not  be  effected. 

CLXXIX. 
Mknu  : — But  it  is  better  that  the  damsel,  though  marriageable,  should 
stay  at  home  till  her  death,  than  that  he  should  ever  give  her  iii 
marriage  to  a  bridegroom  void  of  excellent  qualities. 
"  Void  of  excellent  qualities  j"  destitute  of  science,  and  similar  qualities. 

,  CULLUCABHATTA. 

It  should  be  understood,  that  the  offence  arising  from  not  disposing  of 
a  marriageable  damsel,  occurs  only  when  a  proper  husband,  possessing  the 
qualifications  suitable  to  her  family,  can  be  found. 

OLXXX. 
Catyayana: — If  a  damsel  is  betrothed  to  two  or  more  persons,  and  the 
first  bridegroom  arrive  before  the  second  nuptials  are  completed, 
then,  of  all  the  persons  to  whom  she  is  promised,   he  to  whom  the 
first  promise  was  made  shall  obtain  her ; 

2.  And  the  other  shall  recover  what  he  had  given  to  the  bride :  but  if 
the  first  bridegroom  arrive  when  the  second  nuptials  have  been  con- 
summated, he  shall  receive  back  what  he  had  given. 

*  Book  ir,  Chapter  IV,  v.  XLVU. 

W 
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He  must  restore  the  girl  to  the  first  bridef^oom,  and  pay  a  fine  to  the 
king,  as  directed  by  Yajntawaicta  (CLXXVI). 

CLXXXI. 

Cattatana  :-*Shoiild  a  man  depart  after  giving  the  nuptial  gratuity, 
it  becomes  the  exclusive  property  of  the  damsel ;  she  must  be  detained 
one  year,  and  may  afterwards  be  legally  given  in  marriage  to  another : 

2.     But  if  tidings  arrive,  3lie  must  wait  three  years,  and  after  that 
period  the  girl  may  be  given  to  another  at  pleasure. 
''  If  tidings  arrive  ;"  if  news  be  received.  Baghtjnandana. 

This  supposes  that  he  went  abroad  without  the  assent  of  the  girVs 
father,  but  fixed  a  time  for  the  marriage  agreed  to.  "  A  nuptial  gratuity  :*' 
there  is  no  proof  that  he  who  has  given  nothing  ought  to  be  waited  for. 

CLXXXII. 

Nab^da: — The  man  who  abandons  an  unblemished  damfiel  after 
accepting  her,  shall  be  amerced  in  a  pecuniary  fine  ;  and  he  must 
marry  that  damsel. 

*  CLXXXIII. 

YJLtnyawalcya  :— He  who  gives  a  faulty  damsel  in  marriage,  without 

disclosing  her  blemish,  shall  be  fined  in  the  highest  amercement ; 

and  he  who  abandons  an  unblemished  girl,  shall  be  amerced  in  a 

hundred  mrishaa. 

The  penalty  for  giving  a  faulty  damsel  in  marriage  without  disclosing 
her  blemish,  and  for  a  bridegroom  abandoning  a  blameless  girl,  is  the 
highest  amercement.  ^lapAni. 

CLXXXIV. 

Menu  : — Even  though  a  man  have  married  a  young  woman  in  legal 
form,  yet  he  may  abandon  her,  if  he  find  her  blemished,  afflicted 
with  diseases,  or  previously  deflowered,  and  given  to  him  with  fi*aud : 

2.    If  any  man  give  a  faulty  damsel  in  marriage,  vnthout  disclosing  her 

blemish,  the  husband  may  annul  that  act  of  her  ill-minded  giver. 

"  Have  married ;"  have  promised  to  marry.  On  this  Gvll^cabhatta 
observes ;  *  Even  though  he  have  received  her  in  the  form  suggested  by  the 
'  following  precept,  or  in  another  form,  "  The  gift  of  daughters  in  marriage 
'  '*  hy  the  sacerdotal  olaas  is.  most  approved,  when  they  have  previously 

*  "  poured  water  into  the  hands  of  the  Imdegroom,"*  he  may  abandon  her, 
'  if  he  discover,  before  the  seventh  step,  that  she  has  an  ill  token  ascertained 
'  from  palmistry  or  the  like,  that  she  is  diseased,  has  been  accused  of  losing 
'  her  virginity  or  the  like,  or  was  given  to  him  with  fraud  by  concealing  a 

*  superfluous  finger  or  other  redundant  member  or  similar  deformity  ;  hence 

*  there  is  not  in   such  a  case  any  offence  in  abandoning   her :   for  this 

•  Memu,  Caiap.  in,  V.  85.: 
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'  porposQ,  and  not  to  direct  the  abapdoQiog  of  her,  the  text  ig  propoi^nded. 
'  The  other  text  is  also  propounded  to  show  that  there  is  no  offence  in 
'  abandoning  a  faulty  bride :  he  may,  by  retaming  her,  annul  the  act  of  her 
'  illrmioded  giTer,  who  giTM  a  faulty  damsel  in  marriage  without  disclosing 
*  her  blemish.' 

Others  bold,  that  the  first  text  declares  there  is  po  of'ence  in  abandon- 
ing a  bride,  even  without  finding  a  blemish,  when  the  father  has  substituted 
another  in  place  <^  her  whom  he  had  shown,  and  who,  unknown  to  him, 
had  an  ill  token  according  to  palmistry,  had  i^  redundapt  finger  or  other 
member,  was  afflicted  with  a  severe  distemper,  had  been  deflowered  or  the 
like;  and  which  blemish  he  afterwards  discovered.  But  the  other  text 
declares,  there  is  no  offence  in  abandoning  a  damsel,  whose  blemishes  the 
bridegroom  discovers  afber  her  father  had  betrothed  her  to  him  without 
disclosing  her  defects  though  known  to  himself. 

Menu  propounds  the  blemishes  of  damsels : 

CLXXXV. 
MsNiJ : — Let  the  twiee-bom  man  espouse  a  wife  of  the  same  class  with 
himself,  and  endood  with  the  marks  of  excellence. 

2.  She  who  is  not  descended  from  his  paternal  or  nuxtemal  ancestors 
^iti^in  the  sixth  degree,  and  who  is  not  hnoym  by  her  family  name  to 
be  of  the  aame  primitive  stock  with  his  tBLtiusr  or  mother,  is  eligible 
by  a  twice-born  man  for  nup^ia^  and  holy  union : 

3.  In  comi^eting  himself  with  a  wife,  let  him  stndioufily  avoid  the 
ten  following  fiunilles,  be  they  ever  «o  great,  or  ev^r  so  rich  in 
kine,  goats,  sheep,  gold,  and  grain  : 

4.  The  funily  which  has  omitt9d  prescribed  acts  of  religion;  that 
which  has  produced  no  mde  d^ldr^i;  that  in  whidi  the  Vidahsa 
not  been  read;  that  which  has  Aitk  hair  on  the  body;  Bnd  those 
which  have  been  ^ject  to  hemorrhoids,  phthisis,  to  dyspepsia,  to 
epilepsy,  to  leprosy,  and  to  elepbanti93is. 

5.  Let  lum  not  many  a  girl  with  reddish  hair^  mF  with  fmy  d^er^ied 
Umh ;  nor  ^m  tronhi^  ^th  Hahjitqal  ^Qjq^a^s ;  nor  p^e,  eitibar  wi^  no 
hair,  or  with  too  much;  nor  one  imm^d^atd^y  taDiative;;ior  one 
with  inflamed  eyes; 

6«  Nor  one  with  the  name  of  a  constellation,  of  a  tree,  or  of  a  river,  of 
a  barbarous  nation,  or  of  a  mountain;  of  a  winged  creature,  a  snake, 
or  a  slave ;  nor  with  any  name  raising  an  image  of  terror ; 

7.  Uor  on^  very  fat  or  vqry  loan ;  or  very  tall  or  very  short ;  nor  one 
older  than  himself;  nor  one  waiting  a  Umb ;  nor  pne  prone  to  theft 
or  contention. 
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BOOK  V. 

ON 

INHERITANCES. 


CHAP.   I. 


ON 

PARTITION   OF  PATRIMONY. 

Sect.   I. — On  Succession  in  general. 

Art.  I.— 0;j  property  ;  atid  on  the  Tramfer  of  it. 

L 
Nareda  : — That  title  of  law,  under  which  a  distribution  of  the  paternal 
estate  is  instituted  by  sons,  has  been  called,  by  the  wife.  Partition 
of  Heritage. 

"  Under  which  ;''  under  which  title  of  law.     "  Is  instituted  ;"  is  made. 

The  Retndcara, 

What  descends  from  the  father  is  "  paternal ;"  and  that  is  called, 
l?roperly  devolving  on  sont  by  the  death  of  the  father.  Both  eipressions, 
"  paternal  e»tate''  and  "  by  sons,"  are  merely  illustrative  of  relation  or 
consanguinity;  for  the  term  inheritanoe/  or  '  partition  of  heritage/  is  also 
used  to  signify  a  distribution  of  property  among  any  relatives.  Accordingly 
Nabeda  also,  having  premised  the  forensic  term  Partition  of  Heritage, 
notices  the  distribution  of  property  left  by  the  mother  and  the  rest.  So 
Heku  likewise,  premising  the  same  title,  without  employing  the  word 
father  or  other  limited  designation,  propounds  the  distribution  of  property 
in  every  relation.  Jim^tavahaha. 

II. 
Mbnxt  : — Thus  has  been  declared  to  you  the  law,  abounding  in  the 
puresV  section,  for  the  conduct  of  man  and  wife,  together  with  the 
practioe  o£  raising  up  offspring  to  a  husband  of  tlie  servile  class  on 
&iltite  of  issue  bg  him  begotten :  learn  now  the  law  of  Inheritance. 
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"  Estate"  (I)  ;  property.  "  Paternal  ;*'  obtained  through  the  relation 
oftlie  son  to  the  father.  BAanuBAKDANA. 

Consequently  that  property,  on  which  a  distribution  or  partition  of  a 
vested  right,  depending  on  relation  or  eonuinguinitpy  may  be  instituted,  is 
named  distributed  heritage,  a  title  of  jurisprudence.  In  short,  heritage  is  a 
title  of  law.  Since  the  merits  of  opposite  pleas  set  up  by  a  plaintiff  and 
defendant  (''  this  allotment  of  shares  is  improper ;  this  allotment  of  shares  is 
equitable  ;")  may  be  determined  under  the  title  of  Heritage^  which  compre- 
hends the  allotment  of  shares,  that  title  of  judicial  procedure  is  taken  in  a 
literal  sense,  *'  inheritance  or  heritage, ^^  Since  this  word,  and  the  term 
which  occurs  in  the  text  of  Menu  fBook  II,  Chapter  I,  v.  II,  4,  and  which 
term  has  been  there  explained  **  law  ofinherUanee^*),  may  signify  the  partible 
heritage,  because  a  rule  expresses,  that  neuter  derivatives  from  active  words 
are  similar  to  nouns  denoting  substance,  or  because  the  term  is  derived  in 
the  passive  form,  there  is  no  objection  to  this  interpretation.  Thus  some 
lawyers  expound  the  ternos. 

Since  this  title  of  jurisprudence  has  not  been  expressly  distinguished  by 
that  name,  the  obvious  design  of  the  writer  would  be  subverted  ;for  the  other 
seventeen  denominations  which  occur  in  the  text  of  Mknv,  namely  debt  and 
the  rest,  non-payment  of  wages,  larceny  and  the  rest,  bear  an  abstract  sense, 
whilst  one  denomination  only  woidd  signify  the  thing  which  possesses  the 
abstract  nature.  The  title  of  Loan  and  Payment  comprises  the  several 
abstract  properties  which  constitute  a  creditor  and  so  forth,  as  has  been 
already  explained.  By  the  rule  quoted,  grammarians,  who  contend  that 
action  is  single,  acknowledge  its  similarity  to  substance,  and  thereby  permit 
the  use  of  such  terms  in  the  dual  and  plural  numbers.  Words  of  this 
description  do  not  denote  substance.  If  they  did,  there  could  be  no  inflec- 
tion with  a  neuter  sense,  since  the  derivatives  would  not  bear  the  abstract 
sense  of  the  verb.  The  same  must  be  universally  admitted  on  the  supposi- 
tion of  a  passive  inflection.  If  that  be  questioned,  then  the  text  must  be  thus 
paraphrased  :  on  whatever  property  a  partition  or  distribution  of  the  patri- 
mony is  instituted,  such  distribution  of  that  property  (for  the  connexion  of 
the  co-relatives  is  positive,)  is  a  title  of  jurisprudence  called  Partition  of 
Heritage.  In  a  word,  the  partition  which  takes  place  in  respect  of  partible 
heritage,  alone  constitutes  the  forensic  title  denominated  Partition  of 
Heritage. 

Is  not  partition  of  heritage  (ddgabhdga)  termed  distribution  of  inheri- 
tance (ddgabhdga  vibh&gd)  ?  What  use  is  there  in  such  an  incumbered 
definition  ?  Yet  there  is  no  vain  repetition ;  for  it  conveys  the  meaning  of 
the  term  {d<^abhdga)  inheritance  or  partition  of  heritage.  The  answer  is  ; 
no  such  objection  can  be  made,  since  the  legislative  independence  of  the  Sage 
must  be  acknowledged.  Or  so  much  is  addeil  to  aid  the  perfect  comprehen- 
sion of  the  sense  conveyed  by  the  term  heritage :  for,  since  the  partition 
which  takes  place  in  respect  of  partible  property  devolving  from  a  father  on 
his  sons,  is  called  partition  of  heritage,  it  follows,  that  such  property  is  (ddga^ 
heritage ;  and,  since  the  term  heritage  is  also  used  to  signify  property  of 
which  no  partition  is  made,  participation,  not  partition,  is  strictly  intended. 

Some  consider  the  relative  as  employed  in  the  seventh  ease  substituted 
for  the  first.  Consequently  the  sense  is,  '*  that  partition,  which  is  instituted, 
is  partition  of  heritage."  But  others  read,  *^gat  tu  or  gas  tu,  but  that/* 
instead  of  **gatra^  where  or  in  which,"  and  interpret  the  text  similarly. 
The  learned  desoendeuts  of  learned  ancestors  take  the  relative  in  the  seventh 
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case,  with  a  causal  sense :  the  subject  is  the  title  of  law  which  consists  in 
partition  ;  and  the  word  partition,  which  occurs  in  the  text,  is  intended  to 
justify  distribution  by  a  causal  derivation  of  the  Urm :  consequently  the 
sense  is, '  that  title  of  law,  whereof  partition  is  the  element,  and  which  is 
established  as  the  cause  and  ground  of  a  distribution  by  lots  or  the  like,  is 
called  Partition  of  Heritage.'  Pai*tition  therefore,  as  a  title  of  law,  bears 
an  abstract  sense;  and  this  well  reasoned  opinion  is  unexceptionable* 
Again ;  the  partition  of  heritage,  or  the  heritage  which  is  divided  (according 
to  the  different  opinions  mentioned)^  \%  signified  by  the  term  Inheritance; 
and  that  constitutes  the  title  of  judicial  procedure.  Such  is  the  interpreta- 
tion of  Ragui^avdana,  JiMtrTATAHAyA  and  the  rest. 

But,  in  fact,  that  distribution,  participation,  or  ownership  of  the  paternal 
estate,  (or  wealth  descending  from  the  father  in  consequence  of  his  death  or 
the  like,  or,  in  other  words,  property  of  the  deceased  father,)  which  is 
established  or  acknowledged  by  the  sons  to  vest  in  a  certain  owner,  is  a  term 
of  law  relative  to  ownership.  Consequently,  from  the  relation  of  the  term, 
owner^ship  itself  being  the  title  of  law,  the  property  of  the  estate,  which 
belonged  to  a  deceased  owner,  being  vested  in  another  by  reason  of  consan- 
guinity, is  inheritance. 

Or  the  relative  may  be  expressed  in  the  seventh  case  with  the  sense  of 
prop  or  support ;  as  in  the  example, "  he  resides  with  his  preceptor :"  and 
partition  signifies  allotment.  Consequently  the  sense  is,  that  ownership  of 
heritage,  in  right  of  which  sons  make  au  allotment,  is  a  title  of  law  named 
Inheritance.  Ownership^  ae  the  support  of  an  allotment  of  the  heritage,  is 
a  cause  mentioned  solely  by  way  of  illustration.  Hence,  even  the  ownership 
of  heritage  which  is  not  divided  is  unexceptionably  considered  as  inheritance  ; 
and  thus  the  text  of  BaudhAyaka^  the  rules  of  YiSHiiir  (III  and 
CCCCXYII)  and  other  texts  are  truly  explanatcHy  of  inheritance.  This 
has  been  sufficiently  discussed. 

If  partition,  as  a  term  synonymous  with  division,  signify  the  separation 
of  the  integrant  parts  of  the  thing  divided,  would  not  the  thing  be 
destroyed  ?  If  it  signify  disunion  of  intereste  amcmg  the  brethren  in  respect 
of  each  other's  property,  no  separation  could  be  made  of  property  connected 
with  the  property  of  another  brother,  even  though  the  intUmdual  right  be 
ascertained.  To  this  it  may  he  amweredy  the  act  of  ascertaining  the  indim^ 
dual  right,  or  the  ascertainment  of  a  eeparate  title,  is  partition,  or  division ; 
for,  on  the  death  of  the  father,  his  right  is  devested,  and  a  title  vests  in  his 
soa  or  other  heir ;  and  in  the  case  of  two  or  more  sons,  each  son  has  a  several 
title  to  that  property,  which  shall  thereafter  be  received  by  him.:  but,  since 
that  is  absolutely  invisible,  and  cannot  be  perceived  .by  the  eyes  or  other 
senses,  it  is  ascertained  by  lots  or  the  like,  and  argued  from  logi(»ftl  inference 
alone ;  that  solely  constitutes  ascertainment :  or  the  consequent  act,  such  as 
distribution  by  casting  lots  or  the  like,  is  signified  by  the  term  partition. 

But,  if  a  single  female  slave,  or  one  cow  or  the  like,  be  the  property  lefb 
by  the  father,  what  should  be  the  mode  of  proceeding,  since  a  distribution  by 
lots  is  not  possible  P  YbIhasfati  has  provided  for  this  case  (CCCLXVI 5). 
Such  property  must  be  apportioned  according  to  the  reason  of  the  law,  else 
it  would  be  rendered  useless.  In  the  case  supposed,  all  the  heirs  have  a 
title  to  the  single  female  slave.  For  instance ;  on  the  death  of  one  who 
leaves  ^ve  sons,  the  eldest  son  has,  in  the  first  place,  a  right  to  employ  that 
female  slave  during  six  days  -,  and  afterwards  the  next  born,  during  other 
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six  days.     In  this  and  other  modes  their  several  rights  may  he  adjusted  ;  or 
lots  may  he  cast,  after  executing  a  document  for  the  regulation  of  periods. 

Is  the  title  to  that  female  slave,  which  the  eldest  son  possessed,  devest- 
ed after  the  expiration  of  those  six  days,  or  does  it  still  subsist  ?  On  this 
douht  some  lawyers  remark,  that  many  titles  or  proprietary  right^  over  an 
individual,  but  which  exist  partially  in  respect  of  time,*  were  pifeviously 
vested  in  the  sons  :  these  rights  must  he  considered  as  vesting  in  those 
several  persons,  one  after  the  other,  at  certain  periods,  which  shall  be  sub- 
sequently settled  by  an  umpire.  In  that  case  the  award  of  such  an  umpire 
constitutes  the  separation  of  those  several  rights :  and  here  the  expression 
*'  were  previously  vested,"  obviates  the  supposition  of  repeated  lapse  and 
revival  of  property.  Again  ;  a  right  to  that  female  slave  subsists,  connected 
with  the  ascertainment  that  it  shBllsuhsistin  full  farce  on  those  several  days 
awarded  by  the  umpire :  and,  since  this  right  is  described  as  partially  exist- 
ent in  respect  of  time,  it  does  not  subsist  in  full  farce  after  the  close  of  those 
several  periods ;  like  the  faded  colour  of  a  jar ;  like  class  and  sort,  such  as  the 
generalizing  of  names  or  the  like,  which  may  vary  with  the  change  af  name  ; 
and  like  the  temporary  absence  of  a  quality  partially  existent.  Hence,  after 
the  expiration  of  the  several  periods,  the  coparcener,  whose  turn  is  past^  may 
not  employ  the  female  slave.     Such  is  the  opinion  of  Jimutavahana. 

Is  property  included  in  the  seven  categories,  substance  and  the  rest,  or 
is  it  distinct  therefrom  ?  To  this  Vachespati  Bhattaohabta,  grounding 
his  opinion  on  the  Mitndnsa  philosophy,  replies  :  property  is  a  certain 
facultyt  subsisting  in  the  several  substances  ;  but,  according  tu  the  Nydya 
philosophy,  he  adds,  '  ownership  is  a  relation  between  cause  and  effect,  at- 
tached to  tiie  owner  who  is  predicated  of  particular  substances,  and  subsisting 
in  the  substance  by  connection  with  the  predicable.'  That  aloite  is  right : 
property  consists  not  in  the  right  of  aliening  at  pleasure,  nor  is  it  a  conse- 
quence simply  deduced  from  positive  law,  which  declares  the  right  of  aliening 
at  pleasure ;  for  that  would  be  an  identical  inference,^,  in  this  manner  j  if 
there  be  property,  then  a  man  may  aliene  at  pleasure,  ajid  property  is  the  right 
of  aliening  at  pleasure  :  or  the  law  declares  a  power  of  aliening  at  pleasure, 
that  which  is  possessed  as  propf^rty  ;  here  again  is  a  confusion  of  premises 
and  consequence.  Hence  ^Sibomeki  says,  in  the  paddrVha  tatwa,  property 
is  a  distinct  category.  He  considers  it  as  a  category  distinct  from  the  seven 
predicaments,  because  there  is  no  argument  by  which  it  can  be  established 
to  be  a  faculty,  nor  any  argument  by  which  it  can  be  placed  under  quality 
and  the  rest.     It  exists  in  substance,  such  as  gold,  silver,  cattle  and  the  like. 

But  Sri  Crishna  Tercalancara  holds,  that  as  property  abides  in  sub- 
stance, so  it'  does  in  quality  also.  For  instance  ;  the  precept,  "  consecrate  a 
black  bull,"  and  similar  phrases,  suggest  the  consecration  of  a  bull,  to  which 

*  A  term  of  logic,  avydpyavriUi^  by  which  I  understand  partial  existence.  It  is  distin- 
guished into  predicates  partial  in  respect  of  place,  and  partial  in  respect  of  4ime.     T. 

t  SoanBC&ra^  faculty  ;  enumerated  by  logicians  among  qualities ;  as«  faculty  of  rapid 
motion;  pretention  of  ideas,  or  faculty  of  recollection;  faculty  of  continuing  the  motions 
necessary  to  life  \  and  many  others.  I  translate  it  faculty,  but  tliis  must  be  taken  in  a 
limited  sense.  T. 

J  "Atmatraya^  identical;  a  proposition  not  legitimate,  because  the  predicate  is  the  same 
with  the  subject;  or  an  inference  not  legitimate,  because  the  conclusion  rests  on  itself,  or 
because  the  effect  is  referred  to  itself  as  a  cause.  T. 
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the  quality  of  blackness  is  an  attribute.  '  Now  consecration  c^vnnot  take  place 
withoat  property  ;  therefore  property  is  acknowledged  in  respect  of  that  to 
which  the  quality  is  attributed  ;  and  consequently  property  is  proved  to 
exist  in  the  accident  or  black  colour,  as  well  as  in  the  subject  or  bull.  As  it 
is  said,  the  father  is  arrived,  accompanied  by  bis  son :  In  which  example 
airival  is  a  firmed  both  of  the  acetdent  and  sulyect. 

That  is  wrong ;  for  property  in  no  other  instance  appears  to  abide  in 
quality.  In  the  example  proposed,  "  consecrate  a  black  bull,'*  as  in  the 
phrase  '^  a  inan  carrying  a  staff  and  wearing  earrings ;"  there  is  no  difficulty 
in  apprehending  the  consecration  of  a  bull,  witli  which  the  quality  of  black- 
ness ia  contemporary.  Consequently,  the  consecration  of  the  bull,  and  the 
contemporary  existence  of  the  quality  of  blackness  in  the  bull,  are  required 
by  the  precept.* 

Logicians,  admitting  the  numerositj  of  tlie  bull  changed  by  growth, 
diminution,  and  the  like,  (or  in  other  words,  detitfing  the  permanent  identity 
of  a  hody  subject  to  change,)  and  apprehending  the  consequent  difficulty  from 
establishing  various  property,  affirm  ownership  to  be  vested  in  the  man ;  and 
the  predicable,  consisting  in  the  connection  of  essential  properties,  is  acknow* 
ledged  to  adhere  to  the  bull,  which  may  be  of  various  colours. 

Whether  property  inhere  in  the  thing,  or  ownership  in  the  man,  what 
is  the  cause  of  property  ?  YicHKapATr  BhattachAbta  replies, '  acquisition 
'  is  the  sole  cause  of  property :  and  that  acquisition  is  the  act  of  the  acquirer, 
'  earning  wealth  in  such  modes  as  are  ordained  by  the  law.  This,  again,  is  of 
'three  sorts :  in  some  instances  it  is  corporeal,  as  agriculture,  commerce,  or 

*  the  like ;  in  others  it  is  verbal,  as  teaching  the  sacred  sciences  and  the  rest ; 
'  in  others  again,  it  consists  of  mental  design  or  volition,  as  acceptance  of 
'  gift,  embezzlement  of  deposits  and  so  forth.  But.  in  the  case  of  heritage, 
'  since  a  law  declares  that  '^  in  some  instances  acquisition  is  by  birth,"  and 

*  the  text  of  Gotama  expresses  "  even  by  birth  alone  a  man  may  gain  owner- 

*  ship,"  the  birth  of  sons  and  the  rest  constitutes  acquisition,  through  the 
'  medium  of  the  connection  of  filiation  :  that  also  is  coporoal.' 

Acquisition  of  various  kinds  becomes  the  cause  of  property  single  in  its 
kind;  as  graas,  flint,  or  touch wood,t  and  the  igniting  gem,  are  causes  of  Are. 
As  flame  may  be  produced  from  an  igniting  gem  even  without  grass,  though 
Are  be  uniform  in  its  kind,  or  without  the  gem  or  grass,  from  very  inflam- 
mable wood,  and  consequently  grass  and  the  rest  become  causes  of  fire  single 
in  its  kind  ;  so  do  agriculture  and  the  rest  become  causes  of  property  single 
in  its  kind.  Thus  grain  and  the  like  first  become  the  property  of  him  who 
raises  them ;  and  next,  of  the  purchaser,  donee,  or  the  like  :  in  these  cases, 
the  property  of  the  original  owner  is  only  devested  by  his  own  volition  ;  and 
that  volition  proceeds  from  the  acceptance  of  a  price,  from  the  wish  of  moral 
purity  or  the  like,  from  service  and  so  forth,  or  from  solicitude  for  the  ac- 
complishment of  his  purpose.  In  these  cases,  property  vests  in  the  purchaser 
through  the  payment  of  the  price  and  acceptance  of  the  chattel  transferred  : 

*  Men  of  the  seryile  cla^  are  enjoined  to  dismias  black  (literally  blue)  bulls  on  certain 
occasions.    The  higher  classes,  on  the  same  occasiona,  dismiss  bulls  of  a  reddish  white  colour. 

T. 

t  The  word  arar^i  is  subsequently  explained  a  particular  sort  of  wood,  and  should  signify 
very  hiflammable  wood,  from  which  fire  is  obtained  by  attrition;  but  the  same  term  is  fire- 
qoently  used  for  a  flint.  T. 
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it  vests  in  the  donee  solely  throngh  acceptance  of  the  chattel ;  for  no  other- 
wise does  he  acquire  it :  it  vests  in  servants  and  the  rest,  through  the  medium 
of  the  master's  volition,  in  consequence  of  the  performance  of  certain  work ; 
or  the  acceptance  of  the  money  may  he  the  sole  (Hrigin  of  property  vesting  in 
servants  and  the  rest.  In  case  of  inheritance,  hirtK  alone  is  cause  of  property ; 
and  that  hirth  is  a  particular  relation  of  body,  not  a  relation  taking  place  at 
the  first  instant  of  procreation. 

May  not  a  son  have  property  in  the  wealth  of  a  living  parent  ?  Let 
it  not  be  answered^  this  is  admissible ;  for  it  would  contradicft  the  law  x 
Devala  (Y)  declares,  that,  while  the  father  lives,  his  son  have  no  owner- 
ship of  his  estate.  If  this  be  proposed,  the  argument  is  denied :  Dkvala, 
declaring  the  want  of  ownership  while  a  faultless  father  is  living,  in  effect 
assigns  the  death  of  the  father  as  a  mediate  cause  of  property  vesting  in  his 
sons ;  by  propounding  the  term  *'  faultless,"  he  suggests  the  degradation  of 
a  father  as  a  mediate  cause  of  transferring  property  to  the  son.  Buty  since 
both  these  are  inconsequent ;  since  it  is  difficult  to  prove  the  cause  from 
their  producing  a  devesture  of  property ;  and  since  it  is  a  false  conclusion  in 
logic,*  because  the  same  may  be  truly  assigned  as  the  cause  of  another 
effect ;  therefore,  omitting  these,  the  immediate  cause  is  in  effect  assigned  in 
the  devesture  of  the  father's  property. 

That  being  the  case,  would  not  the  property  of  the  father's  estate 
repeatedly  vest  every  instant  in  the  son,  after  the  death  of  his  father ;  for 
the  devesture  of  the  father's  property,  and  ^iation,  or  relation  of  the  ton  to 
thefather^  subsist  continually  ?  Let  it  not  be  answered,  that  there  is  no 
objection,  since  the  cause  may  be  assigned  in  the  devesture  of  the  father's 
property,  which  may  be  supposed  to  take  place  at  the  moment  of  hie  eon^e 
birth :  the  possible  title  of^  the  son  to  wealth  bestowed  on  priests  by  the 
father  in  his  lifetime  would  be  imperfectly  barred.  If  this  be  alleged,  the  . 
answer  is :  since  property  vests  in  the  purchaser  through  the  price  settled, 
and  through  hit  acceptance  of  the  hargain^  even  though  the  chattel  be  not 
delivered;  and  in  the  donee,  through  hit  acceptance  of  the  gift;  property  is 
established  to  be  an  impediment  to  concurrent  property^  hence,  there  could 
be  no  property  arising  every  instant,  and  rolling  like  the  waves  of  a  stream : 
and  the  chattel  being  delivered  by  the  father,  no  right  is  vested  in  the  son, 
since  it  is  resisted  by  the  father's  declared  will,  *'  this  shall  belong  to  the 
priest."  In  like  manner,  even  in  the  particular  case  of  usucaption,  when 
the  father  suffers  land  to  be  possessed  by  a  stranger  during  twenty  years, 
since  the  property  is  devested,  no  right  is  vested  in  the  son  ;  for  property 
dependent  on  relatkm  to  the  father,  b  resisted  by  adverse  possession  suffered 
by  that  father.  Again  ;  since  the  title  of  a  daughter  and  the  like  is  resisted 
by  the  intervening  title  of  a  son  and  the  rest,  which  is  dependent  on  affinity, 
daughters  and  the  rest  have  no  right  to  the  patrimony  if  a  son  be  living. 
Ko  other  cause  eftuceHtion  should  be  established  besides  the  devesture  i>f 

*  Anyaitkdtidffhiit  in  logic,  disproves  a  ctnse.  Catue  is  what  nacessarily  preoedet ; 
bot  every  thing  which  has  preceded,  is  not  the  cause  of  the  event  considered :  in  the  deftnition 
of  cause,  it  is  therefore  a  requisite  condition,  (in  the  language  of  Hindu  dialectics,)  that  it  be 
not  true  of  something  else.  This  may  be  best  nttderstood  from  the  five  heads  into  which  it 
branches  :  1st,  that  by  which  the  more  immediate  cause  is  inferred,  or,  2nd,  by  which  it 
beeomea  peroepllble  (as  the  abstract  essence,  or  the  ooloiir  of  a  thing) ;  M,  which  is  already 
assumed  as  the  cause  of  ansflMT  tmeoniMoAsci  event;  4th,  what  is  assumed  as  tha  esose  of  the 
immediate  caust ;  5th,  what  did  not  neoeisadly  prtotde  the  event  consftdiired.  T. 
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the  father's  property ;  and  the  textofDavAUL  is  a  lax  expression  qfthe 
eonmquenWf  when  a  caose  subsists  for  saoh  an  efl^t.  For  instance :  if  no 
property  Test  in  the  son  while  the  father's  title  subsists,  then  surely  a  son 
has  no  ownership  while  th^  father  is  living. 

JiMtrrATAHAKA  affirms,  that  acceptance  is  not  the  cause  of  property ; 
were  it  so,  the  accepter,  performing  the  act  which  confers  property,  would  be 
the  giver,  which  U  absurd:  but  gift  alone,  like  the  anuihilation  of  the 
party's  own  property,  becomes  the  cause  by  which  the  property  of  another 
u  produced.  Kor  should  ^  it  be  argued  that  receipt  is  acceptance ;  that 
acceptance  couMsts  in  making  that  his  own  which  was  not  his  own :  that 
this  operation  is  an  act,  and  that  act  is  the  receipt  of  the  thing  given:  before 
receipt,  the  chattel  was  evidently  not  bis  own ;  bu^when  receipt  has  past,  it 
has  become  his  own  :  receipt  alone  is  therefore  the  cause  of  property.  For, 
to  this  it  mag  he  replied^  the  title  effected  by  acceptance  consists  in  the 
power  of  aliening  at  pleasuxe ;  because,  a  gift  l^ing  made  to  an  absent  donee, 
he  does  not  appropriate  it  at  pleasure,  even  though  property  be  vested  in 
him,  since  he  is  ignorant  of  his  right.  When  the  gift  becomes  known  to 
him,  he  then  knows,  'Hhis  is  mine;"  that  alone  is  acceptance:  afterward, 
knowing  it  to  be  his  own,  he  appropriates  it  at  pleasure,  without  needing 
the  assent  of  another.  Nor  should  it  be  alleged,  that,  acceptance  being  a 
mode  of  acquisition,  as  recorded  in  the  text,  *'  by  sacrifice,  by  teachbg  the 
scripture,  and  by  acceptance  of  gifts,  a  priest  may  earn  wealth,"  it  follows 
that  acoeptanoe  generates  property.  "  Earn"  does  not  here  signify 
generate  property,  but  induce  an  act  which  does  generate  property,  such  as 
&e  surrendry  on  the  part  of  the  giver.  For,  as  the  priest^  by  interpreting 
the  V^da^  or  assisting  another  to  sacrifice,  disposes  the  giver  to  bestow  a 
present,  and  obtains  the  surrendry  from  him;  so  likewise,  since  the  giver 
entertains  the  notion  that  thepriesi  will  accept  it,  he,  who  yields  future 
acceptance  connected  with  that  notion,  effects  the  surrendry  from  the  giver ; 
else  that  notion  could  not  exist,  since  there  would  appear  no  object  of  it. 
May  not  "earn"  signify  generate  property?  That  sacrifice  and  the  rest 
generate  property,  is  admitted.  Should  it  not  l^  likewise  affirmed,  that 
acceptance,  howsoever  involuntary,  generates  property  ?  Even  the  accepter 
would  be  the  giver ;  for  the  donor  is  he  who  produces  such  an  effect  as  the 
investiture  of  transferred  property,  and  that  description  would  be  applicable 
to  the  donee,  which  ie  abeurd.  Let  it  not  be  alleged,  that  {he  act  of  the 
giver  is  not  the  efficient  cause  of  property  vested  in  a  person  other  than  the 
former  ovmer^  because  there  is  no  authority  for  considering  gift  as  the 
dO&cient  cause  of  property  vested  in  another.  Menv  declares  donation 
alone  to  be  a  cause  of  property  vested  in  the  donee ;  '^  gift  is  the  cause  of 
ownership."     Such  is  the  opinion  of  JiM)lh;AVAHAirA. 

VloHSSFATi  BhattAohIbta  holds,  that  MsKir  mentions  gift  as 
contributing  to  the  property  vested  in  the  donee,  and  that  through  th^ 
devesture  of  the  property  held  by  the  former  owner.  But  acceptance  is  a 
cause  of  property,  under  the  authority  of  the  text  dted  by  ^lapari  (and 
quoted  in  the  preceding  comment.)  Sacrifice  and  teaching  the  Vida^ 
mediately  causing  property,  are  truly  means  of  acquisition :  but  future 
aeoeptance  cannot  be  a  o^de  of  acquisition,  because  there  can  be  no  actual 
object  oonsidered :  and  the  foregoing  argument  is  thus  weakened.  Accord- 
ingly, abould  a  donary  be  giveO|  intended  for  priests  in  general,  any  one 
priest  may  possess  it ;  else,  since  there  is  no  ground  for  selection,  should  one 
take  a  chattel  ownedby  all  priests^  he  must  tribute  it  to  all,  like  joint-pro- 
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perty.  2^or  can  it .  be  established,  that  property  vests  originally  in  him 
alone  who  subsequently  takes  it.  Of  tliis  there  is  no  proof.  Nor  should  it 
be  objected,  that  the  seizure  of  a  present  intended  for  a  priest  residing  at 
CdH  would  be  no  theft.  This  may  be  unezeeptionably  held  admissible. 
Or,  terming  it  seizure  of  another's  property,  ther<3  is  no  objection  to  consider 
as  theft  the  seizure  of  a  chattel  intended  to  become  the  property  of  another, 
as  well  as  the  seizure  of  a  chattel  actually  possessed  as  property  by  another. 

Dhaumya:— On  failure  of  the  proper  object,  how  shall  a  present  be 

disposed  of,  which  was  bestowed  on  an  absent  person  ?    Let  it  be 

delivered  to  kinsmen  sprang  from  the  same  original  stock,  or,  on 

failure  of  these,  to  his  distant  kindred. 

From  this  text,  whicli  enacts,  that  a  chattel  given  away,  even  though 
it  have  not  been  accepted,  must  be  delivered  to  the  kinsmen  of  the  person 
intended,  it  appears  that  property  is  conferred  by  mere  gift  without 
acceptance;  else,  why  should  the  kinsmen  of  the  person  intended  be  alone 
mentioned  ?  Consider  the  reverse  as  true ;  for,  did  property  vest  in  the 
person  intended  through  gift  alone  without  acceptance,  then  it  must  of 
course  be  taken  by  a  son  or  other  heir,  because  it  has  become  a  part  of  the 
,  patrimony :  and  for  what  purpose  has  the  text  of  Dhaumta  been  propounded  ? 
A  present  made  for  the  beneUt  of  a  decased  Brdhmana  erroneously  supposed 
to  be  living,  must  be  delivered  to  his  son  or  other  heir :  is  not  the  text  designed 
to  convey  this  precept  ?  What  follows  from  this  ?  For  the  argument 
supposes  ihai  property  was  vested  before  acceptance.  Therefore,  should  a 
present  not  be  delivered  to  him  for  whom  it  was  intended,  the  law  shows 
the  gift  to  be  imperfect :  hence  it  must  be  delivered  to  complete  the  gift. 
In  answer  to  the  question,  *to  whom  should  it  be  delivered  if  he  died  before 
or  after  the  donation  P*  The  text  of  Dhaumta  ordains,  that  it  shall  be 
delivered  to  the  son  or  other  heir,  in  like  manner  as  donaries  or  the  like 
given  in  honour  of  deities  must  be  delivered  to  priests  and  the  rest. 

Since  the  text  cited  in  the  Malamdsa  tatwa*  declares  the  giver  guilty 
of  theft,  if  gold  given,  but  not  delivered,  be  lost  hy  his  fault,  and  not  made 
good,  and  since  theft  consists  in  the  seizure  of  another's  chattel,  a  chattel 
given  away  becomes  the  chattel  of  another  even  before  his  acceptance : 
being  acknowledged  to  belong  to  the  donee,  surely  it  must  evidently 
follow  that  property  was  vested  in  him.  It  is  so  after  the  chattel  has  been 
given  :  but  if  it  immediately  become  the  property  of  the  donee,  then  the 
seizure  of  it  would  be  truly  a  theft,  under  the  text  which  describes  theft  in 
general  ;  and  the  enunciation  of  this  text  would  be  superfluous.  Con- 
sequently this  text  intimates  a  figurative  thefb,  considering  a  chattel 
surrendered  for  the  benefit  of  another,  though  not  yet  accepted  by  him,  as 
similar  to  property  vested  in  another.  Admitting  the  property  of  the  donee, 
since  the  giver  has  not  seized,  but  only  lost,  the  chattel^  the  definition  of  real 
theft  is  inapplicable,  even  according  to  your  opinion ;  therefore,  seizure  and 
theft,  in  this  place,  are  both  figurative. 

If  any  thing  have  been  given  away  by  a  donor  for  the  benefit  of  a  priest, 
it  is  ordained  that  it  shall  be  delivered  to  his  sons  should  the  donee  die 
before  delivery ;  shall  it  be  delivered  to  the  son  alone,  or  to  all  the  sons  and 
grandsons  in  the  male  and  female  line,  and  the  rest  P  or,  is  the  objeet  attained 
by  delivering  it  to  the  sons  of  daughters  and  the  rest,  even  though  a  son  of 

•  Sec  Book  I,  Chap.  U,  Sec.  Ill,  Art.  III. 
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the  donee  be  living  P  To  this  question  it  is  answered,  the  donor  must  deliver 
it,  in  the  order  of  proxinaity,  to  the  remoter  heirs  respectively,  on  failure  of 
nearer  heirs,  as  sn^^gested  by  the  text  of  Dhaumta  ;  and  that  order  is  similar 
to  the  sequence  of  inheritance. 

Is  not  the  sequence  different  from  the  series  ordained  in  the  case  of 
inheritance,  since  the  text  states  this  order,  "  kinsmen  sprung  from  the  same 
original  stock,  and  distant  kindred :"  this  order  alone  should  therefore  be 
admitted :  in  the  first  place,  it  should  be  delivered  to  any  one  kinsman 
sprang  from  the  same  original  stock ;  next,  on  failure  of  such,  to  distant 
kindred  F  Ko  ;  for  that  sequence  is  also  unacknowledged  by  the  text  of  Nareba 
(Book  I,  V.  CCXXX).  Consequently,  the  order  of  inheritance  should  alone 
be  admitted  ;  for  this  chattel  is  similar  to  one  which  had  become  the  father^s 
property.  In  the  first  place,  it  should  be  delivered  to  the  son,  grandson,  or 
great-grandson  ;  on  failure  of  these,  to  the  widow.  According  to  the  opinion 
of  those  who  contend  for  property  vested  before  acceptance,  this  must  cer- 
tainly be  established. 

If  the  donor  delivered  it  to  one  son  alone,  and  other  sons  be  living,  then, 
since  the  accepter  alone  made  the  acquisition,  the  rest  would  have  no  title  ; 
or,  even  though  all  should  have  a  title  grounded  on  the  original  intention  in 
favour  of  the  father,  he  to  whom  the  chattel  is  delivered  would  share  a 
double  portion,  because  he  gained  the  property.  Let  it  not  be  said  that  this 
is  admissible  ;  it  contradicts  Jim^tatahana  and  the  rest ;  for,  according  to 
his  opinion,  property  is  acknowledged  prior  to  acceptance  ;  and  all  the  sons 
shall  therefore  receive  equal  shares,  since  that  chattel  is  a  part  of  the  patri- 
mony. If  this  be  proposed,  the  answer  is,  he  shall  be  compelled  to  give  it 
up,  if  he  receive  such  a  chattel  without  distributing  to  his  brothers  their 
shares,  in  like  manner  as  when  such  a  chattel  is  taken  by  a  stranger.  But 
if  he  fraudulently  take  it  as  a  present  to  himself,  not  considering  it  as  a  gift 
to  his  father,  it  is  similar  to  a  thing  given  to  many  persons,  neglected  by  the 
rest,  and  received  by  one. 

Here  it  should  be  observed,  that  the  donor  ought  to  deliver  the  present 
to  all  the  sons  jointhf  ;  else  the  object  of  the  gift  would  not  be  attained. 
Hence,  he  should  not  deliver  it  to  a  daughter's  son,  if  a  son  be  living.  Id. 
like  manner^  shouhl  a  stranger  seize  on  the  road  a  chattel  sent  by  one  person 
t9  anoHier,  he  shall  be  punished  as  a  robber,  and  the  chattel  must  be  recover- 
able from  the  thief  by  him  for  whom  it  was  intended. 

Consequently,  in  the  ease  of  gift,  acceptance  alone  generates  property. 
Accordingly  an  inanimate  being  can  have  no  property,  through  the  want  of 
the  requisite  acts,  from  the  effort  with  which  an  acqyisition  originates,  until 
final  acceptance.  But,  according  to  the  opinion  of  those  who  mabtain  pro- 
perty vested  h^  mere  gift  wiihout  aeeepianee,  a  thing  which  is  given  to  a 
deity,  whose  essence  is  a  text  of  scripture,  heoomes  the  property  of  that 
deity.  Let  it  not  be  asked,  by  way  of  objection,  what  is' the  conclusion  of 
those  who  maintain  the  animation  of  deities  ?  The  apparent  difficulty  is 
reconciled,  although  deities,  according  to  this  opinion,  be  animated,  by  not 
admitting  their  acceptance  of  gifts.  In  like  manner,  insects  and  the  rest 
have  no  property  in  water  and  other  things  consecrated  for  the  benefit  of  all 
beings.  ' 

Surrendry,  intended  to  convey  property  to  another,  and  attended  by  the 
effect  of  annihilating  the  property  of  the  party  himself,  is  gift.  The  accepter 
so  not  the  agent  in  that  act ;  therefore  he  is  not  the  giver  (an  absurd  conse' 
quence  objected  hy  Jim^atahaxa).     Let  it  not  be  said,  the  literal  sense  of 
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the  verb  "  give''  is  obtained  by  indudin^  in  it  the  consequence  prodooed  of 
creating  property  vested  in  another.  That  is  prolix ;  for  ike  definition  of 
consequence  or  efifect  is  prolix  in  comparison  with  that  of  intention  or  upecial 
object.  Kor  should  it  be  objected,  that,  if  thui  be  the  case,  it  should  be  said, 
'  attended  with  the  object  of  annihilating  his  own  property ;'  why  insert 
''effect?"  Were  it  so,  consequence  not  being  included  in  the  sense  of  the 
term,  ''give"  would  bean  intransitive  verb ;  since  it  could  have  no  subject 
suffering  the  effect  denoted  by  the  abstract  sense  of  the  Verb.*  Nor  should 
it  be  objected,  that  there  is  no  ground  for  selection ;  the  effect  might  be 
affirmed  either  of  the  giver's  own  property  annihilated,  or  of  another's  pro- 
perty created.  The  law  showing  that  gift  annihilates  the  giver's  own  pro- 
perty, there  is  a  ground  for  selection.  Nor  should  it  be  alleged^  that  the 
words  of  Mekv,  "  gift  is  a  cause  of  ownership,"  from  a  law  which  shows  the 
production  of  properly  vested  in  another.  The  difficulty  is  removed  by 
inferring  the  production  of  property  vested  in  another,  through  the  medium 
of  the  devesture  of  property  held  by  the  former  owner.  Or,  be  it  so ;  the 
subject  may  consist  solely  in  the  object,  like  the  phrase  'he  knows  the  jar.' 
Consequently  the  verb  "  give"  signifies  an  act  of  volition,  to  which  the 
previous  annihilation  of  the  donor's  own  property  is  attributive,  and  which 
intends  the  conveyance  of  property  to  another :  or  it  signifies  surrendr^  effect- 
ing the  investiture  of  property  in  another,  after  annihilating  the  rights  of 
the  former  owner.  Accordingly  the  phrase  "  he  gives  a  cow,"  appears  to 
signify,  *  cancelling  his  own  property,  he  makes  the  cow  appertain  to  another.' 
The  accepter  is  not  the  agent  in  such  a  gift ;  for  he  is  that  other  person,  and 
he  does  not  cancel  the  former  property :  and  ihu9  "cause  of  ownership," 
in  the  text  of  Msntt,  bears  a  literal  sense.  Hence  the  objection,  that  gift,  as 
mentioned  by  Menu,  would  occur  in  the  case  of  neglect  occasioning  the  pro- 
perty of  another  through  the  medium  of  annihilating  the  party's  own  title, 
is  obviated  ;  for,  in  this  case,  neglect  becomes  an  immediate  cause  of  property 
vested  in  another.  Even  in  the  case  of  sale  and  the  like,  there  is  no  objec- 
tion to  this  use  of  the  verb ;  *  having  received  the  price,  he  gives  the  cow.' 
In  like  manner,  the  verb  "  give"  is  properly  used  for  the  payment  and 
advance  of  debts,  "  if  the  time  of  payment  be  not  expressed,  the  debt  shall  be 
•paid  (literally  given)  on  demand"  (Book  I,  v.  CLXVI) ;  and,  "  let  no  man 
lend  (Uterally  give  as  a  loan)  any  thing  to  women,  to  slaves,  or  to  children" 
(Book  I,  V.  Vlll).  But  in  the  phrase  "give  food  to  a  twice-born  man," 
and  in  similar  expressions,  the  verb  signifies  gift  alone :  and  that  may  be 
known  from  the  epithet,  or  eircumttance^  descriptive  of  a  moral  purpose, 
not  indicating  sale  and  the  like.  From  the  insertion  of  surrendry  or  relin- 
quishment in  the  definition  ofyift,  the  phrase  '*  he  gives  or  leavee  hie  estate 
to  his  8on9y^  cannot  be  used  when  a  father  dies,  or  becomes  an  anchoret. 
Yet,  if  the  father  at  the  point  of  'death,  or  becoming  an  anchoret,  declares^ 
"  so  much  wealth  is  left  by  me,  let  it  belong  to  my  sons,"  it  may  in  that 
case  be  said,  he  died,  or  became  an  anchoret,  after  giving  or  heq%eaikiHO  alL 
his  property  to  his  sons.  Accordingly,  in  stating  the  etymology  of  ddyti-' 
bhdffa  or  inheritance,- Jikutavahava  and  others  thus  derive  the  word  daya 
heritage,  that  which  is  given  or  bequeathed  (dfyatf).  This,  and  the  phrase 
"  he  gives  or  hequeathi^^  are  figurative  ;  for  they  are  similar  to  the  investi- 
ture of  property  in  another,  after  cancelling  the  property  of  i\ie  former  own^r^ 
who  is  deceased  naturally  or  civilly :  there  is  not  in  that  case  a  surrendry 
made  by  the  deceased  and  the  rest.    Baghukastdaka  observes,  there  was 

*  Definition  of  trsositiTe  verbs. 
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uot,  on  th"?  part  of  the  deceased,  a  surrendry  effectiug  the  annihilatioii  of  bis 
owu  property,  and  coofiistiug  in  his  declared  will,  ''  thib  is  no  longer  mine." 
The  same  author  explains  surrendry,  declared  will ;  and  that  signifies  desire 
or  intention.*     All  this  has  been  stated  in  conibrtnity  with  the  opinion  of 

YiOHBSPATI  fiHATTACHAEYA. 

It  differs  from  the  opinion  of  JiMvTLYABJLVA.^  in  maintaining  that  the 
light  to  a  chattel,  which  is  given,  is  not  vested  before  acceptance  or  appro- 
bation :  this  is  deduced  from  minute  reasoning ;  and  the  argument  is  equal. 
Consequently,  assent  is  signified  by  the  term  approbation  ;  as  in  the  phrase, 
*  philosophers  of  the  naiydyiea  school  acknowledge,  a  supreme  ruler  different 
from  ike  deities  of  mythology,'  The  phrase  *  he  accepts  tiie  chattel,'  signifies, 
he  assents  to  the  property  conferred  on  him  by  the  donation,  and  does  not 
neglect  or  refuse  it.  It  may  be  also  affirmed,  that  acceptance  is  a  mode  of 
acquisition  through  the  medium  of  request ;  but,  in  the  case  of  an  unsolicited 
gain,  there  is  no  difficulty,  even  though  acceptance  be  not  considered  as 
acquisition. 

Granting  this ;  may  not  a  man  appropriate  at  pleasure  an  offering  made 
by  any  person  on  the  bank  of  the  Ganges,  without  a  declared  acceptance  in 
this  form,  "  this  shall  be  mine,"  but  merely  thinking  "  this  is  mine  ?"  What 
objection  is  there  ?  Or,  tf  objections  he  sought,  the  Appropriation  of  an 
offering  made  by  another,  without  previous  acceptance,  is  indirectly  forbidden 
by  a  text;  "  acceptance  should  be  avoided  on  the  bank  of  the  river. ^^  This 
has  been  sufficiently  explained^. 

Property  dependent  on  relation  to  the  former  owner,  in  that  chattel  of 
which  the  ownership  has  expired,  is  heritage,  a  word  deviating  from  its 
etymon.  So  JiMfrrAviHANA  defines  heritage.  The  condition,  "  dependent 
on  relation  to  the  former  owner,"  obviates  the  possible  use  of  the  word 
heritage  in  speaking  ofgUt  and  the  like.  That  relation,  originating  from 
birth,  study,  marriage  and  so  forth,  is  filiation,  fellowship  in  study,  conjugal 
union,  or  the  like.  The  phrase  "  of  which  the  ownership  has  expired," 
obviates  the  use  of  the  Urm  heritage,  under  the  texts  which  describe  the 
concurrent  property  of  the  wife  during  the  life  of  her  husband  (CCCCXV 
&e.)  ^uf  CbIshna  TebcalancIra. 

Sinoe  property  resists  concurrent  property,  how  can  a  wife  have  any 
title  to  the  estate  of  her  living  husband  ?  The  objection  is  iU  founded ;  for, 
acknowledging  the  death  of  a  father  and  so  forth  to  become  severally  causes 
of  property  immediately  subsequent,  he  does  not  admit  the  ^eit^raZ  resistance 
of  one  property  to  another.  But,  according  to  that  opinion,  it  may  be 
affirmed  that  marriage  would  unavoidably  resist  a  property  which  was 
different  from  that  of  such  a  wife,  and  which  would  annihilate  her  former 
property.  ViCHB8PATi  Bhattacharta  does  not  admit  a  property  then 
vested  in  the  wife.  This  will  be  subsequently  explained.  According  to  his 
opinion,  the  words ''  of  which  the  ownership  has  expired,"  need  not  be  inserted. 

Such  is  heritage  (ddya)  ;  and  of  this  a  partition  (hhdga),  distribution, 
right,  ownership  or  property,  must  be  understood  according  to  the  rarions 
opinions,  as  already  noticed :  and  the  verb  hhaj^  divide,  occurs  in  the  text  of 
Yajkyawalcta  (CXIV)  with  the  sense  of  right  or  title.  Accordingly 
MsKU  also  expr^ses,  "learned  the  law  of  inheritance  (ddyahhdga).** 
Having  declared  the  simple   right  of  succession   (Ch.   IX,  v.   ClY),  and 


*  SimcaiHh  thas  •xpkun«d  as  sigaifyiog  will,  seemt  alio  to  b«  tbe  iiearMt  tsrai  for  tesU- 
ment.    Bat  strictly,  a  hut  will  and  tettsment  ii  onknown  to  tlit  ffindu  Uw.  T. 
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noticed  cohabitation  of  parcener*  (from  v.  OY  to  v.  CXI),  he  proceeds  to 
the  mention  of  partition  (v.  CXI).  In  those  texts,  *'  after  the  death  of 
the  mother'*  (v.  CIV),  alludes  to  the  several  property  of  the  mother: 
accordingly  Cull^cabhatta  remarks,  on  the  expression  "  paternal  estate," 
that  sons  al^o  succeed  to  the  maternal  estate^  BahdhAtava  also  simply 
declares  the  title  of  sons  to  succeed  to  the  paternal  estate  (III). 

Jf  HUTATAHANA  remarks,  that  the  casting  of  lots  and  the  like,  for  the 
several  rights  of  two  or  more  sons  to  their  respective  portions,  (which  rights 
werepreviouslif  utiascertaiued,  since  nothing  determined  that  such  a  chattel 
belonged  to  such  a  person;)  ascertains  the  severalty,  whieh  may  be  expre^ied 
tn  these  toords,  **  this  wealth  belongs  to  this  man  :"  that  ascertainment  of 
severalty,  namely  the  casting  of  lots  or  the  like,  is  partition.  But  Raghu- 
VAKDAVA  ftays,  after  the  devesture  of  property  predicated  of  the  sons 
collectively,  in  respect  of  the  collective  wealth  which  devolves  on  them  after 
the  death  of  their  father;  property  is  severally  predicated  of  each  son  in 
respect  of  each  chattel,  as  determined  by  lots  or  the  liice :  or  the  casting  of 
lots,  or  other  act  which  produces  that  consequence,  is  partition  of  heritage. 
Jiii^TATAHANA  conccives,  that,  after  the  decease  of  the  father,  and  after  the 
consequent  devesture  of  his  property,  a  right  is  vested  in  his  sons,  by  reason 
of  the  connexion  of  filiation  and  so  forth ;  and  this  follows  from  the  text  of 
BAimHArAKA.  Since  the  property  of  the  sons  can  only  arise  after  the 
devesture  of  their  father's  property,  such  devesture  is  necessarily  inferred  : 
now  there  is  no  argument  to  prove  the  devesture  of  the  co-ordinate  property 
of  sons,  and  rise  of  another  several  property ;  although  the  texts,  which 
notice  partition,  do  suggest  that  several  properly,  it  would  be  difficult  to 
establish  the  failure  of  one  property  and  rise  of  another :  therefore  the 
property  of  each  is  established  in  that  which  will  become  his  by  lot ;  for  his* 
right,  being  imperceptible  to  the  senses,  cannot  be  ascertained  otherwise 
than  by  casting  of  lots  :  this  alone  constitutes  partition.  Btit  Raghukak- 
DAKA  thinks  that  the  casting  of  lots  must  be  explained  by  logical  inference : 
as  fire  is  ascertained  from  smoke  by  this  argument,  *  without  fire  there  can 
be  no  smoke ;  for  what  else  causes  it  ?'  So,  without  vested  property  there 
can  be  no  casting  of  lots  in  the  name  of  the  proprietor,  ^/br  there  is  no  other 
proof  of  it.  In  the  case  of  ordeal,  as  a  natural  efficacy  is  attributed  to  fire 
by  this  rule,  *  fire  burns  the  guilty  alone,  not  the  innocent ;'  so,  attributing 
a  natural  efiBcacy  to  lots  thrown,  should  it  not  be  established,  that  the  lot 
falls  to  each  for  that  of  which  he  had  the  property  P  No  ;  for,  in  the  case 
of  trial  by  ordeal,  the  texts  of  Sages  establish,  that  the  innocent  remain 
unhurt ;  but,  in  this  instance,  there  are  no  grounds  for  the  inference.  If  it 
may  be  said,  that  is  established  to  avoid  tedious  difficulties,  still  it  is  again 
a  tedious  difficulty  to  prove  such  natural  efficacy  attributive  to  lots  and  the 
rest.  In  like  manner,  to  obviate  the  property  of  all  the  heirs  in  the  wholo 
estate,  (which  might  be  supposed,  since  their  -connexion  was  equal  when 
the  father  deceased,)  it  is  most  difficult  to  establish  an  impediment  to  such 
property,  because  that  other  individual  property  is  previously  negative,*  or 
has  not  yet  existed. 

Again ;   it    is    universally    agreed,  that  the  acquirer  shall  have  two 
shareSi  and  any  other  heir  one  share,  of  what  has   been  acquired  by   a 

*  Prdgabhdva:  antecedent  privAtion.  Priration  iB  relatWe  or  absolute;  the  last  is  of 
three  torts ;  antecedent  prlyation,  affirmed  of  what  has  not  yet  been ;  annihilation,  affirmed  of 
what  has  ceased  to  be;  ntter  prlyation,  affirmed  of  that  which  now  is  not,  and  in  which  past 
or  fatore  existence  is  not  considered.  T. 
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brother  employing  one  of  tivo  lioisei  left  by  hb  father.  On  ptftition  of  the 
origin d  wealth,  should  that  hortk^  fall  b)'  lot  to  him  who  aequired  ihi§  nsw 
weahh^  thetj,  according"  to  the  opiTjioii  of  those  who  contend  for  dbtributive 
property  &ei*€TaIt^  vested  in  fsaeh  indhidtml  during  coparcenary ^  that  horse 
Already  belonged  to  thtt  acquirer;  why  then  should  another  brother  partici- 
pate  ill  the  wealth  »o  acquired  by  him  ?  But  if  the  horse  he  obtained  by  a 
pHicener  other  than  tht^  acquirer^  the  wealth  ao  acquired  ought  to  be  equally 
divided  -  for  it  is  gained  by  the  exertion  oi  one  purcener,  and  by  the  labour 
of  a  hor^e  heloitg'tng  to  the  other.  On  thtit  ^ui  CjtIsBTfA  TibcalaKcak4 
remarkfl^  that  there  iit  nothing  inconsistent  with  practice*  because  the 
phrase  ''employment  of  common  property  "  intendii  only  wealth,  of  which 
the  several  property  is  undetermined.  Of  these  two  opinion  a,  that  which 
11  maintained  by  Raghunakdaki^  who  contendi  for  co-ordinate  property, 
lA  confirmed  by  Hehii«at*hAj  by  the  author  of  the  Miidctkard^  by  Vachss- 
PATi  MiSBA^  Bhatadeta  and  others.  Thi»  very  opinion  is  indirootljr 
admitted  even  by  ^Bi  Cbisbna  Tchcalancaoa. 

Should  any  one  brother  aell  the  female  alave  on  a  day  which  f&IU 
within  his  allotntent  (CCCLXVI  5),  may  the  pnrchas^r  afterwards 
require?  the  lai>our  of  that  *&lave  on  the  day  a  allotted  to  other  brotherB  V 
To  thi^  question  the  anawer  is,  when  a  nale  ist  made^  the  purchaser  has  ii 
properi^y  fiimilar  to  that  which  the  vender  enjoyed  :  hencr,  the  purchaser 
can  only* obtain  the  lahour  of  the  xlave  on  those  day^jofeaeh  month  which 
were  allotted  to  the  vi^nder  in  proportion  to  hi;;  shari?.  Accordingly,  when  a 
principality  it  sold,  the  prince  hii^  property  entitling  liira  to  receive  revenue  ; 
but  the  property  of  the  occupant^  entibliug  him  to  enjov  the  produce  tif 
the  landy  subsists  in  full  foixse  ;  when  the  produce  is  sold  by  the  occupant,  thd 
purehaj^er  acquires  h.  right  to  enjoy  it,  hut  the  king  retains  his  title  to 
receive  revenue.  Hence,  he  who  cultivates  land  for  which  ho  pays  rev^eDue 
to  the  king,  and  who  enjoys  the  produce  obtain t^d  1  rum  that  land,  is  acknow- 
ledged to  posaesis  property  as  cidtivator  of  the  soil  ;  if  he  well  the  land^  tho 
purehaner  acquirer  similar  property,  in  right  of  which  he  enjoys  the  produce 
^£^T  paying  revenue  to  the  king.  The  cultivator  ia  not  destitute  of  owner- 
nhip  ;  i'oF  that  would  be  ineonsij^tent  with  practice.  Consequently,  varioua 
^ncurrent  ri^ht^  to  one  uDd  the  i^ame  thing  being  admitted ,  it  mnst  bd 
established,  that  prop^.^rty  is  an  impedim*?nt  to  other  property  of  the  samd 
nature.  This  has  bee  a  also  i^tated  by  Sui  CkianKA  TfiBCALAKGASA,  iji 
these  wtJnU  :  '  for  thoae  two  concurrent  rights  of  th**  same  nature  aw  inoom^ 
pfttible/ 


Art*  n* — Oit  Succfji^wfi  of  Soti^, 

la 

BAifDHATASA : — Male  issue  by  males  tm  far  as  tlie  third  degree  being 

left,  the  estate  of  the  father  surely  imist  go  to  tliera.* 

This  text  of  Baudhatana  propounds  the  snecci^ion  of  soiiji  to  their 
fathcr'a  estate  :  and  that  sv:ccesi=ion  only  takea  plnce  after  their  father'^ 
deous^  ;  foi*  Mkhu  declares,  that  sons  may  divide  the  paternal  eatatti  after 
tha  death  of  the  father. 


.«  a^'e  ih«  &ml^%  *l  f.  G0CXCV1L 
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IV. 

Menu  : — After  the  death  of  the  father  and  the  mother,  the  brothers, 
being  assembled,  may  divide  among  themselves,  in  equal  shares,  the 
paternal  cmd  maternal  estate ;  but  they  have  no  power  over  it  while 
their  parents  live,  unless  thejather  choose  to  distribute  it. 

Here  their  title  is  equal ;  that  is,  a  deduction  of  a  twentieth  part  or  the 
like  is  allowed  by  other  brotherH,  through  atfectton,  and  to  preserve  due 
respect,  because  elder  brothers  and  the  rest  are  venerable.     Chandbswaua, 

CULL^OABHATTA,  ViCHEBPATI  MlSSA,  JiM^AVIhANA,  RAaHUNANDANA  and 

the  rest  observe,  *  by  the  term  "  divide"  partition  is  intended  ;  from  ordain- 
'  ing  partition  after  the  death  of  the  father,  it  follows  that  ownership  vests 
'  aCter  his  death,  else  why  should  they  not  divide  the  estate  earlier  P'  Equal 
partition  is  hero  mentioned,  supposing  an  eldest  brother  who  is  deficient  in 
virtue,  or  who  does  not  claim  a  deduction  ;  for,  the  deduction  of  a  twentieth 
part  concerns  an  eldest  brother  endued  with  virtue^  or  Intends  an  eldest 
brother  claiming  that  deduction.  Such  is  their  meaning,  Udatacaba 
remarks,  on  the  word  *  equal,'  that  au  equal  partition  should  be  made,  after 
first  deducting  a  twentieth  part  for  the  eldest  brother.  Heiattoha  and 
Pdrijdta  read  saha,  with,  instead  of  samam,  equal ;  and  "  with"  is  expounded 
in  the  Fdrijdia,  mutually,  or  among  themselves, 

^' Paternal,"  or  parental ;  this  derivative,  from  a  term  expressive  of 
both  father  and  mother,  (the  last  being  understood,)  signifies  paternal  and 
maternal.  It  is  so  expounded  by  HelIyttoha,  GhandIbswaba,  Vachbs- 
PATi,  BHATADievA,  and  others;  and  CuLLtxcABHATTA  entertains  the  same 
notion.  A  distinction  in  regard  to  the  succession  of  sons  to  their  mother's 
property  will  be  subsequently  mentioned.     *  Others,  says   Ohandeswaba, 

'^consider  ''  paternal,"  or  parental,  as  also  signifying  definitively  what 
<  descends  from  a  paternal  grandfather ;  for  partition  is  also  suggested  in 
'that  case'  (CCCLXVIII).  We  hold,  that,  as  "  distribution  of  the  paternal 
estate  instituted  by  sons"  (I),  is  merely  illustrative  of  any  relation,  so  are 

'  the  terms  of  the  present  text  (IV), ''  after  the  death  oi  the  father  and  the 
mother,"  and,  "the  paternal  estate  :"  consequently,  it  is  only  after  the 
death  of  him  v^hose  estate  may  be  divided  as  heritage,  that  partition  is  made. 
Suoh  is  the  meaning  of  the  text.  But  JiMtrxAviUANA,  Kaghunaihoana, 
and  otfters,  argue,  from  the  expression  "  after  the  death  of  the  mother," 
that '  partition  among  sons,  while  their  mother  lives,  is  immoral ;  as  is 
intimated  by  the  text  of  Sanc'ha  and  Lco'hita  (XVII).'  They  consider 
the  text  of  Sano'ha  as  signifying,  that,  since  sons  are  not  their  own  masters 
while  their  mother  lives,  a  partition  ought  not  to  be  made  without  her 
consent,  for  she  is  most  venerable ;  and  the  text  of  Menu  must  be  also 
adduced  for  the  same  purpose.  Here  some  lawyers  infer,  from  the  phrase 
"  they  have  no  power  over  it  while  their  parents  live,"  that  they  have  a 
title  in  the  estate  while  the  father  lives,  but  cannot  appropriate  it  at 
pleasure  without  his  command.  But  Jim^tatahaka  has  said,  ^  there  is  no 
proof  of  property  then  vested  in  sons.'     DIbvala  expressly  declares  it : 

V. 
DivALA: — Afker  the  death  of  the  father,  sons  may  divide  his  Estate  ; 
but  they  have  not  ownership,  or  full  dominion^  while  a  faultless 
father  lives. 
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By  the  mention  of  faultless  it  is  intimated,  that,  should  a  hiameahlts 
father  he  living,  sons  h^ve  ownership  of  his  estate :  it  folio wi,  that  property 
is  devested  through  faults.  The  very  same  exposition  is  delivered  by 
BAauiTAiCDAiirA  and  others.  Na^kda  may  be  quoted  in  auswer  to  the 
question,  what  defect  ? 

VI. 
Nabkda  : — ^The  father  being  degraded,  or  become  an  anchoret,  or  hav* 
ing  resigned,  or  deceasing  naturally,  his  sons  may  divide  Iiis  estate. 
^*  Degraded  ;**  fallen /row  his  class.  Raohxtvakoaka. 

Consequently,  even'*degradation  is  suggested  by  the  word  defect. 
'*  Become  an  anchoret ;"  quitting  the  order  of  a  housekeeper. 
*'  Having  resigned  ;'*  though  his  title  subsist,  having  no  wish  to  retain 
the  property  vested  in  him.  RAOHrnfANDAHA. 

For  this  shows  that  sons  have  property  in  their  father's  estate,  through 
Lis  resignation  or  the  like.  JiMtrTAVAHAKA. 

But  CflAUDBSWAJtA  explains  the  term,  ^  void  of  desire  for  worldly 
concerns.'  He  reads  the  text  nipntte  vd'pi  ramah^  pitary'Uparaia^spriM* 
instead  of  vinasht'i  va'py-aiarani  pUary^uparaia'SptikS  ;  and  expounds  tliat 
reading  '  capable  of  connubial  intercourse,  but  refraining  from  it.'  MiSBA 
delivers  a' similar  exposition.  HblAyuoha  reads  nivritU  vdpi  tnarandt : 
that  has  been  expounded  by  JiMtrTAVAHANA  as  an  epithet  of  the  subsequent 
term,  'exempt  from  disease,  (that  is,  alive,)  hut  resigning,*  Another 
reading  is  approved  by  the  author  of  the  Fracd^a,  but  is  not  noticed  by 
JiM^TAVAHANA.  In  his  opinion,  the  devesture  of  the  father's  property,  in 
the  case  of  resignation,  is  expressly  declared.  According  to  Chakdkswaba 
and  others,  the  same  must  be  deduced yrom  the  premises.  But,  according 
to  Raghu{7andaka,  the  right  subsists  even  in  the  case  of  one  who  ceases  to 
desire  property. 

There  is  a  cessation  or  failure  (uparamd)  of  affection  {spriha)  or  desire 
for  worldly  concerns.  Now  that  occurs  continually,  for  the  duration  of 
wish  or  desire  is  limited  to  two  moments ;  it  must  therefore  be  affirmed  to 
be  the  cessation  of  final  desire.  Such  being  the  case,  a  father  has  at  first 
withdrawn  from  temporal  concerns ;  and  having  thus  resigned  worldly  affairs, 
he  afterwards  again  desires  /tfm/70ra/ concerns :  in  such  a  case,  is  the  father's 
resignation  irrevocable  ?  In  answer  to  this  question,  the  same  author 
observes,  that  property  being  devested  through  abdication,  cannot  be  revived 
by  subsequent  desire.  He  thus  defines  a  resignation  adapted  to  this  purpose: 
*  annihilation  of  desire,  not  contemporary  with  antecedent  privation  of  any 
desire  contemporary  with  property,  is  resignation.'  Consequently,  so  many 
wishes  as  passed  previous  to  abdication,  as  well  as  antecedent  privation  of 
future  wishes,  were  contemporary  with  property ;  for  the  right  was  not 
devested,  since  it  had  not  been  then  abdicated  :  the  wish  which  is  not 
dontemporary  with  such  antecedent  privation,  is  the  last  of  wishes  anterior 
to  abdication  ;  the  cessation  of  that  is  resignation  :  and  in  like  manner,  no 
trish  is  again  formed  in  the  interval  which  follows  such  final  wish  for  worldly 
concerns  ;  abdication  takes  place  thereafter :  whether  desire  will  or  will  not 
ht  sobsequently  revived,  partition  may  be  .made  by  sons  when  such  desire 
iias.oMC0  ceased.     Thus  some  explain  RAOHUKANDAiirA's  meaning. 

*  With  this  reading  it  formi  tbt  Utt  hemistich  of  the  text  saheeqneiitlj  oitetf  (XCTIII). 
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That  is  not  tenable ;  for  sons  cannot  make  a  partitioQ  of  their  own 
accord  while  the  father's  right  of  property  subsists  :  having  resigned,  and 
withdrawn  from  worldly  concerns,  he  forms  no  wish  of  partition;  the  dis* 
tribution  cannot  be  that  which  is  made  by  the  father ;  and,  without  abdica- 
tion, it  cannot  be  known  that  the  last  wish  for  worldly  ooncemt  has  been 
formed.  In  faict,  resignation  annuls  property,  and  it  is  ultimately  the  same 
with  abdication  ;  for  the  cessation  of  wish  for  worldly  concerns,  accompanied 
by  a  declaration  in  this  form,  '*  henceforward  I  will  not  act  in  worldfy 
affairs,"  annuls  the  right  of  property :  afterwards,  when  four  years  have 
elapsed,  if  be  a^ain  desire  worldly  concerns,  still  property  is  not  relived. 
A^tLin  ;  sitice  there  is  antecedent  privation  of  that  wjsh  which  will  be  formed 
afler  the  lapse  of  four  years,  the  epithet  **  contemporary  with  property,"  has 
been  subjoined  to  deduce  resignation  from  the  cessation  of  desire  contempo- 
rary with  that  declaration.  Again  ;  since  the  failure  of  property  takes  place 
at  a  moment  subsequent  to  the  cessation  of  desire  contemporary  with  that 
declaration,  it  is  said,  "  even  though  the  property  subsist,"  to  authorized 
partition  at  the  moment  when  desire  ceases.  This  some  allege :  but  it  is 
unsatisfactory,  for  it  is  liable  to  the  same  objection.  Hence  the  opinion  of 
Jiu&TAYABLVA.  and  the  rest  seems  accurate.  *'  Having  resigned,"  explained 
as  signifying  void  of  wish  for  the  use  of  women,  corresponds  with  the  text, 
*'  when  their  mother  is  too  aged  to  bear  more  sons"  (XX),  even  though  the 
present  text  be  not  read  nivtiUi  vdpi  ramanS^  or  refraining  from  amorous 
delights. 

However,  some  lawyers  think  partition  among  sons  authorized  by  law, 
even  though  the  father's  title  subsist,  when  it  is  anyhow  known  that  the 
wish  fur  worldly  concerns  has  utterly  ceased.  But  the  father's  property 
does  then  subsist,  since  he  has  not  abdicated  by  a  declaration  in  this  form  *'  it 
ahall  no  longer  be  mine,"  nor  has  deceased,  or  otherwise  vacated  his  estate. 
Let  it  not  be  objected,  that  no  partition  could  be  made  while  the  father's 
property  subsisted.  The  law  has  authorized  partition  even  in  the  case  of  one 
who  ceases  to  desire  property ;  and  by  that  term  is  signified  the  utter  failure 
oieueh  wish.  But  if  the  owner,  having  entertained  no  wish  during  a  certain 
space  of  time,  afterwards  desires  worldly  concerns,  there  was  no  resignation. 
After  withdrawing  his  affectionyrom  thinge  ofthie  worlds  if  he  abdicate  his 
estate  in  this  form  ^'  let  this  be  no  longer  mine,"  then  indeed  property  it 
devested  by  abdication  :  and  afterwards,  even  though  temporal  inclination* 
revive,  property  is  not  renewed.  With  this  view  it  is  said, ''  contemporary 
with  property."  The  resignation  can  only  be  known  from  the  declaration 
of  the  party.  Thus  the  opinion  of  Uaghunavdaka  is  justified.  Abdication 
is  comprehended  in  the  text,  by  considering  the  terms  as  illustrative  of  a 
general  sense ;  or  included  under  the  term  "  anchoret,"  explained  in  the 
same  manner  in  which  the  text  of  HIbita  (XXIII)  is  expounded  by  the 
author  of  the  Praedia  ;  living  on  the  wealth  and  under  the  rule  of  his  sonSy 
without  becoming  a  recluse  according  to  the  VkUt. 

In  the  case  of  degradation,  forfeiture  of  property  must  be  understood 
when  the  offender  is  averse  from  expiation ;  for  the  gift  of  their  whole 
estate  is  recorded  as  an  expiation  for  degraded  persons.  RAeHUNAiroAVAy 
^Bi  CbIshita  TKBOALAHOiBA,  and  others. 

But  YiCHisPATi  BHATTiOHABTA  holds,  that  B  degraded  man,  and  an 
Bnehoret,  only  forfeit  property  previously  vested  tn  Aem  ;  else  tiie  laws 
which  forbid  the  receipt  of  presents  from  a  degraded  man,  and  which  show 
the  aucoeasion  of  heirs  to  the  estate  of  a  (tamifatt)  or  devotee  in  the  foarth 
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order,  would  have  no  aulhoritj.  Aj^ain  ;  the  right  to  former  wealth  being 
forfeited,  even  though  he  be  not  averse  from  expiation,  that  expiation  may 
be  nevertheless  accomplished  with  money  subsequently  begged  from  sons  or 
others ;  and  it  cannot  therefore  be  said  that  the  expiation  can  no  otherwise 
be  accomplished. 

Here  it  should  be  noticed,  that,  if  the  property  of  a  degraded  man  be 
devested,  even  though  he  be  desirous  of  expiation,  he  does  not,  after 
performing  penance,  become  owner  of  wealth,  his  right  to  which  was  forfeited 
at  the  moment  of  degradation  :  for  there  is  no  argument  to  prove  ownewhip 
then  revivttd  ;  and  to  hold  it  admissible,  would  contradict  approved  usage. 
Consequently,  even  in  the  case  of  aversion  from  penance,  degradation  is  the 
eoie  cause  of  fort'eiting  property  which  was  vested  before  the  loss  of  rank  ; 
and  this  is  founded  on  the  inconsistency  with  approved  usage,  which  ft 
objected  to  the  contrary  inference.  In  the  case  of  a  recluse  likewise,  abdica- 
tion solely  annuls  proptrty  :  retirement  cannot  be  established  as  an  indepen- 
dent cause  of  annulling  it.  ''Or  the  father  deceasing  naturally,  his  sons 
may  divide  his  estate"  (VI)  :  by  mentioning  partition  among  sons  after  the 
natural  decease  of  the  father,  it .  is  cursorily  intimated  by  Nareda,  that 
property  is  immediately  vested  in  them. 

VIL 
Sako^ha  and  Lio'hita  : — Since  partition  of  the  estate  takes  place  after 
bis  decease,  sons  cannot  divide  it  while  the  father  lives,  even  though 
it  were  acquired  by  them  independent  of  him ;  they  have  no  power 
to  make  such  a  partition^  since  they  are  not  their  own  masters  in 
respect  of  wealth  or  religious  duties. 
''After  his  decease;"  >fter  the  death  of  the  father.     "Partition;" 
division  of  heritage.     The   word  "  only"  cannot  be  hrre  supplied ;   since 
partition  is  seen  in  practice,  even  while  the  father  is  living,  by  his  choice : 
may  sons  therefore  divide  the  estate  while  the  father  lives  P    The  Sage 
replies,  "  sons  cannot  divide  the  estate  while  the  father  lives  :"  they  cannot 
then  divide  it  without  his  consent.    But  some  expound  the  text,  by  complet- 
ing the  cause  assigned  ;  'since  sons  are  only  entitled  to  the  heritage  when  their 
father  is  deceased,  therefore  they  shall  not  divide  the  estate  while  he  lives.' 
"  Acquired  independently  of  him  :"    this  is  explained  in  the  Betndeara, 
*  acquired  by  united  efforts  in  science  or  the  like,  independently  of  the  father.' 
The  meaning  is,  that  the  term  suggests  this  sense ;  'acquired  by  them  inde- 
pendent of  their  father.'     To  satisfy  the  question,  how  can  any  thing  be 
acquired  independently  of  him  P  the  commentator  adds,  by  united  efforts  in 
science  or  the  like.     Yet  the  same  must  also  be  admitted  without  united 
efforts :  we  cannot  determine  what  is  the  use  of  this  insertion. 

VIIL 
Habita  : — ^While  the  father  lives,  sons  are  not  independent  in  respect 
of  the  receipt,  alienation,  and  recovery  of  wealth ;  but  if  he  be  pro- 
digal, absent  in  a  remote  country,  or  afflicted  with  disease,  let  the 
eldest  son  manage  the  affairs. 
"  Beoeipt  of  wealth ;"  taking  common  property  without  reference  to  the 
father.     The  Pdrijdta  expounds  it  'acquisition.'     Consequently,   without 
the  assent  of  his  father,  a  son  should  not  do  any  act  for  the  aoc^uisition  of 
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wealttu  He  is  therefore  not  independent  in  respect  of  property  then 
acquired  :  that  is,  the  present  text  had  the  same  import  with  the  text  above 
cited.  "  Alienation ;"  gift.  "  Recovery  ;"  obtaining  money  from  the  hands 
of  a  debtor.  In  respect  of  these  things,  sons  aro  not  independent ;  they  are 
not  capable  of  acting  without  their  father's  assent.  "  Prodigal ;"  giving 
money  away  for  his  own  pleasure  only  ;  disposed  to  make  gifts  on  the  sole 
suggestion  of  his  own  will,  without  attending  to  the  gain  or  loss  of  merit 
and  riches.  '  If  the  father  be  such*  must  be  supplied  in  the  text.  Such  is 
the  exposition  approved  by  Cua.ndE3wara.  The  mention  of  management 
intrusted  to  the  eldest  son  when  the  father  is  prodigal,  shows  his  superior 
authority  above  the  rest  in  respect  of  their  affairs :  no  other  can  oppose  the 
owner  of  wealth  who  gives  it  away  at  his  own  pleasure.  Yet,  it  must  not  be 
supposed  that  the  eldest  son's  managemertt  only  is  ordained,  not  opposition 
to  prodigal  waste.  Since  management  intrusted  to  the  eldest  son,  being 
mentioned,  shows  that  the  father  is  deprived  of  the  management,  it  follows 
that  the  father  has  not  the  effects  in  his  power.  Tne  author  of  the  Fracdia 
reads  odman  dine,  instead  of  cdmaddni  ;  and  explains  it,  '  solely  by  the  choice 
of  the  father,  if  he  be  d^^spondent.'  This  reading  is  noticed  by 
Jim^ayIhana. 

It  appears  from  the  text  of  Habita,  that  if  the  father  be  living,  but 
anyhow  disqualified  for  business,  the  eldest  son  has  a  right  to  manage  the 
affairs.  Mbnit  al$o  declares,  that  the  eldest  son  alone  shall  conduct  the 
affairs  like  a  father,  although  the  title  of  all  the  brethren  to  that  estate  be 
equal. 

IX, 
Mbnu  : — The  eldest  brother    may    take    entire    possession    of  the 
patrimony ;  and  the'  others  may  live  under  him,  as  they  lived  under 
tiieir  fatiier,  unless  they  choose  to  be  separated.  * 

Having  premised  thai  *'  brothers  may  divide  the  paternal  estate  after  the 
death  of  the  father  and  the  mother,"  he  proceeds  to  declare,  that  '*  the  eldest 
brother  may  take  entire  possession  of  the  patrimony ;"  that  is,  the  eldest 
endued  with  all  the  most  eminent  virtues,  shall  have  power,  like  a  father, 
over  the  inheritable  patrimony.  The  Retndcara. 

Consequently,  the  title  of  the  eldest  sou  alone  to  possess  the  whole 
estate  after  the  father's  decease,  is  propounded.  Since  the  preceding  text 
^IV)  bad  shown  the  succession  of  several  sons,  the  others  must  live  under 
him,  receiving  food  and  vesture.  This  must  be  supplied  in  the  text.  Henoe 
his  younger  brother  should  incur  no  expence  whatsoever  without  his  consent. 

"  The  others  may  live  under  him  ;**  that  is,  they  should  so  behare  as 
they  are  guided  by  his  conduct.  The  Retndcara, 

This  is  a  rule  for  parceners  living  together.  If  all  the  sons  have  an 
equal  title  to  the  patrimony,  why  should  the  eldest  son  alone  exercise 
authority  over  it  ?    To  this  question  the  same  legislator  replies : 

X. 

Menu: — By  the  eldest,  at  the  moment  of  his  birth,  the  father,  having 
begotten  a  son,  discharges  his  debt  to  his  own  progenitors;  the 
eldest  son,  th^efore,  ought,  before  partition^  to  manage  the  wh(»Ie 
patrimony  : 
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2.  That  son  alone,  by  whose  birth  he  discharges  his  debt,  and  through 
whom  he  obtains  immortality,  was  begotten  from  a  sense  of  duty : 
all  the  rest  are  considered  by  the  wise  as  begotten  from  love  of 
pleasure. 

"  Having  begotten  a  son  ;'*  being  relieved  from  the  evil  attendant  on 
the  want  of  male  issue :  and  that  evil  is  saggested  by  the  scripture,  whioh 
declares,  that  a  blissfnl  region  is  not  attained  if  male  issue  be  wanting  ;  that 
is,  a  place  of  purity  is  missed.  CuLLtjOABHATTA. 

Accordingly  it  is  mentioned  in  the  Mahdbhdraia,  towards  the  end  of 
the  first  book,  that  the  ingress  of  the  sage  Maxdapaia  into  a  region  of 
purity  was  prevented  by  the  want  of  male  issue ;  for  the  same  poem  shows 
that  the  debt  to  his  progenitors,  undischarged,  is  the  ground  on  which  a 
man  is  excluded  from  the  blissful  region,  even  though  his  conduct  have  been 
virtuous.  In  this  case  it  therefore  appears,  that  the  debt  to  progenitors  b 
discharged  when  a  son  is  begotten.  The  &ige  expressly  declares  it;  ''by 
''  the  eldest,  at  the  moment  of  his  birth,  t^e  father  discharges  his  debt  to 
^  his  own  progenitors."  By  these  terms,  "  at  the  moment  of  his  birth,"  it 
is  intimated,  that  the  sou's  performance  of  rites  ordained  by  the  Vida^  and 
bis  sacraments  and  the  like,  are  not  requisite  to  thit  effect.  Accordingly, 
should  the  son  die  immediately  after  birth,  still  his  father  is  exonerated  from 
debt  to  his  progenitors.  The  scripture  shows,  that  the  debt  continues  while 
no  son  is  born,  and  is  discharged  by  the  birth  of  a  eon.  For  this  reason  he 
onght  to  take  entire  possession  of  the  patrimony.  But  this  is  mere  com- 
mendation of  the  eldest  son,  not  in  effect  declaring  his  property  in  the  whole 
estate ;  for  a  former  text  propounds  the  equal  title  of  all  sons.  Since  the 
authority  of  one  son  over  all  the  rest  must  be  established,  that  commendation 
is  a  ground  of  selection,  and  an  argument  whereby  the  authority  of  the 
eldest  son  alone  is  established.  ''  The  eldest  son  was  begotten  from  a  sense 
of  duty ;"  ho  produces  merit  whereby  bliss  in  a  region  of  felicity  is  attained. 
By  this  phrase,  the  Sage  again  celebrates  an  eldest  son,  bv  whose  birth  the 
father  discharges  his  debt,  or  on  whom  he  devolves  the  load  of  debt,  and 
through  whom  he  obtains  immortality,  or  perpetual  delight,  because  he  is 
relieved  from  debt.  But  som^  remark,  that  immortality  is  obtained  through 
a  grandson,  as  declared  in  the  following  text,  which  is  thus  expounded  by 
CvLL^CABHATTA  .*  '  by  a  SOU  a  man  conquers  all  worlds,  the  celestial  abode 
and  the  rest ;  through  a  son's  son  he  remains  there  long :'  consequently  this 
sense  is  suggested,  "  through  the  eldest  son  of  his  eldest  son  he  obtains  an 
endless  abode." 

XI 
Menu  : — By  a  son,  a  man  obtains  victory  over  all  people ;  by  a  son's 
son,  he  enjoys  immortality ;  and«  afterwards,  by  the  son  of  that 
grandson,  he  reaches  the  solar  abode. 

CvLL^OABHATTA  has  expounded  "  obtain  immortality,"  become  exempt 
from  death  ;  and  has  quoted  the  authority  of  the  Veda,  In  this  text  (X  2) 
t^e  devolving  of  the  debt  on  the  eldest  son  is  mentioned  as  a  cause  which 
produces  merit,  whereby  the  gates  of  a  blissful  region  are  opened  to  the 
father.  Hence  there  is  no  vain  repetition.  "  The  rest  are  considered  by 
Sages  as  begotten  from  love  of  pleasure  ;"  as  procreated  by  one  who 
embraces  a  woman  solely  for  the  enjoyment  of  pleasure.    This  is  merely 


Digitized  by  VjOOQ IC 


202  PARTITION   OF  PATRIMONY.  [bOOK  V.  CH.  I. 

figurative  ;  for  a  text  expresses,  "  many  sons  are  to  be  desired,  that  some  one 
of  them  may  go  to  Oaydy 

That  being  the  case,  should  the  eldest  son,  by  force  or  artifice,  take  the 
whole  estate,  would  there  be  no  offence  ?  Kot  so  ;  for  the  same  Sage  thus 
proceeds : 

XII. 

Mknu: — As  a  father  should  support  his  sons,  so  let  the  first-born 

stipport  his  younger  brothers  \*  and  let  them  behave  to  the  eldest, 

aooording  to  law,  as  children  ahovid  behave  to  their  father. 

Let  the  first-born  support  his  younger  brothers,  in  hke  manner  as  a 
father  should  support  his  sons ;  let  him  not  defraud  them  :  and  let  them 
behave  to  him  as  sons ;  and  not  bare  him  ma!ice. 

XIIL 

Menu: — The  first-born,  if  virtuous^  exalts  the  family;  or,  if  vitiousy 
destroys  it :  the  first-bom  is  in  this  world  the  most  respectable ;  and 
the  good  never  treat  him  with  disdain. 

.  He  exalts  the  family  by  proper  acts ;  if  the  younger  brothers  be  sup- 
ported, the  family  is  exalted :  or  he  destroys  it  by  misconduct ;  this  is  merely 
a  suppoaed  possibility.  The  Reindcara. 

It  is  merely  a  supposed  possibility  ;  for,  though  unsupported  by  Aim,  if 
they  are  by  any  other  means  maintained,  the  family  cannot  be  destroyed. 
But  CuLL^CABHATTA  thus  Comments  on  the  text :  *  in  whatever  path  of  vice 
or  virtue  the  eldest  brother  walks,  that  same  path  do  his  younger  brothers 
follow ;  by  virtuous  proceeding  the  family  is  exalted,  by  vitious  proceeding 
it  is  destroyed :  and  the  vbtuous  first-bom  is  most  respectable  in  this  world, 
and  never  slighted  by  the  wise.' 

XIV. 

Menu  : — If  an  elder  brother  act  as  an  elder  brother  ought,  he  is  ^o  6^ 

Twered  as  a  mother,  as  a  father  ;  an^  even  if  he  have  not  the 

behaviour  of  a  good  elder  brother,  he  should  be  respected  as  a 

maiemal  uncle  or  oilier  kinsman. 

"  As  a  mother  :"  by  thus  mentioning  his  parity  with  a  mother,  it  is 
intimated,  that  the  first-born  may  take  possession  of  the  maternal  estate.  In 
like  manner,  even  in  other  cases  of  estates  left  by  relatives,  the  eldest  brother 
may  take  entire  possession.  This  observation  of  some  lawyers  is  questionable. 
'*The  behaviour  of  a  good  elder  brother"  consists  in  the  support  of  Ms 
brethren  and  the  rest.  Even  though  he  neglect  that,  he  should  be  revered, 
but  only  as  a  kinsman,  such  as  a  maternal  uncle  and  the  rest :  obedience  to 
his  commands  is  not  required. 

XV. 

Let  not  an  elder  brother  present  ornaments  to  his  wife,  without  giving 
dtie  maintenance  to  his  younger  brothers. 


*  Chap.  IX,  T.  lOS.    The  aifiereiict  ia  traQslatbn  is  slight.    Sir  W.  J.  maft  hav«  rMd 
pU^vt^  itstW  of  p^^a. 
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Literallj,  a  nuptial  present ;  expounded  by  HsLiiTDDHA,  ornamenti  of 
a  wife  and  the  like. 

XVL 

NIreda  : — Let  the  eldest  brother  support,  like  a  father,  all  the  others, 
who  are  willing  to  live  together  without  a  partition;  or  even  the 
youngest  brother,  if  all  aeeent^  and  if  he  be  capable  of  business : 
capacity  for  business  is  the  best  rule  in  a  family. 

But  if  the  eldest  8on  be  incapable,  and  the  middlemost,  or  another,  be 
(capable  of  business,  he  alone  haa  authority  over  the  whole  patrimony  ;  for 
he  is  able  to  support  the  rest.  Thus  the  Sage  adds,  "  capacity  for  business 
is  the  best  rule  in  a  family ;"  the  hat  rule  regards  capacity  for  business,  or 
ability  to  support  the  family.  Consequently,  seniority  by  age  is  not  an 
indispensable  requisite.  If  the  management  of  the  whole  patiimony  go  with 
capacity  alone,  is  not  the  commendation  of  the  first-born,  as  delivered  by 
Ms5U,  improper  in  this  place  ?  TTiis  may  he  answered  hy  aeking^  is  the 
manasrement  of  the  whole  patrimony  conferred  by  such  commendation 
alone?  for  support  is  also  ordained  (XII).  Consequently,  if  two  sons,  or 
all  the  sons,  be  capable  of  business,  to  show  that  in  that  case  the  firdt-bom 
alone  shall  have  the  management  of  the  whole  estate,  although  another  son 
be  also  capable  of  supporting  the  parceners^  the  commendation  of  the  fint- 
born  has  been  pronounced. 

XVII. 

Sanc'ha  and  Lic'hita  :— Should  the  father  be  incapable,  let  the  first- 
bom  manage  the  affairs ;  or  the  next  son  experienced  in  businese,  if 
the  father  assent.  Not  without  the  father's  consent,  can  a  partition 
of  the  property  be  made.  If  he  be  old,  if  liis  faculties  be  impaired, 
or  if  he  be  afSicted  with  a  chronic  disorder,  let  tlie  didest  son,  like 
a  father,  protect  the  property  of  the  rest ;  truly  the  support  of  the 
family  depends  on  the  patrimony :  sons  who  have  parents  living  are 
not  independent,  nor  even  after  the  death  of  tlieir  father  while  their 
mother  lives. 

^  The  next ;"  the  middlemost ;  or,  should  he  also  be  incapable  of  busi- 
ness, the  son  born  afler  him  :  such  is  the  order.  ''  If  he  assent  to  it,*'  is 
expounded  in  the  RetnaearUy  with  the  approbation  of  the  eldest  son  :  we 
explain  it,  with  the  consent  of  the  father.  Thus  the  trust  of  supporting 
the  family  is  mentioned  as  devolving  en  the  first-bom  and  the  rest  succes- 
sively ;  the  care  of  the  property,  when  the  father  becomes  old  or  the.  Uke, 
ii  subsequently  mentioned :  there  is,  consequently,  no  vain  repetition.  Here 
also  seniority  is  not  invariably  required ;  Imt  be  alone  who  is  expefieneed  in 
affairs  should  take  care  of  the  property.  In  naming  the  eldest,  it  is  suppesed 
that  every  brother,  or  the  eldest  at  least,  is  expenenced  in  business. 
Crbnsequently,  as  the  eldest,  the  next  bom,  or  the  youngest,  should  support 
Um  {amily  and  protect  the  property  while  the  father  is  living,  hwt  diefuaii* 
Jisd^  so  dbould  the  same  be  also  affirmed  afW  his  decease.  The  first4>oni  is 
iMre  supposed  to  be  living,  for  the  text  mentions  ''  the  next  son  :"  by  this 
term  (atHmtara)  is  signified  one  born  immediately  after  him  ;  else  it  would 
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have  been  said,  another  brother.     The  coromendation  of  the  firit-born,  as 
delivered  by  Meku,  sapposes  bim  to  be  living. 

"If  his  faculties  be  impaired**  (XVII)  ;  if  his  intellect  be  disturbed  by 
vitiated  air  or  the  like.  .  The  Metndeara, 

The  Sa^e  mentions  a  reason  for  the  indispensable  necessity  of  protect- 
ing the  property  through  the  eldest  or  other  son,  when  the  father  himself  it 
incapable  ;  "  the  support  of  the  family  depends  on  the  patrimony.'* 

"  Sons  are  not  independent;**  they  have  no  power  to  aliene  property 
by  gift  or  the  like.  They  are  also  not  independent  wtile  their  mother  lives, 
and  is  virtuous.  The  Betndcara, 

Without  her  consent,  they  have  no  power  to  aliene  property  by  gift  or 
the  like.  Since  the  mother  has  no  property  in  the  estate  atter  the  father's 
decease,  sons  alone  could  have  aliened  it  by  gift  or  the  like.  This  text  is 
delivered  as  an  argument,  by  way  of  example.  Consequently,  such  is  the 
mode  in  which  sons  should  live  together  after  their  father*8  decease :  and 
that  ii  only  enjoined^  if  all  consent ;  else  a  partition  must  be  made. 

XVIIL 

Menu  :— Either  let  them  thus  live  together,  or,  if  they  desire  uparaUly 

to  perform  religious  rites,  let  them  live  apart ;  since  religious  duties 

are  multiplied  in  separate  houses,  their  separation  is  therefore  legal, 

and  even  hmdahle, 

"  Thus  live  together  ;'*  although  their  title  to  the  patrimony  be  equal, 
the  rest  should  appoint  any  one  brother,  the  first-born,  or  another,  to  govern 
the  whole ;  they  should  conduct  themselves  with  proper  behaviour,  according 
to  his  directions :  let  them  thus  live  together.  Or,  if  they  desire  to  multiply 
religious  duties,  let  them  live  apart.  We  shall  comment  on  this  text  in  the 
chapter  on  Partition  made  by  sons. 

XIX. 

Sanc'ha  and  Lic'hita  : — Willingly  let  them  live  together ;  by  union 

they  exhibit  thrift 

By  their  union,  that  is,  by  their  mutual  assistance,  they  exhibit  or 
display  thrift ;  that  is,  they  thrive.  The  Retndeara, 


Sect.  II. — On  the  Portion  of  an  Elder  Son,  in  a 

Partition  made  hy  a  Father. 

Since  the  text  of  Sanc'ha  and  Lic*hita  (XVII)  shows  that  partition 
may  not  be  made  without  the  father's  consent,  it  appears  that  partition 
should  be  nCiade  if  the  father  choose  to  divide  the  estate.  Hence  partition 
among  sons,  even  though  their  father  be  living,  does  take  place,  but  founded 
solely  on  the  father's  choice. 

XX. 

G^TAMA : — After  the  death  of  the  father,  the  sons  may  divide  hi^ 
estate ;  or  while  the  father  lives,  if  he  choose  to  divide  it,  and  if - 
their  mother  or  any  other  wife  be  too  aged  to  bear  more  sons.  . 
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"After  the  d^ath  of  the  father,  the  sons  may  divide  his  estate  :"  this 
intends  partition  made  bj  sons.  That  title  will  be  discussed.*  "  If  their 
mother  be  too  aged  to  bear  more  sous :"  this  supposes  an  estate  inherited 
from  the  paternal  graudfathei*. 

JiM^TAvAHAKA,  EA6HrKANDAi7A,  and  others. 

That  shall  also  be  hereafter  explained.  The  text  must  be  suppUed  ; 
while  the  father  lives,"  and  "if  he  choose  to  divide  U'' 

XXL 

Sauc'ha  and  Lic'hita  :— While  the  father  lives,  the  estate  may  be 
divided,  with  his  consent,  openlj,  in  Hie  presence  of  arbitratorsy  or 
privately,  by  a  mutual  adjustment,  according  to  law. 

**  With  his  consent ;"  with  the  consent  of  the  father. 

CHA5DSBWABA  and  others. 

Consequently  the  two  legislators  expressly  declare,  that,  while  the 
father  lives,  the  estate  can  only  be  divided  with  his  consent.  "  Openly  ;" 
that  is,  in  the  presence  of  arbitrators.  "  Privately ;"  without  the  interven- 
tion of  arbitrators,  by  a  mutual  adjustment  only,  but  according  to  law. 

XXII. 

Baudhayana  : — With  the  father's  assent,  a  partition  of  heritage  may 

be  made. 

Wherefore  should  a  father,  who  lives  happily  with  sons  and  the  rest, 
desire  partition  P     To  this  Hahita  replies  : 

XXIII. 
HAidTA : — A  father,  making  a  complete  partition  even  during  his  life, 
may  either  go  to  the  forest  as  a  hermity  or  enter  at  once  into  the 
fourth  order,  or  i/iat  of  an  anchoret ;  or  he  may  divide  a  small  part 
of  his  fortune  among  his  sons,  and  remain  in  his  house,  keeping  the 
greater  part  of  it,  but  without  concealing  any  portion  of  his  wealth: 
should  he  lose,  by  some  calamity j  what  he  reserved,  he  may  take  back 
from  them,  for  his  maintenance,  what  he  gave ;  but  he  must  give  a 
portion  to  sons  reduced  to  indigence. 

"  May  go  to  the  forests  ;"  may  enter  into  another  order.  The  author 
of  the  Praet^a  explains  the  subsequent  term  {literally  "  the  order  suitable 
to  an  aged  man")  *  living  on  the  wealth  and  under  the  rule  of  his  sons, 
without  becoming  a  recluse,  according  to  the  V4da.^f  Hxlayudha  and  the 
]?drijdia  expound  the  term  as  signifying  the  fourth  order :  in  their  opinion 
the  preceding  term,  "  go  to  the  forest,"  is  restricted  to  the  hermit  or  third 
order.  But  in  fact,  as  is  observed  in  the  Retndcara,  the  disjunctive  partiole 
being  indeterminate,  other  legal  forms  of  retirement,  besides  the  seclusion  of 
a  hermit,  or  of  an  aged  man  abiding  h%  the  house  of  his  son,  do  also  occur. 
Hence  a  father  may  also  retire  to  the  bank  of  the  Ganges,  or  other  holy 
place,  subsisting  on  alms  or  the  like.     Intending  to  enter  into  another 


Chap.  TU.  -f  See  Mimt,  Chap.  VII,  v.  86  and  94. 
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order,  a  fatlier  reflect?,  "  when  I  am  no  longer  present,  my  sons,  oontendiog 
for  wealth,  will  be  ruined  by  mutual  injuries;  I  must  therefore  divide  the 
estate  amongst  them."  This  and  other  oeetuimiM  may  be  understood.  But 
when  a  father,  wearied  by  the  mutual  contests  of  his  sons  in  regard  to  the 
fruition  of  the  estate,  '^  divides  the  estate  aniong  them  and  resides  at  home, 
determining,  "  I  will  live  apart,  reserving  a  sufficient  portion  for  myself;" 
then  the  legislator  says,  "  he  may  divide  a  small  part  of  his  fortune.*' 
Consequently  he  may  divide  an  inconsiderable  part  among  his  sons,  and 
they  may  gain  other  propertv  and  support  themselves :  but  the  father, 
being  old,  and  of  course  unable  to  labour,  may  reserve  a  considerable  sum 
sufficient  for  his  own  support  and  for  religious  purposes,  and  may  that  reside 
at  home.  However,  he  must  practise  no  fraud.  Bat  if,  in  consequence  of 
any  accident,  his  wants  cannot  be  supplied  out  of  the  property  reserved, 
however  considerable  it  may  have  been,  then  the  lawgiver  declares, 
*'  should  he  lose  what  he  reserved,  he  may  take  back  from  them,  namely 
from  his  sons,  what  he  gave."  The  reason  is,  that  no  duty  is  more  strictly 
incumbent  on  sons  and  the  rest,  than  veneration  of  parents  :  and  if  the 
purpose  cannot  be  fulfilled  even  with  the  whole  of  the  wealth  acquired  and 
dxitributed  by  the  father,  thoy  must  even  give  wealth  acquired  by  themselves. 
"  But  he  must  portion  sons  reduced  to  indigence  :"  if  any  of  his  sons  be 
incapable  of  maintaining  thefnselvei,  he  must  support  them  out  of  his  own 
property  which  he  raerved. 

XXIV. 

Nareda  : — Or  even  the  father,  being  advanced  in  years,  may  himself 
divide  the  estate  among  his  sons,  giving  to  the  first-bom  the  best 
portion,  or  in  any  mode  which  he  shall  choose. 

The  particle  ''  or"  denotes  and  alternative ;  either  the  father  or  the 
sons  may  divide  the  estate.  Consequently  the  sense  is,  when  the  father  has 
reached  old  age,  his  sons  may  make  the  partition  with  his  consent.  Or 
this  other  case  may  be  the  partition,  which  is  made  after  the  death  of  a 
father.  "  Being  advanced  in  years;"  at  any  period  in  the  second  or  third 
stages  of  life,  and  so  forth  :•  such  is  the  sense.  Accordingly  6^tai£a 
ordains  a  second  partition  when  a  son  is  bom  after  partition  has  been  made. 
"  The  best  portion  ;"  a  greater  portion  ;  the  deduction  of  a  twentieth  part 
ordained  by  Mbnu,  or  other  suitable  portion.  The  same  should  be  also 
understood  in  respect  of  the  middlemost  and  the  rest.  This  eoncernt  eldest 
sons  and  the  rest  endued  with  virtuous  qualities.  The  very  same  exposition 
is  delivered  by  RuLghunanuana  and  others.  CHAirnsswAttA  explains  "  best" 
most  excellent,  greatest.  The  form  of  a  deduction  equal  to  the  twentieth 
part  of  the  estate  will  be  explained.  **Orin  any  mode  which  he  shall 
choose  :"  he  may  reserve  any  part  he  chooses,  or  give  more  to  any  one  of 
his  sons,  and  less  to  another. 

XXV. 

YiSHNTT :— If  a  father  make  a  partition  between  himself  and  his  sons, 
he  may  give  or  reserve,  at  his  pleasure,  any  part  of  his  own  acquired 
wealth ;  but  over  landed  property  left  by  a  paternal  grandfather,  the 
father  and  the  sons  have  equal  dominion. 

*  Infmncy  fa  the  first  stags ;  the  close  of  life  is  the  foarth.  T. 
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Tbif  ooooerns  wealth  acquired  by  the  father  without  using  the 
patrimony  which  had  descended  Irom  hia  own  father.  CsAi^DiBSWABA. 

What  has  been  acquired  without  aurenturing  the  patrimony,  a  father 
has  power  to  distribute  in  equal  or  unequal  shares.  Mibba. 

And  that  is  reasonable  'yfor^  what  is  gained  on  the  adventure  of  proper- 
ty left  by  his  father,  being  considered  as  an  acquisition  of  his  father,  by 
means  of  that  property  adventured^  is  deemed  a  part  of  his  patrimony.  But 
it  may  be  objected,  that,  if  a  man  recover,  by  his  own  labour,  the  property 
of  his  grandfather,  wbicli  had  been  seized  by  a  stranger,  it  is  treated  as 
property  acquired  by  himself :  yet  wealth  gained  by  his  own  skill  and  labor, 
with  the  use  of  an  inconsiderable  portion  of  the  wealth  left  by  the  grand- 
father, is  considered  as  a  part  of  the  patrimony  descending  from  the  grand- 
father :  this  appears  unequal. 

XXVL 

YiJKTAVtrALCYA : — If  the  father  make  a  partition  among  his  sons,  he 

may  give,  at  his  pleasure,  more  to  aonu  and  less  to  others^  or  give  the 

first-bom  the  portion  of  an  eldest  son,  or  divide  the  estate  among  all 

of  them  in  equal  shares. 

This  text  declares  three  oases :  Ist,  At  his  pleasure,  he  may  give  more 
to  some  and  leas  to  others ;  2dly,  He  may  give  the  first-bom  the  portion  of 
«a  eldest  son  ;  3dly,  He  may  give  equal  shares  to'  all  his  sons.  Unequal 
distribution  is  not  prohibited  in  the  case  of  partition  made  by  the  father,  as 
it  is  in  that  of  partition  made  by  sons  :  to  decjlare  this,  and  other  points, 
another  text  will  be  delivered.  There  is  consequently  no  vain  repetition. 
8ome  remark,  that  partition  cannot  be  made  at  the  option  of  sons,  since  they 
have  no  property  in  the  e^te  while  the  father  lives.  Hence,  as  is  observed 
in  the  JD^pticalica,  the  term  *'  at  his  pleasure"  denotes,  that  the  distribution 
shonld  be  made  at  the  pleasure  of  the  father,  not  of  the  sons.  The  same 
legislator  propounds  unequal  distribution  in  another  text  (XXXIII)  :  hence 
both  opinions  may  be  received  under  the  ambiguous  sense  of  the  phrase, 
since  other  Sages  propound  both  rules.  In  none  of  the  three  cases  is  the 
distribution  made  at  the  pleasure  of  eons ;  and  the  reason  of  that  is  their 
want  of  ownership.  This,  however,  concerns  wealth  acquired  by  the  father 
himself;  for  a  different  rule  will  be  propounded  (XCII)  in  respect  of  pro- 
perty descending  from  the  grandfather.  Such  is  the  opinion  intimated  in 
the  Retndoara, 

Although  a  father  have  power  to  give,  at  his  pleasure,  more  to  some 
and  less  to  others,  when  he  distributes  wealth  acquired  by  himself,  still  an 
unequal  distribution  must  not  be  made  through  partiality,  resentment,  or 
the  Uke. 

XXVIL 

CatyIyaka  : — If  a  father,  during  his  life,  divide  the  property,  he  shall 

not  prefer  one  of  his  sons,  nor  exclude  one  of  them  from  a  share, 

without  a  sufficient  cause. 

'^Without  a  sufficient  cause,*'  snoh  as  duty  and  piety,  a  large  family  to 

maintain,  or  inability  to  earn  his  livelihood  and  the  Uke  (as  explained  on 

the  eonourreot  opimcms  of  JiMv^CAVAHAirA  and  the  rest),  he  shall  not  prefer 

ene  SOD,  or  distiBguidi  bin  by  assigning  to  him  a  large;  portion ;  nor  shall 


Digitized  by  VjOOQ IC 


208  PAHTltlON   OF  PATltlMONY.  [bOOK  V.  CH.  I. 

he  exclude  one  of  his  sons  from  a  share,  or  disinherit  him,  without  a  suffici- 
ent legal  cause  of  exclusion,  such  as  degradation  and  the  like,  or  spontaneous 
relinquishment  of  his  share.  In  like  manner,  he  should  not  give  to  the 
eldest  a  deduction  equal  to  a  twentieth  part  of  the  eitate  or  the  like,  without 
a  sufficient  cause,  namely  the  virtues  required.  Consequently,  if  there  be  a 
sufficient  cause,  he  may  give  a  greater  portion  to  one  of  his  sons,  a  deduction 
of  a  twentieth  part  and  so  forth  to  the  first-born  and  the  rest,  and  no  share 
to  an  eunuch,  an  outcast,  or  the  like.  But  if  he  do  give  a  greater  portion 
to  one  son,  through  partiality,  because  he  was  bom  of  a  favourite  wife,  and 
give  less  or  none  to  another  son  through  resentment,  or  give  the  portion  of 
an  eldest  son  to  his  first-born,  though  destitute  of  virtue,  that  distribution 
is  invalid. 

XXVIIL 

Nabbda  :— a  father  has  no  power,  if  bis  intellect  be  disturbed  by 
sickness,  or  his  mind  agitated  by  wrath,  or  his  afiTection  partially 
set  on  the  son  of  a  favourite  wife,  to  make  a  partition  difiTerent  from 
the  law  of  inlieriiance. 

A  father,  acting  in  a  mode  not  conformable  with  law,  through  delusion 
arising  from  acute  disease,  in  which  air  or  other  eonttituiumal  element  u  de* 
pravedy  or  through  delusion  arising  from  wrath,  or  through  the  influence  of 
excessive  partiality  on  his  mind,  from  love  or  the  like,  has  no  power  to  make 
an  irregular  partition.  His  want  of  power  consists  in  this :  whatever 
distribution  is  tht$s  made  by  him  is  void,  because  it  is  made  by  one  who  is 
disqualified ;  as  the  ceremonies  ordained  to  be  performed  at  twilight  are 
fruitless,  when  performed  by  a  man  of  the  servile  class,  because  he  ie 
dUqualifled,  Accordingly  Yachespati  Bhattaoharya  observes,  on  the 
text  of  Nabeda,  that  the  phrase  '*  a  father  has  no  power"  shows,  that,  if 
sickness  or  the  like  be  the  cause,  unequal  partition,  even  though  made  by 
the  father  or  other  owner,  and  even  though  the  wealth  were  acquired  by 
himself,  is  invalid,  like  an  act  done  without  ownership.  *^  A  partition 
different  from  the  law,"  here  signifies  a  partition  in  which  more  is  given  to 
one,  and  less  to  another,  deviating  from  the  law  which  propounds  the  portion 
of  an  eldest  son  and  the  rest.  The  particle  connects  the  act  with  the 
several  circumstances  enumerated  in  the  first  hemistich,  "  if  his  intellect  be 
disturbed  by  sickness,  Ac."  However,  since  Cattatava  declares  a  reserve, 
"  without  a  sufficient  cause"  (XXVII),  unequal  partition  made  by  the  father, 
and  refusal  of  partition,  in  respect  of  property  acquired  by  himself,  which  are 
declared  by  Vxshku  and  many  other  Sages  to  depend  on  his  pleasure,  are 
legal,  according  as  there  is  or  is  not  a  sufficient  justifiable  cause  of  partiality 
in  the  mind  of  •ne  whose  intellect;  is  undisturbed,  as  rofirularly  happens 
among  good  men ;  (such  are  duty  and  piety,  a  large  family  to  maintain, 
inability  to  earn  a  livelihood,  and  so  forth ;)  or  a  sufficient  cause  for  excluding 
one  son  from  a  share,  such  as  "degradation  and  the  like:  the  partition  is 
valid,  because  tbere^is  no  impediment,  such  as  sickness  and  the  rest  mentioned 
by  Nabbda, 

Since  it  is  declared  that  the  ruler  of  the  family  has  no  power  io  make 
such  a  partition,  the  object  of  thai  proposition  is  to  show  the  subject  of  the 
epithets  or  accidents,  **  making  a  partition  different  from  the  law,"  "^if  his 
mind  be  disturbed  by  sickness,  &c."  Here  the  deviation  from  the  law  is 
the  cause  which  invalidates  the  partition.    The  accident  or  epithet,  '^  whose 
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intellect  ia  disturbed  by  sickneai/'  as  well  ss  tbe  rest,  is  both  characteristic 
and  causal.  If  he  act  contrary  to  the  law  through  partiality,  he  is  deprived 
of  power :  this  is  characteristic.  Why  should  he  act  contrary  to  law  ? 
Because  his  intellect  is  disturbed  by  sickness :  this  consequently  is  a  causal 
description.  '  Deviating  from  the  law,  which  propounds  the  portion  of  an 
eldest  son  :'*  therefore,  an  allotment  of  a  greater  portion,  arising  from  the 
deduction  of  a  twentieth  part  or  the  like,  does  not  constitute  a  partition 
different  from  the  law  qf  inheritance. 

The  text  of  Yajntawalota  (Book  II,  Chap.  IV,  v.  58)  is  explicit. 
Since  the  eighteen  titles  of  administrative  law  are  comprehended  under  the 
term  "  contract"  (yyavahdra),  psrtition  of  heritage  by  a  person  eo  circum- 
Uaneed  ia  also  null ;  for  Mbntt  likewise  applies  the  same  term  to  inheritance, 
'*  these  eighteen  titles  of  law  are  settled  as  the  ground-work  of  all  judicial 
procedure  {yyavdhdra)  in  this  world"  (Book  II,  Chap.  I,  v.  2).  In  this 
place  also,  the  term  {tyavahara)  signifies  title  of  jurisprudence,  or  act  cog^ 
mtsable  in  caurte  qfjuitice. 

*'  Intoxicated  ;"t  inebriated  with  wine  or  the  like.  "  Insane ;"  through 
tbe  depravation  of  constitutional  elements,  as  air  or  the  like.  "  Grievously 
disordered  ;"  afflicted  with  severe  illness.  *^  Disabled ;"  disqualified,  being 
addicted  to  gaming  or  the  like.  "  Infant ;"  under  the  age  of  sixteen  years. 
"  Agitated  by  fear ;"  impelled  by  dread  of  punishment  and  the  like. 
"  Without  authority  ;"  unauthorized  by  the  owner.  Gratuitous  gifts  and 
the  like  made  by  these  are  invalid.  In  six  cases  mentioned,  from  inebriation 
to  fear,  the  reason  of  invalidating  the  contract  is  the  perturbation  of  mind. 
But,  as  Kaghuhandaka  observes,  a  man  wholly  dependent,  a  slave,  a  son , 
and  the  rest,  are  comprehended  uuder  the  term  ''  and  the  like:"  and  that 
observation  is  just.  Y1ch£8PATI  BhattIchabta. 

Here  the  expression  '*  gaming  or  the  like,"  comprdhends  lust  and  other 
passions ;  for  the  word,  which  occurs  in  the  text  (vgasana)  is  explained, 
*  danger  or  calamity,  degradation,  and  vice  proceeding  from  lust  or  wrath.' 
Consequently  the  sense  is  this :  as  the  worship  of  deities,  performed  during 
impurity,  is  productive  of  no  merit,  so  does  the  volition  of  one  insane, 
wrathful,  or  the  like,  who  intends  to  make  a  gift,  produce  no  devesture  of 
former  property ;  for,  as  a  pure  worshipper  is  alone  qualified  for  one  act,  so 
is  a  wrathless  man  or  the  like  for  the  other.  Consequently,  since  the  dis- 
tribution made  by  him  is  null,  partition  must  be. made  afresh.  However,  . 
should  he  not  give  a  deduction  of  a  twentieth  part  and  so  forth  to  a  virtuous 
eldest  son  and  the  rest,  the  partition  is  not  therefore  invalid ;  for  the  allot- 
ment of  a  twentieth  part  and  the  like  is  founded  only  on  piety  and  other 
merits,  and  equal  partition  is  also  propounded  by  the  law  :  and  if  he  do  allot 
a  suitable  portion,  including  a  deduction  of  a  twentieth  part  and  so  forth, 
to  his  eldest  son  and  the  rest^  the  partition  is  not  different  from  the  law  ojf 
inheritance  ;  for  the  law  assents  to  a  deduction  of  a  twentieth  part  and  the 
like.  This  brief  statement  may  suffice.  The  disabilities,  which  are  compre- 
hended under  **  degradation,  ^. ;"  will  be  explained  in  the  chapter  on 
Exclusion  from  Inheritance. 

# 

*  See  the  definition  of  illegal  partition  in  the  preceding  paragraph. 

t  That  a  reference  may  he  unnecessary,  I  inhjoin  the  text.  A  contract  made  by  a  person 
intoxicated,  or  insane,  or  grievonsly  disordered  or  disabled,  by  an  infant,  or  by  a  man  agitated 
by  fear  or  tba  like,  or  wthc  name  of  another  by  a  person  without  authority,  is  utterly  nuU. 
Sook  U,  Chap.  IV,  V.  58.  T. 

Aa 
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XXIX. 

Menu  : — If,  among  undivided  brethren  livinff  with  their  father,  there 

be  a  common  exertion  for  common  gain,  the  father  shall  never  make 

an  unequal  division  among  them,  when  they  divide  their  familiea. 

If  sons  unanimooslj  demand  partition,  the  father  shall  not  make  an 
unequal  partition  on  account  of  filial  piety  or  the  like  :  but  he  may  give  a 
deduction  of  a  twentieth  part  and  so  forth  to  his  eldest  son  and  the  rest ;  for 
that  is  not  considered  as  a  share.  JiutnAYAMAjsiL, 

Raohukandana  and  others  concur  in  that  exposition.  But  Cvll^ca- 
BHATTA  thus  ezpouuds  the  text :  '.  at  the  time  of  acquisition,  if  there  be  a 
'  common  exertion  with  the  father  for  common  gain,  an  unequal  division 

*  shall  not  be  made.'  Chandbswara  has  a  similar  gloss ;  and  the  Vitdia 
Chintdmeni,  in  effect,  concurs  in  this  exposition^:  for  it  is  there  said, '  this 

*  concei*ns  property  acquired  by  brothers  contributing  equal  labour  to  the 

*  acquieition ;  there  is  consequently  no  discrepance.'  In  effect,  the  gloss 
intends  propertv  acquired  by  the  equal  exertion  of  brothers  in  common  with 
their  father,  bhould  it  be  acquired  independently  of  the  father,  it  will  be 
mentioned,  that  the  sons  alone  have  power  over  it,  since  they  are  principals 
sit  the  aequieiiion. 

Two  objections  have  been  noticed  by  ^bi  CrIshva  Tebcalavoara, 
author  of  a  commentary  on  the  work  of  Jim^avIhana.  :   *  since  reason 

*  sufficiently  shows  that  unequal  partition  ought  not  to  be  made,  the  text  is 

*  superfluous  ;'  and  again,  '  since  Menu  declares,  '^  if  a  deduction  be  thus 

*  "  made,  let  equal  shares  of  the  residue  be  ascertained  and  received,^*  the 

*  portion  deducted  being  first'  set  apart  out  of  the  undivided  estate,  it  falls 
'  not  within  partition,  hut  precedes  iC  On  this  point  it  is  said,  if  a  joint 
acquisition  be  made  by  brethren,  an  unequal  partition  should  not  be  allowed  : 
this,  it  must  be  affirmed,  is  admitted  by  TbeoalancIba  ;  for  he  says,  *  reason 
sufficiently  shows,  &c«'  But  if  all  the  brethren  unanimously  demand  par- 
tition, shall  or  shall  not  unequal  partition  be  made  ?  This  is  the  question 
between  Gull^cabhatta  and  .Jimuta^vahana  and  the  rest.  The  text 
relating  to  what  reason  sufficiently  shows,  another  revealed  law  must  be 
established  as  the  foundation  of  the  proceeding  in  the  case  of  partition 
unanimously  demanded.  Such  is  the  objection  according  to  JiHi^TAvJiHAifA 
and  others.  As  the  Itext  is  expounded  by  thee  as  repeating  what  reason 
sufficiently  shows,  so  may  it  not  be  also  expounded  by  me  as  relating  to 
what  reason  does  sufficiently  show  :  for  a  son,  unable  to  earn  a  livelihood^ 
demands  a  partition  undue  in  respect  of  himself,  and  injurious  to  his  father ; 
hence,  since  he  commits  an  offence,  a  greater  portion  shall  not  be  given  to 
him  P,  No  ;  for  the  word  '  with'  would  be  unmeaning ;  and  it  is  proper  to 
affirm,  that,  if  an  exertion  be  made,  both  by  a  son  unable  to  earn  a  livelihood, 
and  by  the  rest,  an  unequal  division  shall  not  be  made.     It  has  been  said, 

*  since  reason  sufficiently  shows,  &c.'  Now,  what  proof  is  there  that  a 
father  may  not  give  the  portion  of  an  eldest  son  out  of  what  he  may  acquire 
with  the  co-operation  of  his  children,  or  a  greater  share  on  account  of 
inability  to  earn  a  livelihood;  for  no  other  text  ^clares  it,  nor  does  the 
reason  of  the  law  show  it  ?  3ut  if  it  be  affirmed,  that  this  is  propounded 
lBnth  a  view  to  the  case  of  sons  who  have  been  unaided  bv  their  father,  still 
there  is  no  question ;  for  sons  alone  have  the  ownership  m  the  case  of  an 
acqmsition  made  independently  of  the  father.  The  law,  therefore,  obviates 
the  supposition,  that,  the  father  having  full  power  over  property  acquired  hy 
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the  joint  and  equal  exertion  of  sona,  his  distribution  of  less  io  one  and  more 
to  another,  through  his  own  stubborn  will,  is  not  inconsistent  with  cojmmon 
sense.  Let  it  not  be  objected,  that  to  seek  another  revealed  law  as  founda- 
tion for  the  proceeding  in  the  other  ease,  is  equally  elaborate.  That  it 
would  be  elaborate  when  this  is  unavoidable,  is  no  legitimate  objection ;  and 
thou  wouldst  find  it  more  tedious  to  establish  a  double  import  of  this  text 
from  the  ambiguity  of  the  terms,  lest  disparity  should  thus  occur :  the 
brothers  having  equally  contributed  to  the  acquisition,  any  one  of  them, 
who  has  a  large  family  to  maintain,  shall  take  a  greater  share ;  but,  the 
brothers  having  made  equal  exertions  to  obtain  partition,  any  one  who  has 
a  largo  family  to  support  shall  only  receive  an  equal  share  with  the  reet. 

As  for  what  has  been  said,  that  the  deduction  of  a  twentieth  part  falls 
not  within  partition,  that  does  not  appear  accurate ;  for  Yjuhaspati  (XXX) 
declares  a  distribution  of  shares  with  a  deduction  of  a  twentieth  part  to  be 
one  form  of  partition,  and  without  it,  the  other  form;  and  partition, 
consisting  in  the  property  being  predicated  of  each  son  individually  after 
divesting  the  property  of  all  the  sons  collectively,  and  in  the  ascertainment 
o£  individual  property  previously  unascertained,  does  exist  in  this  case.  On 
the  contrary.  Menu  propounding  equal  shares  after  havine  explained  the 
deduction  of  a  twentieth  and  the  like,  it  appears  that  the  term  ''  equal 
partition"  signifies  the  allotment  of  shsres  without  dedjaction  of  a  twentieth 
part.  However,  it  appear*,  from  the  insertion  of  the  word  "  never,*'  that 
an  unequal  division  originating  in  filial  piety  or  the  like  should  not  be  made. 
Accordingly  Mibra.  cites  this  text  (XXIX)  after  explaining  the  deduction  of 
a  twentieth  part.  Again;  the  word  ^^utt*hdna,^'  signifying  acquisition, 
ooeurs  in  the  instance  of  concerns  among  partners  {sambhi^a  eamutt'hdns)^ 
more  literally,  common  exertion  of  partners.  There  is  no  objection  to  ita 
also  bearing  the  same  sense  in  this  instance. 

XXX. 

YbiHASPATI  : — Two  modes  of  partition  among  heirs  are  expresaly 
mentioned  ;  one  with  attention  to  priority  of  birth^  and  the  other 
wiih  equality  of  allotment 

As  for  what  is  said^  that,  when  sons  demand  partition,  an  unequal 
division  should  not  be  made,  even  on  account  oi  filial  peity  or  the  like, 
because,  however  dutiful  he  may  have  been,  the  son  has  in  this  instance 
committed  an  offence ;  the  answer  is,  since  such  an  allotment  depends  solely 
on  the  choice  of  the  father,  it  is  already  known  that  no  such  allotment  it 
made,  if  he  do  not  choose  it.  Of  what  use  then  is  this  text  P  If  the  father, 
nevertheless,  do  give  9ueh  greater  share,  the  other  sons  may  oppose  it  \Jor 
it  is  declared  by  the  law,  that  unequal  partition  shall  not  be  granted  when 
the  brethren  themselves  make  the  exertion ;  a  text  propounded  for  thia 
pnrpose  is  pertinent,  and  not  superfluotis :  if  this  be  alleged,  the  answer  f«, 
it  is  inconsistent  with  common  sense  that  the  law  should  attend  to  the 
claims  of  men  guilty  of  equal  offences. 

A  man  has  five  sons ;  one  dutiful,  one  unable  to  earn  his  livelihood, 
another  burdened  with  a  large  family  to  be  maintained,  a  fonrth  oiheriiHse 
circumstanced.  These  four,  but  not  the  fifth,  demand  a  partition.  In  this 
oaae  unequal  distribution  on  account  of  piety,  duty,  or  the  like,  may  be 
made ;  for  there  is  no  common  exertion  of  all  the  brethren*  If  many,  not 
all,  be  the  determinate  sense  of  the  plural  term,  can  there  be  no  unequal 
dirision  ih  the  casef  of  two  sons,  should  they  both  demand  partition ;  for,  on 
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this  supposition,  there  is  no  common  exertion  of  many,  that  is,  of  three  or 
more  ?  If  the  sense  of  the  inflection  be  indeterminate,  then,  even  in  the 
case  of  five  sons,  any  one  contumacious  son,  demanding  partition,  might 
prevent  the  allotment  of  a  greater  share  to  the  dutiful  son ;  which  is  incon- 
sistent with  common  sense.      , 

Such  is  the  opinion  of  ancient  authors.  But  Jim^tayIhaita  and  the 
rest  assert,  in  as  many  words,  that  if  the  sons  unite  in  demanding  partition, 
a  greater  portion  cannot  be  given  to  one  on  account  of  piety  and  the  like, 
but  the  portions  of  the  eldest  son  and  the  rest  may  be  allotted  to  them, 
provided  they  be  virtuous.  On  this  question  the  intelligent  mu6t  decide. 
This  brief  statement  may  suffice. 

XXXL 

VniHASPATi*: — Sons ;  to  whom  equal,  less,  or  greater  shares  have  been 

allotted  by  their  father,  should  maintaia  such  distribution ;  otherwise 

they  shall  be  chastised. 
According  to  Chavdsswaba  and  others,  this  text  concerns  wealth 
acquired  by  the  father  without  co-operation  of  the  sons ;  and  the  text  of 
Mbnu  (XXIX)  concerns  property  acquired  with  their  co-operation :  there 
is  no  contradiction.  According  to  JiMtjTAvAHAKA  and  others,  the  text  of 
Menu  should  be  adduced  in  the  case  of  partition  demanded  by  the  sons, 
and  the  text  of  Vbihaspati  in  the  case  of  partition  made  by  the  father  of 
his  own  accord. 

XXXIL 

Narbda  : — Whether  the  father  distribute  equal  shares  to  his  sons,  or 

give  more  wealth  to  some,  and  less  to  others,  according  to  circuni' 

stances,  such  shall  be  their  shares ;  for  the  father  is  lord  of  all. 

This  and  the  following  text  of  TAjhtawalcta  have  the  same  irfiport 
with  the  text  of  Vb!ha8Pati. 

xxxm. 

Yajntawalcta  : — The  distribution  made  by  the  father  is  declared 
binding  on  sons  among  whom  an  unequal  division  has  been  made. 

Again  ;  these  texts  imply,  that  if  the  father  give  a  greater  portion  to 
one  son  on  account  of  his  filial  piety  or  the  like,  another  son  may  not  oppose 
that  disposition.  But  should  he  give  his  whole  fortune,  or  nearly  the  whole, 
to  one  son,  through  partiality,  and  give  nothing  to  another,  or  a  trifle  only, 
through  resentment,  such  a  distribution  may  be  resisted.  The  text  of 
Vbihaspati  and  others  cannot  deny  the  right  of  opposition ;  for  it  is  declared 
in  the  text  above  cited,  that  *'  the  father  has  no  power,  in  suck  eireumstances, 
to  make  a  partition  different  from  the  law  ojf  inheritance**  (XXVIII). 
The  acquisition  of  property  by  co-operation  of  father  and  sons,  shall  be 
subsequently  discussed. 

A  deduction  of  a  twentieth  part  has  been  mentioned :  of  what  nature 
is  that  deduction  P  ' 

XXXIV, 

Menu  : — The  portion  deducted  for  the  eldest  is  a  twentieth  part  of  the 
heritage^  vnth  the  best  of  all  the  chattels ;  for  the  middlemost,  half  of 
that,  or  a  fortieth ;  for  tbe  youngest,  a  quarter  of  it,  or  an  eightieth. 
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That  which  is  deducted  ^uddhiyaid)^  is  a  deduction  (uddhdru)  or 
portion  deducted.  ^A.  twentieth  part"  is  oue  part  in  twenty.  The  hest  of 
all  the  chattels  ihall  he  aUo  alloUed  to  him ;  for  the  particle  bears  the 
collective  sense :  both  should  be  given  to  the  eldest,  and  should  be  first  set 
apart  for  him.  Next,  "  half  of  that,"  or  half  of  a  twentieth  part,  that  is, 
one  part  in  forty,  must  be  set  apart  for  the  middlemost ;  and  "  a  quarter  of 
it,"  or  a  quarter  of  a  twentieth  part,  that  is,  one  part  in  eighty,  for  the 
youngest.  Dividing  the  residue  into  equal  shares,  as  directed  by  Meiqu 
(XXXIX  I),  let  one  share,  together  with  the  twentieth  part  already 
deducted^  be  given  to  the  eldest ;  another,  with  the  fortieth  part,  to  the 
middlemost ;  another  again,  with  *the  eightieth  part,  to  the  youngest. 

This  is  the  first  of  two  modes  of  partition  mentioned  by  Ybihaspati 
(XXX).  The  fortieth  part  should  be  computed  on  the  whole  estate,  not 
on  the  residue  after  deducting  a  twentieth  part ;  for  that  is  expressly 
declared  by  the  term  "  half  of  that."  The  same  should  be  also  affirmed  in 
respect  of  an  eightieth  part.  Consequently,  where  three  sons  inherit^  and 
the  estate  amounts  to  one  hundred  suvemaSf  five  must  be  first  set  apart  for 
the  eldest ;  half  of  that,  or  two  suvernae  and  a  half,  for  the  middlemost ;  and 
one  and  a  quarter  for  the  youngest :  eight  euvernae  and  three  quarters  being 
thus  appropriated,  the  residue,  amounting  to  ninety-one  suvemae  and  a 
quarter,  should  be  equally  divided.     Such  is  the  whole^ sense. 

Since  "equal  shares"  (XXXIX  I)  suppose  partition  made  by  sons, 
after  the  demise  of  their  father;  and  the  deduction  of  a  twentieth  part  and 
so  forth  is  thus  propounded  (XXXIY),  after  premising  partition  subsequent 
to  the  death  of  the  father  (XVIII) ;  is  not  that  deduction  unconnected  with 
a  distribution  made  by  the  father  himself  ?  No ;  for  Mxvu  has  supposed 
the  deduction  of  a  twentieth  part  and  so  forth  in  the  case  of  partition 
made  by  the  father;  else  he  would  not  have  ordained  anj^ual  distribution 
in  the  case  of  a  common  exertion  among  brethren  (]01IX),  for  equal 
partition  would  be  a  matter  of  course.  Therefore,  unequal  division  takes 
place  even  in  the  case  of  partition  made  by  the  father  :  and  the  deduction 
of  a  twentieth  part  and  so  forth  constitutes  that  unequal  division,  as  above- 
mentioned  ;  for  he  has  declared  no  other  mode. 

XXXV. 

MsNU: — If  brethren  once  divided,  and  living  again  together  as 
parceners,  make  a  second  partition,  the  shares  must  in  that  case  be 
eqnal,  and  the  first-bom  shall  have  no  right  of  deduction.' 

Attention  to  priority  of  birth  is  thus  forbidden  in  the  case  of  a  second 
partition  made  among  brothers  who  were  re*united.  By  the  texts  which 
immediately  follow  (Chap.  IX,  v.  211  and  212),  if  any  one  of  the  brothers 
die,  his  uterine  brothers  and  sisters  shall  divide  his  share.  In  the  text 
(v.  218),  the  greater  share  in  right  of  primogeniture,  comprising  the 
twentieth  part  and  so  forth,  is  deni^  to  an  eldest  son  who  is  not  virtuous. 
By  the  following  text  (v.  214),  all  those  brothers,  whether  first-born  or 
younger,  who  are  addicted  to  any  vice,  lose  their  title  to  the  inheritance. 
Tirtue,  as  well  as  primogeniture,  is  declared  requisite.  The  subsequent 
text  (▼.  215  and  XXIX)  cannot  relate  to  unequal  partition  of  another  kind ; 
for  the  right  of  primogeniture  is  the  subject  considered.  But  the  word 
''never"  bears  an  allusion  to  the  greater  allotment  on  account  of  filial  piety 
or  the  like,  as  mentioned  by  other  Sages  :  it  does  not  intend  that  alone;  for 
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it  is  wrong  to  assume  an  argument  from  an  allusion  tc^  what  has  been  pro- 
prounded  bj  othew,  wholly  neglecting  what  had  been'  said  by  the  author 
himself. 

It  is  asked,  if  a  man  have  five  sons,  what  shall  be  the  shares  of  the 
others  besides  the  eldest,  middle,  and  youngest ;  for  Menu  has  not  pro- 
pounded their  additional  portions  ?  The  answer  is,  there  mre  no  others ;  for 
the  eldest  is  the  first-born  of  all  the  sons,  the  youngest  the  last-born,  and 
all  the  intermediate  sons  are  middle.     Menu   himself  makes  this  evident. 

XXXVI. 

Menu: — The  eldest  and  youngest  respectively  take  their  just  men- 
tioned portions ;  and  if  there  be  more  than  one  between  them,  each 
of  the  intermediate  sons  has  the  mean  portion,  or  the  fortieth. 

"  Just  mentioned  -,"  declared  in  the  preceding  texts.  ^'  The  mean 
portion  ;*  a  fortieth  part:  and  that  shall  be  given  to  each  of  them  ;  not  a 
single  fortieth  part  distributed  among  all  the  intermediate  sons,  for  that 
would  be  an  unjusb  disparity.  Consequently  one  part  in  twenty,  and  the 
best  chattel,  shall  be  given  to  the  eldest,  and  the  several  portions  ordained 
shall  bo  allotted  to  the  rest.  Such  is  Menu's  intention,  as  expounded  by 
Chardeswaba.  :  and  that  must  be  understood,  both  in  the  case  of  partition 
made  by  a  father,  and  in  that  of  partition  made  by  brothers. 

XXXVIL 
Menu: — Of  all  the  goods  collected,   let  the  first-bom,  if  he  be 
transcendently  learned  and  virtuous^  take  the  best  article,  whatever  is 
most  excellenirin  its  kind,  and  the  best  of  ten  cowe  or  tlte  like. 

Here  also,  as  had  been  already  mentioned,  he  shall  take  the  best  of  all 
the  chattels.  In  the  preceding  text  (XXXIV),  one  part  in  twenty  was 
ordained ;  but  in  this  text,  one  in  ten,  that  is,  the  best  of  ten  chattels. 
Such  is  the  difference.  Texts  of  G6tamjl,  Baudhatana,  Dstala,  and 
others  to  the  same  purport,  will  be  cited. 

xxxvni. 

MSNU: — But,  among  brothers  equally  skilled  in  performing  their 

several  duties,  there  is  no  deduction  of  the  best  in  ten,  or  tlie  most 

excellent  cliattel;  though  some  trifle,  as  a  mark  of  greater  veneration, 

should  be  given  to  the  first-bom. 

What  had  been  said,  ^*  of  all  the  goods  collected,  let  the  first-bom  take 

whatsoever  is  most  excellent  in  its  kind,'*  is  not  applicable  to  the  present 

case :  a  trifle  only,  as  suggested  by  the  phrase  "  let  the  first-boni  take  the 

best  article,"  shall  be  given  to  him  as  a  mark  of  greater  veneration,  or  as 

evidence  of  increasing  respect.     In  what  case  shall  this  be  done?    The 

legislator  explains  it ;  **  among  brothers  equally  skilled  in  performing  thei? 

several  duties :"  if  all  the  brothers  be  equally  assiduous  in  the  Study  of 

scripture,  in  the  use  of  arms,  in  commerce,  in  service,  or  the  like,  one  parfr 

in  ten  shall  not  be  given  to  the  eldest:  and  since  that  is  merely  iliostralAve, 

one  part  in  twenty  also  shall  not  be  given  ;  but  one  excellent  chattel  only 

shall  be  given. 
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XXXIX. 

Mbnu;— If  a  deduction  be  thus  made,  let  equal  aharea  of  the  residue 
be  S5certain€?d  arid  i^ceired;  but  if  there  be  no  deduction ,  the  sharea 
must  be  distributed  in  tHia  manner ; 

2.  Let  the  eldest  have  a  double  share,  and  the  nest  born  a  sliare  and 
a  half,  if  tlteiff  itfo  clear  It/  mivpass  tlie  rest  %n  virttie  and  l-samin^  ;  the 
younger  sons  must  have  each  a  sliare :  */  all  be  equal  in  good 
qualiiiei^  iJmy  mmt  all  sitare  alike.     Thus  is  the  law  settled. 

The  fir  at  hemistich  has  been  ttlreadf/  expounded.  The  law-gi?er 
propounds  the  share  of  an  ddeat  son  in  another  form  ;  ^*  but  if  thtre  be  no 
deduction,  Ac*"  If  that  he  not  done  which  has  been  thua  directed,  "of  all 
the  collected  wealth,  let  one  part  in  twenty  be  first  allotted  to  the  eldest 
iQn,  and  eu  forth  /*  in  other  words,  if  tbjit  portion  be  not  set  apart,  then 
this  distribution,  which  will  be  mentioned^  must  be  made  of  all  fcbt^i  collected 
wif'akh.  The  Sage  propounds  it  in  the  second  verse.  Of  all  the  g'oods 
oollt^eted  let  the  elde&t  take  tv^o  shares  ;  the  next  borOj  or  second  brother,  a 
share  and  a  half;  and  the  rest^  a  s^hare  a  pti'cc.  Add  one  to  the  number  of 
80ii»;  to  thtiJ  doviblcdj  attain  add  on?,  and  rlivide  the  amount  of  the  heritage 
by  thif  divisor;  the  quotient  is  a  siiare  !  give  four  such  shares  to  the  eldest 
brother,  thr^«  to  the  second  broth  r-r,  and  Uvo  to  each  of  the  othert.  For 
eiamplej  let  the  aum  he  aeventj-iii^ht  suv^rnas^  to  be  divided  among  five 
brotherH;  i e Ten ty -eight  $iiveruas  beinj^  divided  into  thirteen  parts,  each 
shiire  amounts  to  six  sufernas;  and  the  portions  are  ascertained  at  twenty-ftJur 
f iit«nia#  for  tlio  eUleflt,  eighteen  for  the  second,  and  twelve  for  each  of  the 
lathers. 

Thui  MENtJ  deliver!^  four  modes  of  unequal  partition  ;  and  since  parti- 
tion  pan  not  be  made  four  waysi  in  the  same  ^ase,  it  mu&t  be  afiirmed  that 
he  inlends  a  dii<tinction  acconlini;  to  circum stances.  Such  is  the  opinion  of 
CuLrJ'CiBOATTA^  Chakoeswaka  and  others ,  VicuEapATi  Bu  attach  a  rta 
g'jres  Ik  similar  exposition  ;  but  addts — ^  In  the  case  of  partilion  by  a  father, 
'  the  deduction  of  a  twentieth  part  and  no  furth  shall  not  be  given  to  the 
'  eldest  son  to  increase  his  portion  ;  for  that  bolotigs  to  the  subject  of  parti- 
*  tiou  among  brothers.  The  portion  of  an  eldest  son  and  so  forth,  which  is 
'ordained  in  the  several  texts  wherein  partition  made  by  a  father  is 
'  |>F0 pounded,  should  alone  be  allowed  in  the  eaue  of  a  partition  made  by 
'  him.'     Those  testa  follow. 

XL. 
BaudhItana,  citing  the  scripture  :^^^  Let  equal  8hare9  be  given  to  all 
without  distinction,  or  let  the  eldest  deduct  the  most  excellent 
chattel  -y  or  let  the  first-bom  take  one  often  cows  and  the  liie^  and 
let  the  rest  share  equally. 

He  directs  the  best  chattel  to  be  given  to  the  eldest,  and  one  out  of 
ten  cowSy  or  other  decade  of  homogeneous  things. 

XLI. 
Dbvala  : — The  mean  portion,  or  fortieth  part,  is  brdained  for  sons  who 
have  equal  pretensions ;  biU  let  the  tenth  part  of  the  heritage  be 
given  to  the  eldest;  whoQonducts  himself  strictly  according  to  law* 
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The  Sage  directs,  that  the  tenth  part  of  the  heritage  shall  be  allotted 
to  the  eldest ;  and  the  mean  portion  ordained  by  MsNU,  or  one  part  in  forty, 
to  the  others. 

XLIL 
'Apastamba  : — Having  satisfied  the  eldest  with  one  chattel,  let  the 
father,  who  makes  a  partition  in  his  life-time,  assign  equal  shares  to 
his  sons,  but  exclude  one  who  is  emasculated,  insane,  or  degraded. 

'  He  ordains,  that  one  chattel  only  shall  be  given  to  the  eldest ;  but 
'  equal  shares  to  the  other  sons.  From  the  mutual  disagreement  of  these 
'  texts,  the  rule  of  decision  must  be  argued  according  to  their  different 
'  imports.  If  the  eldest  be  trauscendeutly  virtuous,  and  the  rest  be  not 
'  virtuous,  thi  partition  shall  he  made  in  the  second  mode  propounded  by 
'  Baudhatana  (XL)  ;  that  is,  one  part  in  ten  9haU  he  allotted  to  the  first- 

*  born  :  if  the  eldest  have  some  virtue,  and  the  others  none,  a  tenth  part 

*  must  be  given  to  the  first-born  in  addition  to  hie  ehareoftke  residue,  and 

*  a  fortieth  to  the  others,  as  ordained  by  Devala  (XLI)  :  if  all  be  deficient 
'  in  virtue,  one  chattel,  as  directed  by  'Apastakba  (XLII),  shall  be  given 
'  to  the  eldest  in  addition  to  hie  share  ;  and  that  chattel  siiall  be  the  best 

*  article  ;  for  this  coincides  with  the  first  mode  propounded  by  BaubhItaka.* 

The  text  of  DSevala  may  also  be  applicable  to  the  case  where  the 
eldest  son  is  transcendently  virtuous,  and  the  rest  have  some  good  qualities  ; 
for,  the  same  commentator  has  so  said  in  treating  of  another  case  where 
four  shares  are  allotted  to  the  eldest  son.  Chandbswara  appears  to  have 
entertained  the  same  notion  ;  for  he  inserts  these  texts  under  the  title  of 
Partition  made  by  a  father,  but  places  the  texts  of  Mekit  and  the  rest  under 
the  title  of  Partition  among  brothers  after  the  death  of  their  father :  how- 
ever, he  has  further  inserted  the  following  text  under  the  same  title : — 

XLIIL 

Sanc'ha  and  Lio'hita  : — To  the  eldest  son  a  bull  shall  be  given ;  to 

the  youngest,  a  house  other  than  the  father^s  habitation* 

And  this  is  enjoined  even  without  the  father's  acquiescence,  if  the 
eldest  and  youngest  sons  be  virtuous  ;  else  the  precept  would  be  nugatory. 
This  is  also  admitted  by  Helatudha.  May  not  this  text  concern  partition 
among  brothers  after  the  death  of  their  father,  since  the  phrase  "other  than 
the  father's  habitation''  suggests  the  father's  decease  ?  No  ;  for  it  occurs 
under  the  same  title  with  the  following  text,  in  which  partition  by  a  father 
is  evidently  intended : 

XLIV. 

Sanc'ha  and  Lio'hita  : — If  there  be  one  son,  let  the  fatlier  himself 

reserve  two  shares,  and  the  best  of  the  slaves  and  cattle. 

The  meaning  of  the  text  is  this  :  having  taken,  as  an  -  additional 
portion,  one  of  the  bipeds  and  quadrupeds,  a  male  or  female  slave,  and  a  cow 
or  the  like,  let  the  father  reserve  for  himself  two  shares  ;  and  in  the  former 
text,  '^  other  than  the  father's  habitation,"  signifies,  excepting  the  house 
inhabited  by  the  father.  The  word  (avasfhdna),  from  its  etymology,  bears 
the  sense  of  locality.  It  should  be  here  remarked,  that  the  additional 
portion  thus  ordained  is  intended  as  a  token  of  great^  veneration  towards 
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the  father,  like  the  portion  of  an  eldest  ton ;  and  it  most  be  allotted  to  him, 
even  though  he  be  deficient  in  virtue.  If  he  be  virtuous,  then  more  must 
be  allotted  in  proportion  to  his  good  qualities.  What  more  P  In  luiswer 
to  this  questioD,  the  portions  mentioned  in  texts  relative  to  the  share  of  an 
eldest  son  are  adduoed.  In  this  instanoe  the  equality  of  the  father  and 
eldest  brother  should  be  acknowledged.  But  that  has  not  been  mentioned 
by  YicHBSPATi'BHATTAOHAETA:  he  Considers  both  texts  of  S^lNc'ha  and 
Lio*HiTA  as  relating  to  partition  among  brothers ;  for  one  (6oa)  is'explained^ 

*  chief,  other,  alone.'  (Aksba's  Dictionary.)  ^'  One  son  ;"  the  chief  son  ; 
that  is,  the  eldest  son :  he  may  reserve  two  shares  for  himself,  as  directed  in 
the  following  text : — 

XLV. 
VbIhaspati: — The  eldest,  or  he  who  is  pre^emtneHt  by  birth,  science, 
and  vilrtaotts  qualities,  shall  receive  two  shades  of  the  heritage ;  the 
.  refit  shall  share  alike :  but  he  is  venerable^  like  their  father. 

There  is  this  diffisrence  only ;  the  first  text  (XLIII)  imports,  that  he 
shall  further  receive  some  trifle,  such  as  a  chattel  In  the  Pdrijdia  also, 
"  one  son"  is  explained  eldest  son ;  and  the  sense  of  the  second  text  (XLTY) 
is  thus  obvious.  But  the  author  of  the  Bhdthya  reads  jfoify  ieah  tydt,  if  he 
be  single,  instead  o^yady  Sea  ptttrah  iydt ;  and  expounds  that  reading, '  if  he 
be  single,  or  have  lost  his  wife,  he  may  reserve  two  shares ;  but  if  bis  wife 
be  living,  he  must  satisfy  her  with  another  share :  and  he  may  take  one  of 
the  bipeds  and  quadrupeds  in  addition  to  the  two  shares  reserved.*  Its 
consistence  with  the  text  of  Tajj^tawalcta,  **  or  divide  the  estate  among 
them  in  equal  shares"  (XXVI),  must  be  established  by  Hxlayudha,  by 
the  author  of  Bhdshya,  and  by  CHAimBsrwABA,  explaining  that  text  as 
relating  to  the  case  where  all  are  deficient  in  virtue :  the  apparent  contra- 
diction is  reconciled  by  YAchbspati  BhattIchIbta,  referring  one  text  to 
the  case  of  an  eldest  son  very  deficient  in  virtue :  on  this  subject  nothing  is 
difiectly  stated  in  the  Vivdda  Chintdmsniy  Ddyatatufa^  works  of  JiMthrAvA- 
HAHA,  and  other  books.  But  the  uncertainty  as  to  what  adjustment  should 
be  made  if  both  the  eldest  and  second  son  be  virtuous,  is  a  reproach  to  the 
gloss  of  Chahdbswaba  and  the  rest,  and  to  that  of  YIohispati  Bhatta- 
CHABTA.  Again  ;  the  text  of  DicvALA, '' the  mean  portion,  4&c."  (XLl), 
is  also  explained  bv  Yachsspati  BhattAohabta,  from  parity  of  reasoning, 
as  implying  partition  .among  brothers.  But^  were  it  so,  why  should  not  all 
texts  which  relate  to  partition  among  brotiiem  be  also  adduced  in  the  ease 
of  partition  by  a  £ather,  since  a  question  can  be  thereby  satisfied  ?  This 
should  be  discussed. 

Texts  which  propound  the  portion  of  an  eldest  brother  in  the  case  of 
partition  among  brothers,  are  here  cited  incidentally.  The  text  of  Mekv 
(XXXIY),  and  others  have  been  thui  quoted  and  explained.  As  for  this 
text  of  Msiru  (XXXIY),  Ui  sense  is, '  If  there  be  many  sons  by  one  mother, 

*  and  all  virtuous,  but  the  relative  degree  of  virtue  decline  in  the  order  of 

*  birth,  then  a  twentieth  part  of  the  collected  wealth  shall  be  deducted  for 
'  the  eldest  son,  and  the  best  of  all  the  chattels  shall  heaven  to  him ;  half 
'  of  that,  or  the  fortieth  part,  with  the  mean  chattel,  shall  be  given  to  the 
'  middlemost  ;  and  a  quarter  of  it,  or  the  eightieth  part,  with  the  worst 
'  chattel,  shall  bo  given  to  the  youngest.'  Thus  CHAin)lB8WABA.  comments 
on  the  text.  Here,  it  should  seem,  the  mean  chattel  for  the  middlemost, 
and  the  worst  chattel  for  the  youngest,  though  not  directed  by  the  text, 

Bb 
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are  asserted  from  their  parity  with  the  form  of  the  portion  allotted  to  the 
eldest.  Some  lawyers  contend,  that  this  shoald  not  be  admitted  on  the 
simple  affirmation  of  Chaitbbswaba  :  the  relative  degree  of  virtue  declining 
in  the  order  of  birth  can  only  be  well  applied  to  the  case  of  three  brothers ; 
else,  since  no  fourth  or  fifth  share  has  been  propounded,  and  since  the 
precedent  reasoning,  which  shows  the  same  additional  portion  for  all  the 
intermediate  brothers,  would  be  irrelevant,  the  teit  coufd  not  be  fitly 
applied.  In  fact,  *'  youngest"  (XXXIV)  may  signify  the  third  brother ; 
the  fourth  brother,  the  fifth,  and  the  rest,  even  though  virtuous,  have  no 
additional  portion,  since  none  has  been  ordained  by  the  Sage :  this  we  hold 
reasonable.  It  disagrees,  however,  with  the  gloss  of  Chavdjcswaba  on  a 
text  which  will  be  cited.  To  this  some  object,  that  the  supposed  case  of 
relative  degrees  of  virtue  declining  in  the  order  of  birth  is  nugatory ;  even 
among  brothers  equally  virtuous,  a  greater  portion  must  be  given  to  the 
first-bom,  for  he  is  pre-eminent :  in  the  uncertainty  what  should  be  given, 
the  double  share  mentioned  by  Msnu  should  be  allotted  to  him  as  the 
greatest  portion  in  comparison  with  the  rest ;  to  the  youngest  should  be 
allotted  the  smallest  of  all  the  portions  specified  by  Miktt.  That  cannot 
be  ;  for  Menu  himself  (XXXVIII)  denies  a  deduction  among  brothers  . 
equally  endowed  with  good  qualities;  and  the  text  is  so  expounded  by 
OuLLt^CABHATTA.  Consequently  that  should  not  be  admitted.  It  is  proper 
to  allow  some  chattel  in  right  of  primogeniture :  and  something  should  be 
given  in  right  of  pre-eminence  in  virtue,  proportionate  to  the  degree  of  it ; 
that  something  should  be  the  best  of  all  the  chattels,  for  this  coincides 
with  the  text  of  BaudhItaka  (XL).  We  cannot  therefore  determine,  why 
a  mean  chattel  for  the  middlemost,  and  the  worst  chattel  for  the  youngest, 
unnoticed  by  Gulli&cabhatta,  sre  asserted  by  Ghandieswaba.  It  should 
not  be  argued,  from  the  following  text,  because  "  successively**  signifies  in 
order,  that  the  eldest  shall  have  the  best  chattel  ;  the  middlemost  the  mean 
chattel;  the  youngest  the  worst.  That  term  relates  only  to  the  allotment 
of  dwelling-houses. 

XLVI. 

HabIta  : — When  a  herd  of  kineis  to  be  divided,  let  the  rest  of  the 
brethren  give  a  buU,  in  lieu  o/the  best  chattel,  to  the  eldest  brother, 
or  give  him  the  best  portion  ;  leaving  to  him  the  images  of  deities  and 
the  patrimonial  house,  let  them  remove  and  erect  other  habitations : 
or  if  they  remain  in  the  same  courts  the  best  apartment  shall  be  assign- 
ed to  the  eldest,  and  successively  the  next  best  to  the  others. 

The  sense  of  the  text  is  this :  let  a  bull,  »fi  lieu  ofoiiQ  chattel,  that  is, 
in  lieu  of  the  best  chattel,  be  given  to  the  eldest  ;  this  shall  be  given  over 
and  above  his  share.  The  lawgiver  subjoins  an  alternative ;  or  the  best  and 
most  excellent  portion :  the  text  must  be  so  supplied.  "  Deities  ;'*  images 
ofViSHKUand  the  rest.  ''The  house;"  that  which  was  built  by  their 
father ;  the  ancient  abode  of  the  family^  and  so  forth :  this  supposes  one 
only  house.  Shall  the  rest  remain  without  a  habitation  P  Therefore  does 
the  Sage  add,  let  them  remove,  and  erect  habitations  beyond  the  limits  of 
the  court  or  yard  :  but  if  they  cannot  remove  and  erect  other  houses,  then, 
pays  the  legislator,  the  best  quarter  shall  be  assigned  to  the  eldest! 
CHAKDfcswABA  SO  expouuds  the  text.  ''  If  they  remain  in  the  same  court,'* 
or  in  the  house  built  by  their  father,  such  an  arrangement  shall  he  made» 
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In  the  Retndeara  the  term  used  in  the  text  {daeihina)  is  explained  hest : 
that  shall  belong  to  the  eldest ;  and  successively  the  mean  apartment  to  the 
middlemost ;  and  the  worst  to  the  youngest.  Some  explain  the  term, 
literally^  the  fourth  quarter ;  for  that  is  best :  successively,  east,  north,  and 
so  forth,  Bhall  quarters  he  assigned  to  the  rest. 

The  text  of  Mini;  (XXXVI)  is  thus  expounded  in  the  Retndeara  :  '  If 
the  eldest  and  youngest  be  virtuous,  and  several  intermediate  sons  be  defi- 
cient in  virtue,  the  eldest  and  youngest  respectively  take  the  twentieth  and 
the  eightieth  parts,  and  all  the  intermediate  sons  take  a  single  fortieth.* 
Bat,  if  the  intermediate  sons  be  virtuous,  each  of  them  shall  receive  a 
fortieth  part.  Should  the  eldest  alone  be  virtuous,  he  shall  take  the  best 
article  out  of  all  the  goods  collected  (XXXVII).  If  the  eldest  surpass  the 
rest  in  ^virtue,  and  they  have  good  qualities  in  a  moderate  degree,  though 
somewhat  inferior  to  the  youngest,  then  G6TAliA  propounds  the  rule  of 
distribution. 

XLVII. 

GdTAMA  : — A  twentieth  part  of  the  heritage,  a  pair  of  kinej  a  car  with 

the  beasts  which  have  teeth  in  both  jaws,  (namely^  Iiorses^  asses^ 

and  the  rest^ )  and  the  bull  kept  for  impregnation,  shall  belong  to  the 

eldest;  cattle  blind  of  one  eye,  or  old,  and  those  of  which  the  horns 

are  broken,  and  the  tailthairless,  shall  belong  to  the  middlemost,  if 

there  be  two  or  more  head  of  such  cattle;  a  ewe,  some  grain,  a  little 

iron,  a  house,  a  cart  and  yoke,  and  one  of  every  sort  of  quadruped, 

shall  belong  to  the  youngest ;  the  residue  shall  be  equally  divided. 

"  A  twentieth  part  ;*'  the  twentieth  part  deducted  as  abovementioned  : 
a  pair  of  kine  :  '*  beasts  which  have  teeth  in  both  jaws  ;'*  as  horses,  asses 
and  the  like :  *^  a  bull  ;"  one  capable  of  impregnating  the  cows  :  this 
deduction  shall,  if  possible,  be  made  for  the  eldest.  "  Old ;"  aged  :  "  the 
horns  of  which  are  broken  ;*'  which  have  broken  horns  :  "  and  the  tail 
hairless ;"  of  which  the  tall-bone  is  destitute  of  hair :  this  deduction  shall 
be  made  for  the  middlemost,  provided  there  be  two  or  more  head  ofsudi, 
cattle.  An  ewe,  some  grain,  a  little  iron,  one  house,  a  cart,  a  pair  of  oxen, 
and  one  of  every  kind  of  quadruped,  cows  and  the  rest,  shall  be  deducted 
for  the  youngest.  The  residue  shall  be  equally  divided.  Such  is  the 
exposition  conformable  with*the  gloss  of  Chandbswaba.  But,  if  there  be 
no  cows  blind  of  one  eye  and  the  like,  what  shall  be  done  ?  The  answer  is, 
some  trifle  must  be  given  as  an  equivalent.  It  should  not  be  argued,  that, 
like  a  promised  sacrifice,  if  effects  be  wanting,  nothing  shall  be  given.  When 
the  thing  is  ascertained,  and  the  question  be  relative  to  the  act,  in  this  form, 
•'  what  shall  be  done  with  this  thing;"  then  alone,  on  failure  of  the  thing,  the 
act  is  annulled :  but,  when  the  gift  is  ascertained,  and  the  question  be,  "  to 
whom  shall  it  be  given  ?'*  which  is  answered  by  the  command,  *'  give  it  to 
such  a  one ;"  then,  on  failure  of  the  thiog,  it  is  reasonable  that  an  equivalent 
should  be  given.    Thus  do  some  lawyers  expound  the  law. 

XLvm. 

Apastamba  : — In  certain  countries  a  suverna^  a  black  cow,  and  the 
black  produce  of  the  earth,  devolve  on  the  eldest  son,  together  with 
the  utensilff  of  the  common  father. 
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"  Black  produce  of  the  earth  •/'  aa  tila,  pease  and  the  like.    "  Utensils ;" 
vessels  foir  eating  and  so  forth. 

XLIX. 
Baudhayana: — On  the  death  of  the  father,  the  portion  of  an  eldest  son 
is,  in  the  order  of  the  four  clajsses,  a  bull,  a  horse,  a  goat,  and  a 

sheep. 
"  In  order ;"  that  is,  a  bull  shall  be  ths  portion  of  a  Brdhmana  ;  a  horse, 
of  a  C^uUriya;  a  goat,  of  a  Vaifya;  a  sheep,  of  a  56dft».  According  to 
^Bi  Obishka  TebcAlancaba,  S^a  here  signifies  the  son  of  a  man  of  the 
servile  class  by  a  woman  of  the  same  tjribe ;  there  is  no  inconsistency.  Bnt, 
according  to  BAGHirKAKBAirA  and  others,  the  term  here  si^ifies  one.bom  of 
a  woman  of  the  servile  class  by  any  father,  whether  of  the  sacerdotal  or 
other  tribe. 


Yasisht'ha  : — Partition  of  heritage  among  brothers  shall  be  thus  made : 

the  eldest  shall  take  a  double  share,  and  the  tithe  of  oows  and  horses ; 

the  youngest  shall  have  the  goats,  and  sheep,  and  one  house  ;  the 

sword  and  other  black  iron,  and  the  furniture  of  the  bouse,  shall  belong 

to  the  middlemost.  • 

Since  the  particle  connects  the  tithe  of  cows  and  horses  with  what  had 
preceded,  this  also  shall  accrue  to  the  eldest.  How  many  goats  and  sheep 
shall  belong  to  the  youngest?  As  many  as  possible.  The  middlemost 
shall  have  the  sword,  which  is  made  of  iron,  the  pestle  and  mortar,  and  the 
rest  of  the  furniture. 

From  the  mutual  contradiction  of  these  texts,  the  partition  is  regulated 
by  authors  determining  the  degrees  of  virtue.    That  shall  be  now  recapitu- 
lated.— Ist,   Yaohsspati   Bhattachabya    considers  the  text  of  Msvu 
(XXXIV)  as  applicable  to  the  case  where  many  sons  inherit  the  estate,  and 
the  degrees  of  vurtue  they  possess  decline  in  the  order  of  birth.     Chakdeswaji  a 
concurs  in  that  exposition,  and  remarks,  that  *'the  youngest*'  signifies  one 
boru  after  all  the  rest,  and  that  all  the  intermediate  sons  shall  have  a  fortieth 
part.    We  understand  by  the  word  "youngest,**  in  this  place,  the  third  son : 
the  deductions  for  the  fourth  son  and  the  rest  shall  be  successively  half  of  that 
which  preceded.     Some  also  admit  this  deduction  in  the  case  of  partition  by 
a  father :  but  that  is  not  approved  Sy  YIohjbspati  Bhattaohabya,  nor  by 
Chavdbswaba.  ;  and  nothing  is  expressly  said  on  this  point  in  the  works  of 
JiMUTAYAHATTA  and  the  rest. — 2ndly,  According  to  the  gloss  of  ChandIswaba 
on  the  text  of  Mbkti  (XXXVI),  if  both  the  eldest  and  youngest  be  virtuous, 
and  the  intermediate  brothers  be  deficient  in  virtue,  the  eldest  and  youngest 
respectively  share,  as  deductions,  the  tweiitieth  part  and  the  quarter  of  it, 
and  all  the  intermediate  brothers  share  a  single  deduction  of  a  fortieth  part : 
but,  if  the  intermediate  sons  be  virtuous,  each  of  them  shaU  deduct  a  fortieth 
part.     Yaohbspati  BhattAchabya  holds,  that,  if  all  be  equally  virtuous 
and  learned,  the  eldest  arid  youngest  respectively  share  the  twentieth  part 
and  the  quarter  of  that  deduction,  and  eadi  of  the  intermediate  brothers  has 
a  fortieth  part.    We  affirm,  that,  the  intermediate  brothers  being  less  virtuous 
than  the  eldest,*  and  either  less  or  more  virtuous  than  the  youngest,  the  rule 
must  be  settled  iu  one  or  the  other  oftke  two  modes  proposed  by  CnAiTDiswABA* 
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— 3dlj,  When  thd  eldest  is  transcendently  virtuous,  and  the  rest  deficient  in 
virtue,  the  rule  is  assumed  in  the   Retndcara  from   the  text  of  Mxhtt 
(XXXVII).    VlcHESPATi  BhattIchabta  concurs^therein  ;  but  expounds 
the  text, '  of  all  the  goods  collected  let  the  first-born  take  the  beat  article  in 
each  sort.* — 4rthly,  Cull^cabhatta  appears  to  consider  the  text  of  Mmir 
(XXXVIIl),  as  regulating  the  case  where  all  are  equally  virtuous.     The  text 
of  Harita  (XLYI)  intends  the  same  case.     But  Jim^ayahaka  says, '  there 
shall  be  no  deduction  of  the  best  in  ten  cows  or  the  like. — 5thly,  When  the 
eldest,  and  he  who  was  bom  next  after  him,  possess  the  good  qualities  des- 
cribed, and   the   others  are   deficient   in   virtue,  the   rule  is  deduced  bj; 
Yaohsspati  Bhattachabta  from  the  text  of  Menu  (XXXIX  2).    But 
some  hold  this  rule  applicable  when  the  eldest  is  transcendently  virtuous, 
and  any  one  younger  son  is  less  virtuous  in  the  subduple  proportion.— 6thly, 
Accordingly  to  some  lawyers,  these  texts  of  Menu  are  also  applicable  to 
partition  by  a  father.     From  the  text  of  G6tama  (XLYII),  GHAimisWABA 
deduces  the  rule,  when  the  eldest  surpasses  the  rest  in  virtue,  but  they 
possess  good  qo&lities  in  a  moderate  degree*     Some  consider  this  rule  as 
applicable  when  the  eldest  possesses  the  science  and  practice  suitable  to  his  * 
own  class. — ^7thly,  The  rule  of  'Apastamba  (XLYIII)  should  be  adduced 
when  the  eldest  possesses  virtue  in  an  inconsiderable  degree, — 8thly,  In  the 
Retndcara,  the  text  of  Baudhatana  (XLIX)  is  applied  to  partition  in  the 
same  circumstances.     But  some  consider  it  as  intending  the  same  case  with 
the  text  of  Meku  (XXXYIII).— 9thly,  From  the  text  of  YasIsht'ha  (L), 
Yachbspati  Bhattachabta  deduces  the  rule  when  the  eldest  has  a  double 
degree  of  virtue,  and  the  rest  one  degree  each.     Ghandbswaba  astumes  it^ 
when  the  eldest  is  transcendently  virtuous,  and  the  rest  iimply  virtuous ;  but 
he  has  inserted  this  text,  after  premising  partition  among  brothers  by  two  or 
more  mothers.     Modern  lawyers  deduce  from  this  text  a  rule  for  the  case 
when  the  eldest  son  is  endowed  with  an  assemblage  of  good  qualities,  science, 
conduct,  care  of  his  brethren  and  so  forth. — lOthly,  From  the  text  Of  De- 
TALA  (XLI)  HelIyudha  and  the  JPdrijatd  deduce  the  rule  when  the  eldest 
is  versed  in  scripture,  and  the  rest  are  deficient  in  virtue  :  they  explain  "  the 
mean  portion,"  the  deduction  of  a  twentieth.     Others,  says  Ghandbswaba, 
adduce  i%is  text,  when  the  eldest  is  skilled  in  sacrifice  toiih  fire,  and  in  the 
study  o^the  Vidas;  but  the  rest  are  simply  virtuous:  the  mean  portion 
signifies  the  deduction  of  a  twentieth.     Yachbspati   BhattIchabya  con* 
curs  therein  ;  but  explains  "  mean  portion,''  the  deduction  of  a  fortieth. — 
llthly,  Ghandeswaba,  from  the  texts  of  Ybihaspati  (XLY)  and  G6tama 
(LI),  deduces  the  rule  when  the  eldest  is  transcendently  virtuous,  and  the 
rest  are  deficient  in  virtue.     But  Yachbspati  Bhattachabya  expounds  it, 
'  if  the  rest  have  good  qualities  in  a  small  degree :'  he  thinks,  that  the  eldest 
could  not  be  said  to  surpass  the  rest  in  science,  unless  they  possess  learning 
in  a  small  degree.     It  must  be  also  afiurmed,  say  some  lawyers,  that  he  sup- 
ports hie  brethren  like  a  father ;  for  he  takes  a  superior  share  like  a  parent, 
and  the  text  describes  him  as  equally  venerable  with  their  father.     It  should 
be  hero  considered,  that  one  excellent  chattel  must  be  given  to  the  father's 
first  son ;  shodld  he  be  versed  in  the  science  suitable  to  his  class,  a  deduction 
should  be  allowed  in  proportion  to  his  knowledge :  if  he  support  them,  like 
a  father,  from  their  early  infancy,  he  may  take  an  unequal  share ;  and  if  his 
conduct  be  strictly  proper,  another  (battel  should  be   assigned  to  him* 
Thu  may  be  argued  from  common  sense,  or  from  the  reason  of  the  law. 
Since  it  is  not  otherwise  expressed,  all  besides  the  eldest  and  youngest  are 
middlemost,  that  is,  intermediate,    Yachespati  Bhattachabya  considers 
the  equality  of  allotment  mentioned  in  the  text  of  Ybihaspati  (XXX)  as 
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applicable  to  the  case  where  the  eldest  is  deficient  in  virtue,  but  the  rest  are 
equal  to  each  other  in  good  qualities.  The  same  must  be  also  understood  in 
respect  of  property  acquired  by  the  common  exertion  of  several  brothers,  even 
though  deficient  in  good  qualities.  The  text  of  MsFV  (LII)  forbids  the 
deduction  of  a  twentieth  part  in  favor  of  an  eldest  brother,  who  defrauds  his 
juniors ;  for  CcJLLdCA3HATTA  expounds  **  deprived  of  his  own  share,"  deprived 
of  the  share  to  which  he  would  have  been  entitled  on  account  of  primogeni* 
ture. 

LL 

(JoTAMA  : — Or  the  first-born  shall  have  two  shares,  and  each  of  the 
rest  one. 

LII. 
Menu  : — Any  eldest  brother,  who  from  avarice  shall  defiraud  his 
younger  brother,  shall  forfeit  the  lionoura  of  his  primogeniture,  be 
deprived  of  his  own  share,  and  pay  a  fine  to  the  king. 

On  this  subject  modern  lawyers  say,  if  the  brethren  be  void  of  offence, 
the  portions  of  younger  brothers  decrease  with  the  order  of  birth  in  a  sub- 
duple  proportion  to  the  deduction  of  a  twentieth  part.  That  the  deduction 
of  a  twentieth  part  shall  belong  to  the  first-born  of  all  the  sons,  is  natural : 
if  he  be  endowed  with  science  and  virtue,  twice  as  much,  or  a  tenth  part, 
shall  be  allotted  to  him.  In  like  manner,  if  the  intermediate  sons  be  also 
endowed  with  science  and  virtue,  they  shall  have  the  double  of  their  own 
tegular  portions.  But  if  the  eldest  support  and  educate  his  brothers,  like  a 
father,  one  additional  share  shall  be  assigned  to  him  as  to  a  parent :  in  like 
manner,  if  the  middlemost  or  youngest  do  so,  half  a  share,  or  a  quarter,  or 
the  like,  shall  be  allotted  to  them :  **  next  born,*'  in  the  text  of  Meku 
(XXXIX  2),  is  merely  an  instance.  The  allotment  of  a  pair  of  oxen  and  so 
forth  (XLV 1 1)  iff  regulated  by  the  various  degrees  of  virtue  and  good  conduct. 
If  younger  brothers  surpass  their  elders  in  virtue,  there  is  no  deduction  of  the 
he«t  in  ten  (XXXVIII)  ;  but  some  trifle  should  be  given  to  the  first-born. 
Should  .he  offend,  by  defrauding  his  younger  brother,  an  equal  share  only 
shall  be  allotted  to  him ;  even  though  he  have  both  good  and  bad  qualities^ 
nothing  shall  be  given  a$  a  mark  of  veneration :  like  the  fine  to  the  king,  this 
also  is  another  penalty  imposed  on  him. 

If  the  deduction  of  a  twentieth  part  and  so  forth  in  favour  of  the  first- 
born and  the  rest  do  not  occur  in  these  days,  the  uncensured  practice  of 
good  men,  or  the  contumacy  of  younger  brothers,  is  the  ground  on  which  U 
Iff  dieueedj  not  the  want  of  elder  brothers  entitled  to  that  deduction ;  for 
even  now  are  found  elder  brothers  versed  in  science,  skilled  in  arms,  and 
so  forth. 

Is  the  deduction  of  a  twentieth  part  ordained  for  partition  among 
brothers  in  general,  whether  by  the  tame  or  by  different  mothers,  or  among 
uterine  brothers  only  P  To  this  Vaohbspati  BhattachIbta  replies,  'the 
'  double  share  mentioned  by  VbIhaspati  (XLV)  concerns  utenne  brothers 
'  only;  for,  having  delivered  in  this  text  a  precept  couched  in  general  terms, 
'the  Sage  specifies  a  distinction  in  the  following  text,  which  ordains  the 
'  delivery  of  the  deducted  allotment;  and  relates  to  that  alone.' 
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Lin. 

YbIhaspati  and  Menu  :*— All  the  sons  of  twice-born  men,  produced 
by  wives  of  the  same  class,  must  divide  the  heritage  equally, 
after  the  younger  brothers  have  given  the  firsi-bom  his  deducted 
allotment. 

*  The  text  of  BaudhItana,  "  let  the  first-born  take  one  of  ten  cows, 
*  Ac."  (XL),  those  of  Mnv  (XXXVIl  and  XXXIV),  and  the  text,  which 
ordains  equal  shares,  may  also  concem  kal/  brothers  by  different  mothers/ 
His  meaning  is  this  :  from  the  terms  of  the  text  of  YrIhaspati  (LIII),  and 
the  role  of  ViSHiniT  (LIY),  it  appears  that  a  deduction  should  only  be  given 
to  the  first-born,  not  to  the  middlemost  also.  That  deduction  is  of  three 
kinds :  the  best,  as  propounded  by  Menu  (XXXYII)  ;  the  mean  portion,  as 
ordained  by  Baudhataba  (XL)  ;  the  worst,  as  specified  by  Msvu  (XXXIV). 
By  affirming  three  modes  of  deducting  the  porkon  of  the  firet-hom^  three 
questions  are  satisfied ;  and  texts  which  propound  other  forms  of  deduction, 
are  not  admitted  in  this  eaee :  no  deducted  allotment  is  given  to  the  rest ; 
their  good  qualities  need  not  be  examined. 

LIV. 

Vishnu  : — Let  sons  produced  by  wives  of  equal  class  receive  equal 

shares,  but  give  the  best  chattel  with  a  deducted  allotment  to  the 

first-bom. 

But  modem  lawyers  hold,  that  the  several  texts  should  be  adduced,  if 
a  brother  be  endowed  with  such  and  such  good  qualities.  Jim^tavahaita 
also  considers  the  text  of  YbIhaspaii  (XLY)  as  applicable  to  uterine 
brothers  only«  But  Chahdkswaea,  after  premising  *•  partition  among 
brothers  by  several  mothers,'  inserts  the  text  of  Msku  (XXXIX  2),  and 
the  rule  of  Q6taha  (LI),  and  attributes  to  them  a  similar  import  with  the 
text  which  propounds  the  deduction  of  a  twentieth  part.  Mxnv,  having 
piropounded  four  or  five  oases  of  deducted  allotments,  and  not  expressly 
noticing  the  general  subject  of  partition  among  sons  born  of  different 
mothers,  proceeds  to  the  succession  of  an  elder  son  bom  of  a  wife  last 
married.  For  this  reason  .Chabdbswaba  has  supposed  no  difference  in 
respect  of  the  double  share  and  the  like,  between  sons  born  of  different 
mothers,  or  born  of  the  same  mother.  YiOHXSPATi  Misba  concurs  m  that 
opinion.  The  text  cited  (LIII)  is  a  mere  repetition:  after  declaring 
unequal  partition  among  sons  produced  by  wives  of  different  classes,  to 
obviate  the  same  etgitpoeiHan  in  the  case  of  wives  equal  in  class ;  it  does  not 
distinguish  between  the  share  increased  by  a  twentieth,  and  the  equal  share ; 
for  both  depend  solely  on  the  qualities  of  the  brothers.  Consequently, 
under  the  term  **  deducted  allotment*'  an  equal  share  is  comprehended,  as 
well  as  the  share  augmented  by  a  twentieth  part  of  tbe  heritage ;  it  is  not 
proper  to  deduce  any  consequence  solely  from  the  literal  sense  of  the  term 
*^  deducted  allotment :"  else,  the  deduction  of  a  twentieth  part  might  be 
assigned  to  an  eldest 'brother  of  the  half-blood,  who  may  be  deserving  of 
that  allotment ;  but  the  portion  of  an  elder  brother  could  not  be  given  to 
one  who  should  merit  a  double  share :  were  it  so,  the  disparity  would  be 
great  and  unjust.    8uch  is  their  meaning. 

*  Mdiu,  Chap.  IX,  ▼.  156;  bat  here  cited  as  a  text  of  VbIhaspati. 
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LV, 
Menu: — ^A  younger  son  being  bom  of  a  first^married  wife,  after  an 

elder  son  had  been  born  of  a  wife  last  married,  it  may  be  a  doubt 

in  that  case  how  the  division  shall  be  made: 
2.     Let  the  son  bom  of*  the  elder  wife  take  one  most  excellent  bull 

deducted  from  the  inheritance ;  the  next  excellent  bulls  are  for  those 

who  tvere  bamfiraty  but  are  inferior  on  account  of  their  mothers,  who 

were  married  last. 

This  doubt  arises  in  the  case  of  two  or  more  sons  produced  by  wives 
equal  in  class  ;  for,  partition  of  heritage  among  sons  of  various  classes  will 
be  subsequently  propounded.  The  Retndcara. 

Let  the  first-bom  (fdrvt^a),  that  is,  the  son  bom  of  the  elder  wife, ' 
though  in  fact  last-born,  take  one  most  excellent  bull.         CiTLLdCABHATTA. 

The  author  of  the  Traeaka  concurs  in  that  exposition.  This  deduction 
is  allotted  to  the  younger  son  bom  of  a  first-married  wife,  because  his 
mother  is  the  wife  married  from  a  sense  of  duty  ;  for  she  is  described  in  the 
text  of  Dacsha  (Book  IV,  v.  LI).  But,  if  the  first  wife  be  barren  ;  from 
the  second  wife,  a  younger  son  be  born  ;  and  from  the  third,  an  elder  son  \ 
it  should  seem  that  the  oull  shall  be  given  to  the  son  of  the  second  wife  : 
for,  "  the  elder  wife"  is  here  a  general  expression  ;  and  the  allotment  is  only 
grounded  on  the  text,  since  reasoning  is  not  adduced.  However,  this 
argument  does  exist ;  that,  as  respect  is  dae  to  brothers  bom  before  them, 
from  those  who  are  born  last,  so  is  respect  due  from  wives  last  married  to 
those  married  before  them.  *'  Elder  wife*'  signifies  earlier  married  : 
''  younger  wife"  signifies  later  married.  The  senior  and  junior  rank  of 
wives  is  not  regulated  by  their  age  ;  for  the 'term  is  explained  in  the 
Metndeara  and  other  works, '  first  married  or  earlier  espoused.'  **  The  next 
excellent  bulls:"  others  less  excellent  than  that  which  is  deducted  for  the 
mm  of  the  elder  wife,  belong  one  each  to  those  who  are  inferior ;  that  is,  who 
are  inferior  to  the  son  of  the  elder  wife,  because  they  are  sons  of  a  younger. 
The  seniority  of  the  mother  prevails  over  that  of  the  son.  The  text 
supposes  many  inferior  sons  bom  of  younger  wives.  '^  On  account  of  their 
mothers  ;"  in  the  order  of  their  mother's  rank.  Consequently  the  son  of  the 
eldest  wife  shall  take  the  most  excellent  bull  ;  the  son  of  the  intermediate 
wife,  a%ull  somewhat  inferior  to  the  first ;  the  son  of  the  third  vrife,  one 
inferior  to  this  also  ^  and  so  forth.  Thus  should  seniority  be  acknowledged 
according  to  the  rank  of  the  mother.  But  if  the  son  of  the  elder  wife  be 
also  elder  than  his  brothers,  the  same  lawgiver  propounds  a  distinct  rule : 

LVL 

Mbnu  : — ^A  son,  indeed,  who  was  first  bom,  and  brought  forth  by  ihe 

wife  first  married,  may  take,  if  learned  and  virtuous^  one  bull  and 

fifteen  cows  ;  and  the  other  sons  may  tiien  take,  each  in  right  of  his 

several  mother:  such  is  the  fixed  rule.  * 

Kino  amounting  with  the  bull  to  the  number  of  sixteen  ;  that  is,  fifteen 
cows  and  one  bull.  "  And  the  other  sons  may  then  take,  each  in  right  of 
his  several  mother ;"  neglecting  the  senior  or  junior  rank  of  other  brothers 
in  right  of  age,  let  them  take  deducted  allotments,  according  to  their 
precedence  as  sons  of  the  seeond,  third,  and  fourth  wives,  and  so  forth. 
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• 
Bat  this  18  mentioned  bj  Hxku  as  the  opinion  of  others.  His  own  opinion 
is,  that  the  seniority  of  a  son  follows  the  order  of  birth  ;  for  the  first-bom 
benefits  his  father  by.  delivering  him  from  the  hell  named /^u^,  and  by  other 
services ;  the  middlemost  is  also  qualified  to  perform  obsequies  for  his  father^ 
in  preference  to  the  third  or  younger  son  ;  and  the  law  declares  veneratiou 
due  to  them.  However,  should  a  priest  espouse  wives  of  various  classes,  and 
a  son  be  first  produced  by  the  Othahiffd  wife,  and  last  by  the  Brdhmani,  the 
son  of  the  BrdhnuuA  is  nevertheless  considered  as  the  eldest.  Intimatbg 
this,  the  legislator  thus  proceeds  t 

Lvn. 

Menu:-^A8  between  sons  bom  of  wives  equal  in  their  class,  and  with-* 

out  any  other  distinction,  there  can  be  no  seniority  in  right  of  the 

mother,  the  seniority  ordained  by  law  is  according  to  the  birth. 

Since  there  is  no  distinction  between  sons  born  of  wives  equal  in  their 
elass,  (for  thera  is  in  that  case  no  difierence  arising  from  class-;)  there  can 
be  no  seniority,  as  abovementioned^  in  right  of  the  mother.  But,  if  the 
wives  be  of  various  classes,  since  the  sons  are  of  the  same  tribe  with  theii^ 
mother,  it  would  be  an  unfit  proceeding  to  regulate  seniority  by  birth^ 
whereby  the  Ckhairiyd  and  the  rest  might  precede  the  Brdktnana.  In  that 
case,  therefore,  seniority  in  right  of  the  mother  must  be  admitted ;  but  in 
this,  sinee  the  wives  belong  to  the  same  class,  the  seniority  of  sons,  who 
are  eonBequendy  equal  in  class,  must  follow  the  order  of  birth.  Such  is  the 
opinion  delivered  by  the  autho]^  of  the  ^raedSa. 

But  CuLL^OABHATTA  thinks  '  both  opinions  are  approved  by  Henv* 

*  Consequently,  should  the  seniority  of  the  mother,  and  supei^iority  of  class^ 
'  be  opposed  to  each  other,  an  alternative  must  be  allowed.  As  one  precept 
'  of  the  Vida  directs,  '*  take  sixteen  jars  of  rice  and  milk,  in  the  sacrifice 
'  performed  through  ike  ni§hi,  and  called  atirdtra  ;''  and  another  precept  of 

*  the  Veda  directs,  "  do  not  take  sixteen  jars  of  rice  and  milk  in  the  sacra* 

*  fice  called  atirdira  ;  and  two  precepts  being  thus  contradictory,  an  altera 

*  native  is  allowed ;  so  in  this  case  also,  a  practical  alternative  must  be 

*  accepted  in  this  world*  For  example ;  if  the  son  of  the  elder  wife  be  virtuous^ 
'  and  the  son  of  the  younge)^,  though  first-born,  be  deficient  in  virtue,  then 

*  the  son  of  the  elder  wife  shall  take  the  most  excellent  bull :  but,  if  the 

*  eldest  son,  bom  of  the  younger  wife,  be  virtuous,  he*  shall  take  it.  The 
^  alternative  must  be  therefore  regulated  by  the  good  qualities  of  the  sons. 

*  The  allotment  of  an  elder  son's  portion,  determined  by  the  good  qualities 
'  of  the  son,  is  noticed  by  Yi^(habpati  (XLV).     Should  the  eldest  by  birth 

*  surpass  the  rest  in  science  and  tbd  like,  he  shall  have  the  best  deduction ;  a 
'  single  bull  ie  ordained  for  one  deficient  in  virtue ;  a  bull  and  fifteen  cowa 
'  for  one  moderately  virtuous :  but  this  deduction  depends  on  the  seniority  of 

*  the  mother.'  According  to  this  interpretation,  it  !||, evident  that  even  an 
elder  brother  of  the  half-blood  shall  have  a  double  share,  if  he  surpass  the  rest 
in  virtue :  MbnU  almost  expressly  declares,  that  other  brothers,  though  bom 
of  different  mothers,  shall  £ave  a  deducted  allotment.  Both  commentators 
think  these  texts  of  Mbnt  imply  the  admission  of  seniority  in  right  of 
mothers,  because  he  declares  that  the  deductions  for  others  besides  the  first* 
bora  shall  be  regulated  by  the  rank  of  the  mothers.  That  is  liable  to 
objection. 

HxlItudha  expounds  '  first-bora  (purvaja),  bom  at  an  earlier  time, 
'senior  in  age,  and  so  forth.    The  neit  excellent  bulls,  that  is,  others  less 
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'  excellent  than  the  best,  shall  be  duly  dUtribuied,  one  to  each,  among  those 
'  who  are  inferior,  (that  is,  younger  in  age  than  the  first-bom,)  on  acoount 
*  of  their  mothers,  or  in  the  order  of  precedence  appertaining  to  their  mothers.' 
He  thinks  the  right  of  the  first-bom  to  the  portion  of  an  elder  brother  oan 
be  established  by  reasoning,  because  he  is  more  venerable  than  the  son  of 
the  elder  wife  married  to  complete  the  father's  rites  of  initiation,  since  he 
benefits  his  father  by  delivering  him  from  the  hell  called  put,  and  by  other  ser- 
vices, and  since  he  is  qualified  to  perform  his  obsequies,  competent  to  support 
the  rest  of  the  brethren,  entitled  to  respect,  and  strict  in  his  conduct.  As 
in  the  case  of  two  inconsistent  t^xts  of  law,  that  prevails  which  can  be  jus- 
tified by  the  best  arguments  ;*  so,  from  parity  of  reasoning,  in  the  case  of 
contested  inferences  from  the  same  law,  the  prevalence  of  one  should  be 
established  by  argument.  In  mentioning  the  deducted  allotment  successive- 
ly taken  by  sons  in  right  of  their  several  mothers,  it  is  supposed  that  they 
are  sons  of  mothers  unequal  in  class,  as  is  evident  from  the  subsequent  text 
(LVII).  The  verse  )grhich  will  be  hereafter  cited,  (LX  2),  must  be  consi- 
dered as  relating  to  the  virtuous  son  of  a  Brdhmeni  wife  :  and  the  preceding 
text  (LY  2)  must  also  relate  to  the  son  by  a  woman  of  the  sacerdotal  tribe. 
The  opinion  delivered  by  the  author  of  the  Pracdia  seems  preferable. 
The  alternative  supposed  by  Cullucabhatta  is  liable  to  eight  objections. 
To  the  opinion  of  Hslaxudua  a  single  objection  may  be  made ;  since  the 
rule  of  partition  among  sons  produced  by  wives  unequal  in  class  will  be  de- 
livered bif  the  legUlalor  in  another  place,  it  is  wrong  to  suppose  it  implied 
in  this.  Let  it  not  be  said  that  he  supposes  the  deducted  allotment  should 
be  given  to  sons  in  right  of  their  mothers,  not  in  the  order  of  their  class, 
but  iu  that  in  which  the  several  mothers  were  espoused,  since  he  has 
not  expressly  declared  his  meaning.  Were  it  so,  the  claim  in  right  of 
mothers  being  admitted  on  the  grounds  of  the  text,  without  argument,  from 
^  reasoning,  it  would  be  proper  to  expound  '*  first-bom  '*  {fUrvqja)  son  of  the 
elder  wife.  Or  the  following  must  be  the  9en$6  of  ike  text  at  expounded  by 
HklItudha  ;  the  first-born ;  or  he  who  deliver  his  fatlfer  from  tlie  hell 
called  put,  shall  take  one  excellent  buU  ;  the  next  excellent  bulls  shall  be 
distributed  among  the  younger  brothers  '*  on  account  of  their  mothers  ;" 
that  is,  according  to  the  number  of  mothers,  not  according  to  the  number 
of  individual  sous  ;  for  it  may  coincide  with  the  texts  of  YbIhaspati  and 
G6tama  (LXil)  and  (LIX).  This  supposes  an  equal  number  of  sons  by 
each  mother:  or  the  deduction  may  be  computed  from  the  nurnber  if 
mothers,  even  though  the  number  of  sons  be  unequal,  merely  because  it  is 
80  directed  in  a  text  of  Mknv. 

LVIII.     • 

(Jotama:— -One  buU  shall  be  the  additional  portion  of  an  eldest  son 
bom  of  a  xmfe  la^narried  but  of  equal  class ;  or,  if  produced  by  the 
first-mUrried  wife,  he  shall  have  a  bull  and  fifteen  cows;  or  the 
same  deduction  which  is  granted  to  an  elder  son  bom  of  a  vsife  last 
marriedy  shall  be  received  by  a  younger  son  bom  of  an  elder  wife. 


*  YXjMTAWALCTA ;— If  two  texts  differ,  reason,  or  that  which  reatonbestiupportt,  mnrt  in. 
practice  prevail. 

Expecting  to  find  the  text  at  large  cited  in  this  work,  I  have  omitted  to  place  and  num- 
ber this  qaotation.  T. 
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On  the  expoBition  of  Cull^cabhatta,  the  meaning  of  the  text  is' 
obvious.  It  is  thus  expounded  in  Uie  Reindeara ;  '  one  bull  shall  be  the 
'  deducted  allotment  of  a  son  produced  by  a  wife  equal  in  class  but  n6t  first 
'  married  :  it  coincides  with  the  text  of  MsKU  (LVIII).  **  Produced  by  the 
'  eldest  wife,  &cJ*  that  is,  an  eldest  son  born  of  a  first-married  wife  shall  have 

*  a  hull  and  fifteen  cows:  this  coincides  with  the  another  text  of  Menu 

*  (LVl).  *  If  a  younger  son  born  of  a  first-married  wife  be  virtuous,  the 
'  Sage  adds,  *'  the  same  deduction  shall  be  received  by  him  ;'*  that  is,  a 

*  deduction  shall  be  received  by  a  younger  son  born  of  a  first-married  wife, 
'  in  the  same  mode  in  which  a  deduction  is  received  by  the  eldest  son  born 
'  of  a  wife  last  married.'  The  text  of  Sano'ha  and  Lio'hita,  already  cited 
(XLIII),  18  also  adduced  in  the  case  of  partition  among  sons  by  several 
mothers.  '*  Eldest  son"  intends  him  who  delivers  bis  father  from  the  hell 
named  put,  as  has  been  alreaiiy  remarked :  and  this  allotment  supposes  both 
the  eldest  and  the  youngest  to  be  endowed  with  gooil  qualities. 

LIX. 
(Jotama: — A  special  partition  may  be  made  among  sonSy '  by  allotting- 
one  share  to  each  of  their  several  mothers,  as  shares  are  usually.  aUot^ 
ted  to  kinsmen. 

''  As  kinsmen ;"  as  brethren.  When  there  are  four  or  five  brothers,  as 
one  share  is  given  to  each  brother— so,  when  there  are  many  mothers,  who 
bave  an  equal  number  of  sons,  one  share  shall  be  allotted  to  each  mother, 
because  it  is  troublesome  to  divide  the  estate  among  the  brothers.  After- 
wards, a  special  partition  among  uterine  brothers  shall  be  made  by  those 
sons,  with  the  deducted  allotment  of  a  twentieth  part  and  so  forth,  if  all 
were  equal  in  class.  The  Betndeara. 

From  the  term  *  deducted  allotment  of  a  twentieth  part,'  which  occurs 
in  the  gloss,  it  should  seem  that  the  deduction  of  a  twentieth  part  and  the 
like  must  be  allowed  even  in  the  case  of  partition  among  brothers  of  the 
half-blood ;  the  allotment  of  a  bull  only  must  have  been  propounded  by 
Mbhit  and  the  rest,  supposing  the  eldest  to  be  deficient  in  good  qualities. 
That,  however,  is  questionable.  This  distribution,  by  the  number  of  mothers, 
can  only  be  adopted  in  the  case  of  women  belonging  to  the  same  class  ;  for 
equal  partition  can  only  take  place  among  their  sons,  and  a  differcint  partition 
is  ordained  in  the  case  of  mothers  unequal  in  class. 

LX.* 

Menu: — If  there  be  four  wives  of  a  BrdJimana  in  the  direct  order  of 
the  classes,  and  sons  be  produced  by  them  all,  this  is  the  rule  of 
partition  among  them: 

2.  The  chief  servant  in  husbandry,  the  bull  kept  for  impregnating 
cows,  the  riding  horse  or  carriage,  the  o'ing  and  other  ornaments, 
and  the  principal  messuage,  tAull  be  deducted  from  the  inheritance 
and  given  to  the  Br&hmana  son,  together  with  a  larger  share  by 
way  of  pre-eminence. 

■;  '   ■  ■  

«  Cited  sgAin  St  v.CZXXIZ. 
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3.  Let  the  Brahmana  take  three  shares  of  the  residue ;  the  son  of  the 
the  Caliatriyd  wife,  two  shares;  the  son  of  the  Fawya  wife,  a  share 
and  a  half;  and  the  son  of  the  ^Stidra  wife  may  take  one  share. 

"  In  the  direct  or«ier  of  the  classes :"  so  the  term  is  explained  by 
CuLLircABHATTA.  He  holds  marriages  in  the  direct  order  of  the  classes  to 
be  legal. 

LXI. 
Yajntawalca  :^-Tliree  wives  in  the  direct  order  of  the  classes,  two, 
and  one,  may  he  married  by  the  Br&hmana,  CshatriyA,  and  Vaisya, 
respectively. 

''In  the  direct  order  of  the  classes,"  from  which  the  girls  sprung. 
/*  Respectively,"  three  may  be  married  by  the  Brahmana^  two  by  the 
Cshatriyd,  and  one  by  the  VaiSyd.  As  TIjntawalcta  does  nut  approve  the 
marriage  of  twice-born  men  with  girls  of  the  servile  class  the  number  of 
**  three/'  &c.  is  correct.  The  possible  equal  rank  of  the  Cehatriyd  wife  and 
the  rest,  in  the  case  of  marriage  contracted  in  the  inverse  order  of  classes, 
because,  though  inferior  in  the  order  of  classes  to  the  Brdhmetiif  they 
precede  her  in  the  order  of  espousals,  is  improper :  as  the  son  of  a  Cskatriyd 
wife,  born  before  the  son  of  the  Brdhmemf  has  not  the  honours  of  primoge- 
niture  so  the  Cnhatriyd,  even  though  first  married,  cannot  take  precedence 
of  the  Brdhmenl  wife ;  for  Mbittt,  using  the  word  *  solely'  (Book  IV,  v. 
XL VI),  makes  it  evident  that  precedence  shall  not  be  settled  according  to 
the  order  of  their  marriages,  or  the  sequence  of  their  ages. 

"  The  chief  servant  in  husbandry,  and  the  bull,"  (namely,  that  which 
is  kept  for  impregnating  cows,)  the  horse  or  other  cattle  appertaining  to  the 
carriage,  the  ring  and  other  ornaments,  the  habitation  or  principal  messuage, 
and  one  share,  shall  be  given,  as  a  deducted  allotment,  by  way  of  pre- 
eminence, to  the  Brahmana,  or  son  of  the  Brdhmeni  wife  :  in  the  partition 
of  the  heritage,  he  shall  have  three  shares,  as  will  be  shown.  Why  is  one 
share  mentioned  as  part  of  the  deducted  allotment,  and  three  shares  again 
assigned  P  Why  not  say  at  once,  that  he  shall  have  four  shares  P  The 
answer  is,  as  in  the  case  of  sons  belonging  to  the  same  class  equal  dominion 
is  attributed  to  all  (IV),  but  a  deduction  of  a  twentieth  part  and  so  forth  is 
allotted  to  the  eldest  and  the  rest,  as  a  mark  of  veneration  for  their  good 
qualities,  for  their  birth  and  the  like,  so,  in  this  case,  it  appears  from  the 
distribution  ordained  (LX  3),  that  such  and  such  afe  the  inherited  rights 
of  the  Brahmana  and  the  rest,  but  a  deducted  allotment,  consisting  of  one 
addUional  share  and  so  forth  shall  be  given  as  a  mark  of  veneration  for  the 
mother's  class.  Consequently,  as  no  deduction  of  a  twentieth  is  given  when 
the  younger  brother  does  not  yield  respect  to  his  senior,  (and  such  is  the 
present  practice,  but  it  is  morally  wrong,  like  the  omission  of  divine 
worship,)  so  likewise,  if  the  Cehatriyd  and  other  sons  do  not  yield  respect  to 
the  Brdhmana  son,  they  need  not  give  that  addiUanal  share,  but  moral 
demerit  is  the  consequence  of  their  refusal.  Let  it  not  be  alleged,  that  the 
law  propounding  a  deduction  of  a  twentieth  part  and  so  forth  is  therefore 
nugatory.  Like  the  law  which  propounds  the  specific  quantity  of  a 
piirnapdtra^  and  the  like,  this  also  is  not  unmeaning ;  for  it  is  an  expianatory 

•  Book  II,  Cb.  Ill,  Sect.  11. 
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|)recept.  Should  the  youngest  brother,  through  excesn  of  piety,  or  through 
ignorance,  allow  a  greater  deduction  than  the  twentieth  part  or  the  like,  it 
18  illegal ;  his  son  or  other  heir  may  therefore  rescind  that  distribution  :  and 
the  law  is  consequently  not  unmeaning.  But  the  treble  share  of  the  son 
produced  by  the  JBrdhment  wife  and  so  forth  must  be  given  by  the  rest, 
howcTer  reluctant.  Chandsswara  thus  expounds  the  text :  *  when  partition 
is  made,  let  a  larger  portion,  eansiitin^  oi  the  treble  share  receivable  by 
him,  be  given  to  the  Brdhmana  son.'  Hence,  according  to  the  RetnaearOy 
the  distribution  cannot  be  made  by  allotting  shares  to  each  mother  Jor  her 
tOfUf  in  the  case  of  mothers  unequal  in  class.  Why  may  not  partition  be 
nevertheless  made  by  allotting  three  shares  to  the  Brdnmenl  wife  for  her 
sons,  two  to  the  Cthatriyd,  one  and  a  half  to  the  Vaisyd,  and  one  to  the 
Sudra  ?  It  cannot ;  for  such  a  distribution,  allotting  shares  to  mothers  for 
their  sons,  has  not  been  mentioned  by  G6TAiffA  and  the  rest.  YbIhabpati 
renders  this  evident : 

LXIL 

Vrihaspati  :— If  two  or  more  sons  were  bom  of  each  mother,  and 
and  they  be  equal  in  class  and  pumber,  these  brothers  of  the  half- 
blood  may  legally  divide  the  heritage,  by  allotting  shares  to  their 
respective  mothers /or  the  benefit  of  the  sons. 

Hence  brothers  of  the  half-blood,  born  of  different  mothers,  by  the  same 
father,  may  divide  the  heritage  by  making  as  many  shares  as  there  were 
mothers,  provided  they  be  equal  in  class,  and  in  respect  of  the  number  of 
sons  produced  by  each  mother,  and  provided  every  mother  have  borne  sons  : 
aud  when  the  subdivision  is  made,  every  son  receives  an  equal  share.  This 
lias  been  ordained  by  YaiHASPATi,  to  facilitate  partition  :  there  is  no  real 
difference.  The  text  of  G6tama  (LIX)  intends  this  case  alone ;  for  the 
import  coincides.  May  it  not,  therefore,  be  said  that,  in  this  text,  *^  equal  in 
class  and  number"  is  merely  illustrative'';^nd  the  distribution  may,  for  that 
reason,  be  made  according  to  the  number  of  mothers,  even  in  the  case  of 
unequal  number  of  sons  by  each  mother  ?  Therefore  does  the  same  legis- 
lator subjoin  the  following  text : — 

LXIII. 
Vbihaspati  : — Among  brothers  who  are  equal  in  class,  but  vary  in 
regard  to  the  number  of  sons  produced  by  each  motliery  the  shares  of 
the  heritage  are  allotted  to  the  males,  not  to  their  mothers. 

It  been  necessary  to  restrict  the  text  of  G6tai(A,  ''  equal  class"  should 
be  argued  as  the  limitation.  It  is  remarked  in  the  Reindeara,  that  the 
*  text  of  Vishnu  (LIV)  should  be  adduced  in  the  case  of  unequal  number 
'  of  sons  produced  by  each  mother.^  Here  an  observation  should  be  made  ; 
if  indeed  the  distibution  by  allotment  of  shares  to  mothers  be  ultimately  a 
distribution  of  the  heritage  among  the  sons,  and  the  partition  be  only  made 
according  to  the  number  of  mothers  to  facilitate  the  operation,  such  a 
distribution  can  only  take  place  when  all  the  sons  are  equally  endowed  with 
good  qualities,  not  in  a  case  where  sons  possess  unequal  degrees  of  virtue ; 
for,  were  it  so,  the  partition  could  not  be  well  made  with  attention  to  the 
various  deducted  allotments :  or  the  distribution  according  to  the  number  of 
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mothers,  can  only  be  made  afber  setting  apart  the  proper  deductions.  Let 
it  not  be  argued,  that,  since  the  text  of  Menu,  and  that  of  Vishnu  cited 
immediately  after  it,  (LIII  and  LIY,)  propound  a  deduction  for  the  eldest 
alone,  in  the  case  of  partition  among  brothers  produced  by  different  mothers, 
therefore  no  deduction  shall  be  set  apart  for  the  rest.  Menu  has  also 
suggested  deductions  for  the  rest,  by  saying, ''  the  other  sons  may  then  take 
each  in  right  of  his  several  mother"  (LVI).  As  it  were  attributing  the 
virtues  of  the  son,  and  his  right  of  primogeniture  and  the  like,  to  his  mother, 
the  deducted  allotment  may  be  so  given.  For  example ;  to  her  who  has 
two  virtuous-  sons,  and  one  deficient  in  good  qualities,  two  degrees  of 
virtue  are  attributed :  in  like  manner,  to  her  who  bore  the  second,  fifkh, 
or  seventh  son,  attributing  such  seniority,  the  deducted  allotment  may  be 
so  given. 

The  texts  of  Menu  and  Yishnu  ought  to  be  considered  as  applicable 
to  the  case  of  sons  equally  endowed  with  virtuous  qualities ;  to  which  case 
another  text  of  Menu  (XXXYIII)  also  relates.  Nor  should  the  repetition 
be  deemed  a  censurable  pleonasm.  Having  ordained  the  allotment  of  their 
shares  and  so  forth  in  the  case  of  several  wives  taken  from  various  classes, 
the  mention  of  equal  partition,  to  satisfy  the  doubt  what  should  be  done  in 
the  case  of  several  wives  taken  out  of  the  same  class  only,  is  pertinent :  and 
seniority  should  be  understood  in  the  order  of  birth,  in  right  of  which  one 
chattel  is  deducted,  as  abovementioned  :  that  is  consistent  with  the 
comment  delivered  in  the  Retndeara,  But  Lacbhmidhkra  and  the  Pdrijdta 
expound  the  word  pdrvaja,  in  the  text  above  cited  (LY  2),  son  born  of  the 
elder  wife ;  and  they  deem  the  text  applicable  to  the  ca%9  where  the  son  of 
the  elder  wife  is  endowed  with  superior  virtue,  wlien  compared  with  the 
eldest  by  birth.  If  the  middlemost  son,  bom  of  the  elder  wife,  be  alone 
virtuous,  he  alone  should  be  considered  as  eldest.  But,  in  fact,  the  first- 
bom  ought  alone  to  be  considered  as  eldest;  for  he  alone  is  .variously 
celebrat^,  as  delivering  his  father  from  the  hell  named  put  and  so  forth. 
Menu  dedares  this  in  express  terms. 

LXIV. 

Menu  :— The  right  of  invoking  Indra,  by  the  texts  called  swahrdhmanyd 

depends  on  actual  priority  of  birth;  and  of  twins  also,  if  any  such  be 

conceived  among  different  wives,  the  eldest  is  he  who  was  first  actually 

bom. 

A  particular  text,  call^  swahrdhmanyd,  is  used  by  Ch*hdnd6^a  priests, 

in  the  jyldishi&ma  sacrifice,  for  the  invocation  of  Indba.    That  single  text, 

considered  as  many  from  the  various  modes  of  using  it,  is  mentioned  in  the 

plural  number.    Under  the  authority  of  a  positive  precept,  the  invention 

of  Indra,  with  a  view  to  the  invoker*s  father,  can  only  be  pronounced  by 

the  first  son.     As  seniority  is  intended  in  the  phrase  "  let  the  father  of  such 

a  one  perform  the  sacrifice,"  and  as  seniority  is  sugaested  in  the  Idt'sdira^^ 

(since  the  text  expresses  '^  among  males  and  females,  those  who  survive, 

&c."),  therefore  seniority  b  attributed  to  the  eldest  survivor :  it  is  not 

required  that  he  should  be  the  son  of  the  first-married  wife  \  for,  were  that 

required,  it  would  be  nugatory  to  consider  the  eldest  survivor. 

*The  sUoiion  baa  not  been  explained  to  me;  it  does,  I  believe,  relate  to  a  text 
bfthcF/da.  T. 
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LXV. 

DivALA:— In  low  classes,  the  precedence  of  sons  is  regulated  by  the 
goodness  of  their  disposition  ;  and  of  twins,  the  eldest  is  he  who  is 
first  actually  bom. 
2.    Among  twins,  to  him,  whose  face  kinsmen  first  see  after  bi^  birth^ 
belong  the  privileges   of  male  ofispring,   the  right  of  performing 
obsequies  for  his  father,  and  the  honours  0/ primogeniture. 
"  Who  is  first  actually  born  ;"  who  first  touches  the  earth.     "Of  twins 
also"  (LXIV,)  though  conceived  in  the  womb  at  the  same  instant,  "  the 
eldest  is  he  who  was  first  actuallj  bom ;"  that  is,  who  first  touched  the 
earth.    Should  it  be  unascertained  which  of.  them  first  touched  the  earth, 
what  shall  be  the  rule?  Divala  also  provides  for  this  case   (LXY  2). 
"  Whose  face  kinsmen  or  parents  first  see :"  the  verb  is  in  the  plural  num- 
ber, because  many,  not  the  father  and  mother  only,  are  meant.    "  Male 
offspring;"  the  performance  of  duties  incumbent  on  male  offspfing,  and 
relief  afforded  to  the  father  from  the  evil  of  wanting  male  issue :  that  should 
be  acknowledged  to  belong  to  him;  else  there  would  be  no  certainty  to 
whom  the  portion  of  an  eldest  son  ought  to  be  given.     "For  his  father;" 
this  son  is  chiefly  qualified  to  perform  those  duties  towards  his  father,  which 
must  be  performed  by  one  alone,  such  as  obsequies  and  the  like.     '*  The 
honours  of  primogeniture  ;"  the  right  of  invoking  iNDBAin  the  jybtisht'dma 
sacrifice  ana  so  forth,  and  the  right  of  taking  the  portion  of  an  eldest  son 
and  the  like :  that  belongs  to  him  alone.     "  Among  twins ;"  ihe  dual  is  h^re 
indeterminate :  the  same  rule  is  applicable  to  the  case  of  three  or  more  sons 
produced  at  one  birth. 

"  In  low  classes"  (LXV) ;  in  servile  tribes  :  by  the  term  expressed  in 
the  plural  number,  mixed  classes,  which  adopt  the  duties  of  the  servile  tribe, 
are  comprehended  in  the  text.  Among  these,  precedence  or  seniority  is 
regulated  by  conduct  and  good  disposition :  and  that  is  similar  to  seniority 
in  right  of  science  and  virtue  ;  for  Siidras  are  not  qualified  to  study  the 
sacred  sciences.  But  YIchjbspati  holds,  that  ISudras  have  no  additional 
portion  in  right  of  seniority  by  birth. 

Lxyi. 

Menu  : — For  a  Sindra  is  ordained  a  wife  of  his  own  class,  and  no  other : 

all  produced  by  her  shall  have  equal  shares,  though  she  have  a 

hundred  sons..  . 

From  the  words  *'  equal  shares"  he  infers,  that  no  deduction  shall  be 
made  in  right  of  primogeniture  ;  but  the  deducted  allotment  on  account  of 
good  qualities,  as  mentioned  by  YbIhaspati,  may  be  allowed,  since  the 
text  has  a  general  import. 

LXVII. 
Yk!habpati  : — Of  those  sons,  he  who  is  endowed  with  science  and 
good  qualities,  is  entitled  to  receive  a  greater  portion. 

But  ^Ei  Cbishna  TjSBCALAiroABA  says, '  this  text  (LXYI)  has  been 

*  propounded  by  Mmu,  as  an  answer  to  those  who  doubt  what  should  be 
'the  distribution  among  l&iidras^  because  they  find  a  special  distribution 

*  ordained  among  Brdhmanas  and  other  sons  prodi^ced  by  wives  unequal  in 
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*  class  :  for  Sudnu,  wives  of  one  class  only  have  been  ordained ;  their  sons 

*  shall  have  equal  shares.  The  deducted  allotment  in  right  of  seniority,  such 
'  as  prior  "birth,  is  not  denied  ;  for  the  import  of  the  text  is  evident  from 

*  the  phrase,  "  no  other  wife  is  ordained  ;'*  and  a  deducted  allotment  is  not  a 

*  share.*  AcQordinjf  to  all  opinions,  it  must  be  established,  that  seniority  in 
ri^ht  of  prior  birth  is  admissible,  even  among  S^tdras,  so  far  as  it  concerns 
religious  rites.  If  the  eldest  be  transcendentlv  virtuous,  and  th&  rest  be 
deficient  in  virtue,  the  first-born  shall  have  two  shares,  as  ordained  in  the  rule 
of  G6tama  above  quoted  (LI).  But  if  all  be  equally  virtuous,  Q6taha 
propounds  another  distributioo. 

Lxvin. 

GoTAMA:— i^Or  the  first-^bom  shall  first  choose  and  take  any  one  chattel 
and  ten  head  of  cattle,  and  the  rest  shcUl  successively  make  a  similar 
selection. 

Any  one  chattel  which  may  please  him.  For  instance :  the  eldest 
first  takes  any  one  chattel  at  his  choice,  and  ten  head  of  cattle  ;  out  of  the 
residue,  the  second  son  chooses  one  chattel  and  ten  beasts ;  the  third  son 
likewise  selects  one  article  and  ten  head  of  cattle,  and  so  forth.  Here  the 
first  choice  allowed  to  the  first-borQ,  is  a  mark  of  veneration.  But  CfiAit* 
deSwaba  remarks,  that '  the  ciittle  must  be  of  the  same  kind.*  Tet,  if  that 
cannot  be,  the  selection  must  be  made  in  any  practical  mode.  The  same 
legislator  excepts  certain  animals. 

LXIX 

G6taha  I— But  he  shall  not  take  ten  Aeocf  of  beasts  which  have  uncloven 

hoofs,  nor  of  slaves. 

"  Beasts  which  have  uncloven  hoofs  ;**  horses  and  the  rest* 

*'  Bipeds  ;*'  slaves  and  the  like.  That  he  shall  not  take  ten  of  the^^ 
is  inferred  from  what  preceded,  tt  appears  from  a  text  of  MsNtr,  that  sons 
do  not  each  take  ten  goats  and  sheep. 

Lxx; 

Menu  : — Let  them  never  divide  the  talue  of  9k  single  goat  or  sheep,  or 

a  single  beast  with  uncloven  hoofs:  a  single  goat  or  sheep  remaining 

after  an  equal  distrAutiany  belongs  to  the  first-born. 

Shall    they,    or  shall  they  not,  be   taken  by    the  ^dest  P    To  this 
question  the  answer  is,  if  the  eldest  be  entitled  to  the  deduction  of  a  tenth 
or  twentieth  part,  under  other  texts,  in  that  case  only  is  equal  partitiim 
prevented :  the  goats  and   sheep  may  be  tfaken   by  the  eldest ;  but  in  this 
case,  which  concerns  the  equal  deduction  of  a  fixed  number,  since  the  rest 
of  the  brethren  are  forbidden  to  take  ten  sheep  and  goats,  the  eldest  also 
has  no  such  right.    But  Citll^oabhatta  considers  this  text  as  relating  to 
partition.    For  example :  five  brothers  inherit  four  goats ;  in  that  case  one 
goat  cannot  be  allotted  to  each  of  them,  because  the  number  is  less.    The 
pecuniary  value,  or  other  property  taken  as  the  equivalent,  ought  therefore 
to  be  distributed :  but  Mxntr  forbids  that.    What  then  shall  be  done  P 
Mbfu  replies,  "  they  belong  to  the  eldest  alone  f*  that  is,  they  shall  be 
given  to  the  eldest  alone« 
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Much  various  discussion  occurs  on  this  point.  The  text  falls  within 
the  consideration  of  the  portion  aUotted  to  the  eldest  son,  and  cannot  rdate 
to  tuhsequent  distribution.  Again;  that  the  sheep  and  goats  should  be 
given  to  the  eldest,  has  been  aUreadj  mentioned  :  but  what  is  the  rule  in 
respect  of  beasts  which  have  unoloven  hoofs  P  If  the  words  '^  sheep  and 
goats"  are  merely  illustrative,  that  term  (beast  which  has  undoven  hoofs) 
is  nugatory.  Since  the  text  may  coincide  with  that  of  G6taica,  and  forbid 
the  taking  of  certain  cattle  as  the  portion  of  an  eldest  son,  it  is  a  reproach 
to  .ihis  exposition^  that  it  abandons  that  coincidence  to  establish  an  inde- 
pendent rule. 

LXXL 
Nabeda  : — ^To  the  eldest  a  greater  share  shall  be  given ;  a  worse  share 

is  ordained  for  the  joongest;  the  rest  shall  have  equal  allotments, 

and  an  unmarried  sister  shall  also  have  a  portion. 
2.    The  same  distribtition  is  ordained  among  sons  legally  begotten  on 

the  vrife  ofakineman- 

Some  lawyers  consider  this  text  as  relating  to  the  partition  of  a  small 
property  among  brothers,  most  of  whom  are  equally  endowed  with  good 
qualities,  but  the  youngest  somewhat  inferior  to  the  rest  in  virtue  :  since  a 
deduction,  such  as  one  chattel,  cannot  be  given,  greater  veneration  shall  be 
evinced  by  giving  the  best  share  to  the  eldest ;  and  since  the  youngest  is 
inferior  by  reason  of  his  deficiency  in  virtue,  the  worst  share  shall  be  given 
to  him.  But  Chandbswaba  thus  conceives  the  text :  '  an  additional  share, 
or  one  besides  that  in  which  he  will  be  entitled  in  the  general  distribution, 
shall  be  given  to  the  eldest^  in  right  of  primogeniture ;  less  than  that,  three- 
quarters,  half,  or  a  quarter  of  it^  shall  be  given  to  the  youngest,  if  he  be 
virtuous,  in  proportion  to  the  degree  of  virtue.'  The  rest,  namely,  the 
intermediate  sons,  shall  have  equal  shares.  They  have  a  right  to  an  equal 
allotment ;  that  is,  they  have  the  succession  or  ownership  of  a  single 
share,  without  an  additional  portion  on  account  of  virtue.  An  unmarried 
sister  shall  have  a  portion,  not  an  equal  share  ;  for  equal  participation  of 
sisters  will  l^  forbidden.  Or  the  sense  may  be,  she  shall  have  an  equal  or 
exact  share,  that  is,  her  due  allotment  without  an  additional  portion  ;  as 
the  phrase  ''  there  shall  be  an  equal  division  of  that  property"  (LXXill) 
signifies  that  no  deducted  allotment  shall  he  given :  her  due  share  will  be 
subsequently  mentioned,  as  amountitig  to  a  fourth  part  of  a  brother^ s  share. 

The  author  of  the  Fraedia  reads  Srisht^hdya  eha  vara,  and  a  better 
portion  to  the  most  excellent  brother ;  instead  of  Canisht^hdydvara,  a  worse 
portion  to  the  youngest.  He  thus  expounds  that  reading :  *  a  double  share 
shall  be  given  to  the  first  bom  ;  and  the  most  excellent  brother,  employed  in 
managing  the  affiiirs  of  the  family,  shall  have  a  better  portion ;  he  shall  have 
something  most  excellent.' 

Extending  to  sons  begotten  on  a  wife  by  a  kinsman  what  has  been 
ordained  in  respect  of  sons  begotten  in  lawful  wedlock,  the  law-giver  adds, 
"  the  same  distribution,  &c*^  (LXXI  2) :  in  respect  of  the  sons  of  the  wife 
legally  b^otten,  the  rule  is  the  same  with  that  respecting  the  son  begotten 
in  lawful  wedlock.  Consequently,  whatever  rules  relative  to  the  portion  of 
an  eldest  son  and  the  rest  have  been  propounded  in  respect  of  the  son  of  the 
body,  the  same  rules  should,  if  possible,  be  also  admitted  in  the  case  of  sons 
of  the  wife.    **  Legally  begotten ;"  if  an  eanucb,  or  other  impotent  person, 

nd 
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give  hU  own  wife  to  another  man  of  the  same  family,  or  at  least  of  the  same 
elasB,  for  the  sake  of  obtaining  offspring,  and  isaae  be  procreated  by  him 
approaching  her  sprinkled  with  clarified  butter  and  so  forth,  agreeably  to  the 
ionn  of  fulfilling  the  appointment,  then  only  is  the  son  of  the  wife  legally 
begotten.  How  then  can  one  adoptive  father  have  two  or  more  sons  begot- 
ten <m  his  wife  by  a  kinsman  P  CnAvnBSWABA  replies ;  '  this  supposes  the 
birth  of  twins.'  The  meaning  therefore  is,  that  two  or  more  sons  have  been 
produced  at  one  hirihf  although  the  procreation  of  one  alone  were  designed. 

This  concerns  one  eldest  by  birth,  science  and  virtue;  (XLY). 
**  Birth ;"  prior  birth.  *^  Science ;"  ^uch  science  as  is  not  blameable  in  hb 
dass.  Endowed  with  these,  and  with  virtue,  he  is  venerable  like  their 
father :  this  reason  is  assigned  for  his  double  portion.  The  rest,  namely,  the 
younger  brothers,  bemg  deficient  in  virtue,  and  unlearned,  shall  ikare  alike. 
The  text  of  G6tama  (LI)  concerns  the  same  case. 

LXXIL 
U8ANAB : — ^This  partition  is  ordained  among  sons  bom  in  the  direct 

order  of  the  dasses;  bat  partition  among  brothers  of  the  same  dass 

is  regulated  by  equal  shares. 

The  first  hemistich  alludes  to  partition  among  sons  produced  by  wives 
of  various  tribes.  ''  In  the  direct  order  of  the  classes  ;*'  sons  infSerior  in 
class  to  their  father.  But  partition  among  sons  of  one  and  the  same 
tribe  is  regulated  by  equal  shares.    Thus  some  lawyers  eipound  the  text. 

And  this  equal  participation  supposes  all  the  sons  to  be  equal  to  each 
othefy  because  tney  are  deficient  in  virtue ;  or  it  regards  sons  who  have  ac- 
quired wealth  by  various  modes  of  labour,  though  one  of  them  may  surpass 
the  rest  in  good  qualities.  The  Retndcara. 

In  the  first  case,  equal  partition  ekali  he  made  after  giving  an  excellent 
chattel  as  the  deducted  allotment  in  right  of  primogeniture ;  or  it  supposes 
the  eldest  brother  to  be  guilty  of  some  ofiPence,  such  as  defrauding  his 
younger  brothers,  or  the  like.    The  last  case  is  strictly  accurate. 

Lxxm. 

Menu: — And  if  all  of  them,  being  unleamed,  acquire  property  before 

parHiian  by  their  own  labour,  there  shall  be. an  equal  division  of 

that  property  loithcnit  regard  to  thefirst-borny  for  it  was  not  the  wealth 

of  their  fiither:  this  rule  is  clearly  settled. 

« Unlearned"  is  merely  an  instance :  the  rule  is  the  same  if  they  be 
learned*  Cull^cabhatta  observes, '  when  property  is  acquired  in  agricul- 
tmre,  oommeree  or  the  like,  by  the  exertion  of  all  the  brothws,  being  im* 
learned ;  then,  since  that  was  not  acquired  by  their  father,  but  by  themMlTea^ 
an  equal  division  shall  be  made,  and  no  deducted  allotment  shall  be  given. 
This  relates  to  pretty  acquired  without  the  co-operation  of  their  fat^sr ;  a 
former  text  (XXIa)  relates  to  property  acquired  with  his  co-operatioQ : 
there  is  no  vain  repetition.' 

LXXIV. 

YajntawaIiOya: — Should  joint-property  be  improved  by  the  exertion 

of  one  parcener,  equal  partition  is  nevertheless  ordained. 
This  is  an  exception  to  the  text  of  Vasisht'ha. 
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LXXV. 

Vasisht'ha  : — Among  these  parceners,  he  by  whom  property  is  ac- 
quired iJbrough  his  own  sole  labour,  shall  take  a  double  share  of  ii* 

If  the  Mmmon  property  be  improved  by  agrictdture,  or  commerce,  or 
the  like,  throagh  the  exertion  of  any  one  parcener,  equal  partition  is  never- 
theless ordained ;  a  douMe  share  shall  not  be  assigned  to  him  by  whom  it 
has  been  improved.  Bat  the  text  of  VAgiSHT'HA  must  be  considered  as  ap- 
plicable to  a  diffierent  case.  The  Reindeartu 

When  the  common  property  is  improved  by  agriculture,  commerce,  or 
the  like,  equal  partition  is  made :  more  is  not  given  to  one  parcener,  in  pro- 
portion to  the  greater  acquisition  obtained  through  his  labour ;  for  it  coin- 
cides with  the  text  of  Mb9u  (LXXIII)  .  The  DipaeaHei, 

In  fact,  "  equal "  signifies,  without  the  deducted  allotment  given  in . 
right  of  seniority  ;  »ueh  shall  be  the  partition^  in  the  case  of  property  acquir- 
ed by  the  joint  exertion  of  brothers.  Again  ;  it  is  inferred  from  the  tenor  of 
this  text,  that  the  portion  of  an  elder  brother,  though  not  expressly  ordained 
by  YIjittawalota,  is  allowed  even  in  the  case  of  partition  among  brothers ; 
(else  it  would  he  superfluous  to  forbid  it  in  this  particular  instance).  Ac- 
cordingly YlOHXSPATi  MiSBA  observes,  ^  if  any  one  parcener,  by  agriculture, 
commerce,  or  the  like,  improve  the  common  property,  still  he  shall  not  have 
a  greater  portion  of  it ;'  but  this  is  only  true  when  the  rest  have  likewise  done 
so  by  the  use  of  common  property,  else  it  would  contradict  the  text  of 
YajSisht'ha. 

LXXVI. 
Hsmi: — Should  a  younger  brother,  in  the  manner  before  mentioned^ 
have  begotten  a  son  on  the  wife  of  his  deceased  elder  brother,  the 
division  nmst  then  be  made  equally  between  that  son  who  represents 
the  deeeasedp  and  his  natural  father  :  thus  is  the  law  settled. 
2.    The  representative  is  not  so  far  wholly  substituted  by  law  in  the 
place  of  the  deceased  principal  as  to  have  the  portion  (fan  dder  son^ 
and  the  principal  became  a  father  in  consequence  of  the  procreation 
by  Ms  younger  brother;  the  s<mi,  therefore,  is  entitled  by  law  to  an 
equal  share,  bint  not  to  a  double  portion. 
If  a  younger  brother,  in  consequence  of  a  legal  appointment,  beget  a  son 
on  the  wife  of  his  elder  brother,  then  an  equal  partition  shall  be  made 
between  that  son  of  the  wife  and  his  adoptive  uncle  or  natural  father  ;  he 
shall  not,  like  his  adoptive  father,  take  the  deduction  of  a  twentieth.     Such 
is  the  settled  rule  of  partition :  but  a  son  so  begotten  without  a  legal  ap- 
pointment, is  excluded  from  inheritance';  as  will  be  mentioned.     Although 
it  be  said, ''  his  uterine  brothers  and  sisters  shall  assemble  and  divide  equally 
the  share  of  the  deceased"  (MsNU,  Chap*  IX,  v.  212), still,  as  the  grandson, 
whose  father  has  deceased,  succeeds  to  hiis  share  in  the  paternal  grandfather's 
estate,  it  should  appear  from  this  reason,  that  the  son  begotten  on  the  wife 
of  the  eldest  brother  would  be  entitled  to  a  deducte  dallotment  besides  the 
equable  share,  because  he  is  considered  as  the  son  of  the  eldest  brother ; 

*  Cited  again  at  t.  CXZXYIU,  and  at  f.  CCCLYI. 
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removing  tliis  doubt,  the  law-giver  (LXXYI  2)  confirms  what  had  been 
abready  mentioned.  "  The  representative,"  the  substitute,  or  son  begotten 
on  the  wife,  has  no  connexion  with  the  title  of  the  principal,  the  husband 
of  that  wife,  his  adoptive  father,  whereby  he  would  have  taken  a  deducted 
allotment  besides  his  equable  share.  The  principal,  though  husband  of  that 
wife,  became  a  father  in  consequence  of  the  procreation  £y  hU  hrother  on  his 
wife :  therefore  the  younger  brother  is  entitled,  by  the  preceding  law  con- 
cerning the  rule  of  partition,  to  an  equal  division  with  the  son  begotten  on 
the  wife.    The  last  verse  must  be  thus  supplied  from  the  preceding. 

CULL^CABHATTA. 

But  some  lawyers  thus  expound  the  text :  if  the  younger  brother  legal- 
ly procreate  a  son  on  the  wife  of  his  eldest  brother,  then  the  division  must 
be  made  equally,  whether  the  partition  be  undertaken  between  those  bro- 
thers, or  between  the  uncle  and  nephew :  no  deduction  of  a  twentieth  is 
allowed  in  this  case.  The  legislator  subjoins  the  cause  (LXXVI  2)  :  for 
the  substitution,  or  procreation  of  a  representative,  has  been  legally  eifected 
by  such  younger  brother  thereby  become  principal.  How  can  the  younger 
brother  become  the  principal  ?  Therefore  does  the  Sage  add ;  in  the  produc- 
tion of  ofl&pring,  the  youngest  brother  was  the  father  or  procreator.  Con- 
sequently, because  the  younger  brother  perpetuates  the  race,  therefore  he  is 
principal ;  and  for  that  cause  he  is  entitled  to  an  equal  share :  no  deducted 
allotment  shaU  be  taken. 

'  These  texts,*  say  some  authors,  '  ordaining  the  portion  of  an  eldest 

*  son,  should  be  applied  to  partition  by  a  father,  to  partition  among  uterine 

*  brothers,  and  to  that  among  brothers  bom  of  different  mothers,  according 
^to  circumstances;  else  the  questions  which  arise  on  such  cases  are  not 
^  satisfied.  Texts  which  contain  a  term  descriptive  of  the  person  who  makes 
^  the  distribution,  merely  elucidate  the  mode  of  it.  However,  the  texts  of 
'  such  Sages  as  have  propounded  special  limitations,  must  be  considered  as 
'special  rules,  or  exceptions.*  .  That  opinion  is  unauthorized  by  ancient 
authors ;  for  Yaohbsfati  BhattachAbya  declares  three  texts  applicable  to 
partition  by  a  father,  and  two  texts  of  Menu  with  one  of  Baudhayaita 
exclusively  applicable  to  the  case  of  partition  among  brothers  of  the  half- 
blood  :  and  Chakdbswaba,  premising  partition  during  the  life  of  the  father, 
cites  four  texts  under  that  head,  and  cites  nearly  all  the  rest  in  cases  of 
partition  |imong  uterine  brothers  and  sons  of  different  mothers  ;  but  Yachbb- 
PATI  MiSEA  and  the  rest  have  said  nothing  expressly  on  this  point.  . 

It  should  be  here  noticed,  that,  at  this  time,  in  our  country,  the  practice 
of  deducting  a  twentieth  part  or  the  like,  is  almost  wholly  cUsussed  ;  but 
some  chattel  of  small  value  is  given  to  the  eldest  as  a  token  of  veneration. 
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CHAP.   II. 

ON   THE 

DISTBIBOIION  MAM  BY  A  FAIHE£  IN  HIS  LIFETIME. 


Attsb  iDCidentally  ^isouesiog,  in  this  place,  tbe  porfcion  of  an  eldest  son,  we 
proceed  to  explain  the  proposed  subject  of  partition  made  by  a  father.  He 
may  distribute,  at  his  pleasure,  immoveable  and  other  property  acquired  by 
himself.  In  the  first  place,  he  may  reserve  for  himself  as  much  as  he  pleases. 
Next,  having  given  to  his  first-born  a  suitable  portion,  according  to  law,  as 
a  token  of  greater  veneration  due  to  him,  let  him  make  an  equal  partition 
among  all  his  sons.  But  if  one  surpass  the  rest  in  piety  or  the  like,  a  greater 
share  should  be  allotted  to  him ;  or  if  his  conduct  be  irreverent,  a  less  share : 
if  a  keinatit  offence  be  imputable  to  one  son,  such  as  enmity  to  his  father  or 
the  like,  no  share  shall  be  given  to  him ;  for  it  is  recorded  in  the  texts  of 
.YiJKTAWALCTA,  ViSHNXT  and  HArita  (XXVI,  XXV,  and  XXIII),  that 
partition  tnade  by  a  father  is  solely  regulated  by  his  pleasure,  and  that  he 
may  reserve  a  considerable  residue,  of  which  the  quantity  is  not  limited. 
The  double  share,  assigned  to  the  father,  must  be  understood  as  restricted 
to  the  patrimony  left  by  the  grandfather:  yet  he  may  distribute  the 
precious  stones,  pearls,  and  the  like,  left  by  the  grand8ire,in  the  same  mode 
with  property  acquired  by  himself;  agreeably  to  the  text  (Book  II,  Chap. 
IV,  v.  13),  "  of  precious  tnetaU  or  stones,  of  pearls,  coral,  and  other  move- 
*^  ables,  the  father  has  power  to  give  or  sell  the  whole."  Such  is  the 
opinion  of  JiM^AviHAVA  and  others.  The  texts  of  BAiTDHlrAKA  (XL), 
and  others  suggest  equal  partition  among  sons,  and  a  greater  share  for  the 
eldest.  In  applying  the  text  of  CatyIyaka  (XXVII),  those  of  BAimHA- 
TAFA  and  the  rest  must  be  excepted  in  the  cases  stated  by  BAGHTn^AKDANA 
and  others,  when  filial  piety,  a  large  family  to  maintain,  inability  to  earn  a 
livelihood,  or  other  allowable  circumstance  justifies  unequal  distribution ;  or 
when  disrespect  or  hatred  towards  the  father,  or  other  bad  quaUt^^  justifies 
total  exclusion.  It  should  not  be  argued,  that  the  phrase,  ''without  a 
sufficient  cause,"  intends  those  virtues  which  constitute  the  seniority  of  sons. 
A  father  has  power  to  give  greater  shares  to  sons  who  are  eminent  for  piety 
or  the  like,  though  not  endowed  with  such  virtues ;  for  Nabbda  (XXVIII) 
declares  a  father  to  be  destitute  of  such  power  then  only  when  he  is  governed 
by  lust,  wrath,  or  the  like.  But  if  a  malicious  father  do  not  call  dutiful  a 
son  however  pious,  but  bom  of  an  unloved  wife,  and  on  the  contrary^  call 
him  an  enemy  t6  his  father,  what  shall  be  the  rule  of  decision  P  Since  the 
father  has  full  power  over  property  acquired  by  himself;  and  since  the 
greater  allotment,  in  right  of  duty  and  piety  or  the  like,  depends  solely  on 
the  option  of  the  father;  if  he  do  not  give  it,  who  shall  compel  him  p  But 
if  he  exclude  his  son  from  a  share,  calling  him  inimical  to  his  father,  he 
must  prove  that  enmity  in  the  presence  of  the  king,  or  before  a  public 
assembly,  and  then  refuse  a  share  ;  exclusion  from  inheritance,  on  his  own 
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simple  assertion,  is  not  valid.  But  if  he  wish  to  allot  a  greater  share  to 
the  son  of  a'  favourite  wife,  though  not  dutiful,  calling  him  pious,  on  account 
of  hisj mother,  he  can  only  give  that  greater  allotment' after  proving  the 
fact  asierted* 

A  father  has  dominion  over  property  acquired  hy  himself:  should  he 
give  no  share  to  any  one  son  though  guilty  of  no  offlence,  and  give  a  share  to 
one  guilty  of  offences,  who  shall  punish  him  P  It  cannot  he  affirmed,  that, 
under  the  authority  of  the  texts  cited  from  Catyataka.  and  BAimHAYAirA, 
the  king  may  punish  such  a  father.  The  law  propounds  the  moral  offence 
committed  hy  a  father  slighting  such  precepts,  hut  ordains  no  fine ;  like  the 
giver  of  gold  to  an  improper  object,  thereby  eommUting  an  (^enee,  hut 
ineurring  no  civil  penaliy.  When  this  seeming  difficulty  is  proposed,  some 
lawyers  reply :  since  the  son  has  a  title  in  the  father's  estate  at  the  very 
moment  of  his  birtl),  without  any  other  cause,'(for  the^  partide  is  exclusive 
in  the  text  of  C^tama,  "  even  by  birth  alone  a  man  may  gain  ownership ;") 
a  father,  making  an  unequal  partition,  without  attending  to  the  rules 
prescribed  in  codes  of  law,  and  giving  away  the  joint  property  to  any  one 
person,  shall  be  amerced  by  the  king.  It  should  not  be  argued  from  the 
text  of  DsvALA  above  cited,  (V),  that  they  have  no  ownership  while  the 
father  lives.  There  is  no  difficulty,  if  the  want  of  ownership  consist  in  the 
want  of  right  to  aliene  such  property  at  pleasure :  and  it  is  seen,  that  a  8<mi  is 
incapable  of  aliening  wealth  at  pleasure  while  his  father  lives,  even  though 
he  possess  eeveral  property :  as  in  the  text  quoted  in  a  former  hook  (Book 
II,  Ch.  lY,  V.  56,  and  Book  III,  Chap.  I,  v.  52, 1,)  the  phrase, ''  th^  have  no 
wealth  exclusively  of  their  own,"  must  be  explained  as  signifying  only  that 
they  are  incapable  of  aliening  it  at  pleasure :  they  are  not  destitute  of  owner- 
ship in  such  wealth ;  for,  were  it  so,  it  would  incidentally  prevent  reli^oua 
ceremonies  defrayed  out  of  their  wealth.  Let  it  not  be  alleged,  that,  since 
the  words  ''  what  they  may  gain"  occur  in  that  precept  ;*  and  since  it  is 
necessary  to  establish  ownership,  because  religious  rites  could  not  otherwise 
be  defrayed;  therefore  it  is  right  to'  explain  the  text  as  signifying  want  of 
dependence:  but  in  this  case,  since  religious  rites  may  be  accomplished  with 
money  furnished  by  the  fiather,  there  is  no  failure  in  the  performance  of 
ceremonies :  why  then  take  want  of  ownership  as  signifying  want  of  indepen- 
dence ?  The  observation  of  JiiCDTCAVAHAifA  is  therefore  justified.  Since 
some  title  must  be  established,  because  the  texts  of  law  which  forbid 
unequal  partition  would  otherwise  be  irrelevant,  therefore,  in  this  place  also^ 
the  term  '*  want  of  ownership"  must,  from  parity  of  reasoning,  eigni^  want 
of  independence.  ITor  should  it  be  affirnied,  Uiat  the  law  merely  shows  a 
spiritual  ofience  in  making  unequal  partition,  as  in  neglecting  a  priest  who 
attends  in  consequence  of  an  invitation  to  assist  at  a  Srdddha :  the  priest^ 
who  attends,  has  no  property  in  the  food  provided  for  that  celebration, 
iheugh  U  he  imm&ral  to  unihhold  ii.  The  text  of  ITabbba  (XXVIII)  shows, 
that,  if  an  unequal  division  be  made  by  a  father,  it  is  invalid.  If  unequal 
partition  be  erroneously  made  by  the  owner,  and  his  own  property  be 
immediately  devested  by  his  volition,  and  property  vested  in  all  the  sons,  <Hr 
in  him  who  receives  the  greater  portion,  what  useful  consequence  could 

*  These  words  do  not  occur  in  tiie  text  cited:  I  sappoee  an  aUnsion  to  the  textofNAaxDA 
(Book  ni,  Ch.  I,  V.  51,)  iHiich  differs  from  that  of  Mbnu  (v.  52  1,'of  the  fame  chapter,)  in 
snbstitiiting  the  word  now  quoted,  wjeafoMA^  they  acquire  or  giun,  for  ^a(madki^(kkcKkamlt^ 
they  earn.  Or  elae  it  is  an  error  purely  accidental;  after  citing  a  text  of  Hbhu,  to  refer  to  a 
8lmaart«xtof£TinDA.  T. 
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follow  from  the  consideration,  that  the  father  had  no  power  to  make  such  a 
distribution^  which,  nevertheUis,  would  remain  in  force  t  Therefore  is  the 
tifcle  of  sons  to  their  father's  wealth,  even  during  his  life,  admiited;  but  not 
the  power  of  aliening  it  at  pleasure.  Accordingly  the  text  died  in  a  former 
hook  (Book  II,  Ch.  lY,  v.  14)  is  pertinent  in  its  literal  sense :  conceiving, 
that  the  consent  of  the  son  is  presumed  in  the  case  of  precious  stones,  pearb, 
or  other  things,  which  have  no  long  duration,  being  given  away  by  the  father, 
this  is  propounded  in  respect  of  immoveable  property ;  and  the  practice  is 
such.  Kor  should  it  be  argued,  that  a  son  cannot  have  property  in  the 
estate  while  the  father  lives,  since  it  has  been  established  that  one  property 
resists  another  concurrent  title,  lest  property,  by  occupancy,  should  arise  in 
respect  of  a  chattel  not  abandoned  by  its  owner.  It  is  admitted,  that 
thieves  and  the  like  have  property,  by  occupancy,  even  in  a  chattel  which 
was  not  abandoned  by  the  owner.  Or  supposing  it  true,  the  difficulty  ia 
removed  by  affirming  that  one  property  only  resists  an  incompatible  property. 
The  title  of  three  descendants,  during  the  owner's  life,  is  mentioned  by 
Bauphatana  (III),  not  as  producing  property  immediate^  vested  in  the 
son  or  other  heir,  but  as  producing  a  right  which  entitles  him  to  aiiiene  it  at 
pleasure,  but  which  takes  effect  only  after  the  father's  property  has  expired. 
Thus  they  resolve  the  seeming  difficulty. 

But  that  is  wrong ;  since  there  is  no  authority  for  establishing  such 
property  within  property ;  and  the  law  of  equal  partition  (XL)  bears  a 
di^rent  import.  For  example;  equal  partition  may  be  considered  m  pre- 
o^tive,  like  the  maintenance  of  the  familv  out  of  a  man's  own  wealth* 
Thus  the  support  of  a  married  daughter  residing  in  her  father'^  house  (for  so 
the  term  i&  explained  by  VijntIfeswaba.)  is  approved  by  YajktaWalcta 
(LXXYII),  idthough  she  have  no  title  to  the  estate;  and  there  is  no 
difference,  so  far  as  proof  of  property  is  concerned,  between  the  ei\}oyment 
qfa  maintenance  and  the  receipt  of  a  share.  Vaohespati  BHiiTTAOHABYA 
and  others  also  do  not  admit  th^  son's  vested  title  in  the  paternal  estate 
during  his  father's  life. 

LXXVII. 

Yajnyawalota  : — After  assigning  a  sufficient  support  to  infants,  to  a 

married  daughter  residing  in  the  bouse  of  her  father,  to  aged 

persons,  pregnant  women,  persons  afflicted  w^ith  disease,  damsels 

yet  unmarried^  guests  and  servants,  the  husband  and  wife  may  enjoy 

the  residue. 

On  this  sfOiject  it  is  said ;  the  verb  "  divide"  Qthtg),  in  the  present  title, 
denotes  ownership  depending  on  affinity.  There  is  so  much  difference,  as  it 
relates  to  the  thing  or  the  person.  Consequently,  in  answer  to  the  question, 
*  what  shall  be  equal  ?'  which  arises  on  the  terms  of  the  liext «  equal  to  all," 
adducing  the  verb  *  divide*  or  make  a  partition  (vibhaf),  which  is  found  in  a 
text  of  scripture  "  (vibhajyat)  let  him  distribute,  Ac."  partition  {vi^hd^a) 
moat  be  affirmed  to  be  the  subject  of  ^Ao^  ^nAet:  for  the  phrase,  '<  when 
tiie  ieJixer  makes  a  partition  among  his  sons,"  suggests  property  vested  in 
the  sons  in  right  of  affinity.  Again  ;  in  the  case  of  partition  by  a  father. 
Us  property  being  devested  by  ms  choosing  to  make  a  distribution,  and  a 
aimilAr  title  being  vested  in  all  hie  cone^  the  right  of  receiving  a  greater 
aUotment  aocmes  to  the  eldest,  and  to  those  who  are  eminent  for  duty  and 
pety  or  the  IUlc,  by- consent  of  the  rest,  in  conformity  with  the  bw.    Bvt 
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if  the  father  make  a  gift  to  one  8on,  iu  the  form  of  a  relinquiahment, 
producing  the  effect  of  investing  another  with  property,  it  is  valid,  like  a 
gift  to  a  stranger,  whether  the  donation  consist  of  immoveable  property  or 
the  like  acquired  by  himself,  or  of  wealth  inherited  from  the  grandfather. 
However,  a  father,  giving  away  an  immoveable  estate,  which  has  descended 
from  the  grandfather,  without  the  consent  of  his  sons,  incurs  the  guilt  of  a 
moral  offence.  Under  the  text  of  Yajntawalcya  (XXXI II)  should  larger 
portions  be  assigned  by  the  father's  choice  to  sons  eminent  for  piety  or  the 
like,  still  their  property  originates  solely  in  their  affinity.  Consequently,  in 
the  case  of  partition  by  a  father,  both  the  volition  of  one  who  is  undisturbed 
by  disease  or  passion,  and  the  affinity  of  the  son,  contribute  to  vest  property. 
As  for  what  is  said,  that,  since  a  title  in  the  estate  of  the  father  and  grand- 
father is  vested  by  birth  alone,  therefore  the  father  is  independent  in  the  use 
of  all  property  except  immoveables,  whether  he  use  it  for  gifts  made  through 
favour,  for  the  support  of  the  family,  for  relief  from  distress,  or  for  other 
purposes  either  necessary  or  preceptive ;  but  he  is  controlled  by  his  sons  and 
the  rest  in  respect  of  immoveable  property,  whether  acquired  by  himself,  or 
inherited  from  his  own  father  or  other  ancestor  (Book  II,  Chap.  IV,  v.  14), 
that  is  wrong :  for  it  would  contradict  the  text  of  Devala,  "  they  have  not 
ownership,  or  full  dominion,  while  a  faultless  father  lives.*'  (V). 

But  if  a  paternal  grandfather  make  a  partition  among  his  grandsons, 
whose  own  fabhers  are  deceased,  and  in  that  case  give  more  than  his  equable 
share  to  any  one  grandson,  because  he  is  unable  to  earn  a  livelihood  or  the 
like,  what  shall  ensue  P  From  parity  of  reasoning,  such  unequal  distribution 
IS  valid.  In  like  manner,  should  any  one  grandson  betray  hatred  of  his 
father  or  paternal  grandfather,  he,  but  not  his  brother,  shall  be  excluded 
from  a  share.     This  shall  be  discussed  at  large. 

The  rule  of  ViSHiirir  expressing,  "  if  a  father  make  a  partition  with  his 
sons  ("XXV),  and  the  scripture  intimating  partition  of  heritage  in  favour 
of  sons,  partition  among  sons  alone  is  found  to  be  mentioned  :  how  then  can 
a  distribution  be  made  among  grandsons,  by  a  paternal  grandfather  ? 

LXXVIII. 

Yajntawalcya: — But  to  grandsons  by  different  fathers  shall  be 
allotted  the  portions  of  their  respective  fathers. 

To  grandsons,  of  whom  the  fathers  are  different,  shall  be  allotted 
poi-tions  in  right  of  their  several  fathers  :  all  the  grandsons  succeed  to  the 
proper  shares  of  their  respective  fathers.  Consequently,  so  many  shares 
should  be  formed  as  there  were  sons  of  the  original  proprietor,  and  should  be 
given  to  their  respective  sons ;  and  let  them  take  those  shares,  whether 
they  be  uterine  brothers  or  bom  of  different  mothers,  and  whether  they  live 
together,  or  subdivide  the  shares  according  to  the  number  of  their  own 
brothers  respectively :  such  is  the  meaning  of  the  text.  This  rule  of  adjust- 
ment is  grounded  on  positive  texts.  The  Mitdeshard, 

Should  not  this  text  be  affirmed  to  relate  to  partition  after  the  death 
of  the  father,  since  YIjnyawalcya,  having  propounded  partition  amcHi^ 
brothers  afber  discussing  that  which  is  made  by  the  father,  subjoins  this 
text  P  No ;  for,  immediately  after  this  text,  he  propounds  a  rule  respecting 
partition  made  by  a  father  (XOII) :  accordingly  the  text  of  Mbnu  (XXIX> 
has  a  similar  import.  This  text,  therefore,  being  applicable  to  bo^  most  be 
considered  as  relating  to  both  suhjeets  :  but  the  text,  which  will  be  cited 
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(LXXXIII),  concerns  only  piurtitdon  made  by  a  father ;  Htw  it  is  placed 
immediately  after  that  topic. 

LXXIX. 

CAttatana:— Should  a  son  die  before  partitioiif  his  share  shall  be 
allotted  to  his  son,  provided  he  had  receiyed  no  fortune  from  his 
grandfather : 

2.  That  son's  son  shall  receive  his  father's  share  from  his  unole,  or 
from  his  uncle*8  son  ;  and  the  same  proportionate  share  shdl  be 
allotted  to  all  the  brothers,  according  to  law : 

3.  Or,  if  that  grand$on  be  also  deadj  let  his  son  take  the  share ;  beyond 
him,  succession  stops. 

MiSBA  reads  mvibhaeti  n^prM  instead  of  awbhaaU  mnU  putrS,  and 
expoonds  the  text  by  supplying  the  word  ^'  brother"  (should  a  brotiiar, 
hetnff  himself  ^titled  to  a  sharBy  die  before  partition,  ^c.)  **  His  son" 
9isnifie9  the  son  of  that  brother.  ''  Fortune ;''  a  portion.  What  share 
shall  the  brother's  son  receive  P  The  legislator  repHes  to  that  question  ; 
''his  father's  share."  ''His  son/'  in  the  eubseqmefU  verse  (LXXIX  8), 
spp^ifies  the  great  grandson  of  him  whose  estate  is  distributed.  Henee  the 
estate  of  the  householder  shall  be  divided  according  to  the  number  of  sons. 
The  share,  therefore,  which  is  allotted  to  a  son,  shall  be  received  by  bis 
son  or  grandson,  not  by  his  great  grandson ;  for  beyond  the  son's  grandson, 
succession  stops.    This  relates  to  parceners  living  together* 

It  is  proper  in  this  instance  to  explain  the  word  *'  himself  (nija)  the 
person  who  receives  a  share  of  the  estate,  whether  son  or  brother :  else  the 
text  could  not  relate,  to  the  case  of  partition  made  by  a  father.  It  is  not 
his  meaning  that  the  text  relates  not  to  partition  by  a  father ;  nor  does  the 
text  contain  the  word  "  brother." 

"  Before  partition,",  or  literally  "  undivided,"  denotes  pne  with  whom 
psrtition  has  not  been  made.  May  not  strangers  be  proposed  as  undivided 
persons  P  IXo ;  for  the  term  is  used  with  reference  to  the  right  of  partition; 
as  the  word  d'hSnu  (sucked)  signifies  a  milch  cow,  and  pamaja  (produced 
in  mud)  signifies  a  lotos :  and  t^e  right  of  partition  consists  iu  the  relation 
of  th^  son  to  the  original  possessor  and  the  like.  Even  i\e  son  of  the 
daughter  of  a  man  who  leaves  no  male  issue,  and  the  son  of  A  mother's 
sister,  are  not  intended  by  the  term  "  undivided,"  since  they  belong  to 
other  families.  Or,  in  other  instances,  the  term  '  co-parcenary  of  undivided 
penons,'  aignifies  the  joinir  ownership  of  the  same  thing;  but  here  it  bears 
a  literal  sense,  and  strangers  are  excluded  by  the  subject^  namely, "  son  :"  a 
son  may  be  truly  said  to  be  unseparated  from  his  father.' 

-"Provided  he  had  received  no  fortune"  (LXXIX  1)  :  otherwise,  if  the 
cciginal  j^prietor,  having  made  a  partition  among  his  aons  or  grandsons, 
lur«  reun^ed  with. some  of  lus  sons,  partaking  of  ihe  same  food  with  them, 
and  if  parlation  be  again  prof>osed  after  a  great  lapse  of  time,  a  share  would 
be  due  io  his  grandson,  even  ia  this  partition,  as  in  the  former  distribution. 
If  the  reading  cited  in  jUie  Retndeera  be  followed  {uvibhaeU  4nrit^  futi^)^ 
the  legifiiLMtor,  having  JO  forpoopounded  partition  by  a  father,  procee^dsto 
ihe anlijacif^ paetilfion  among bvothers ; ' heahellceoeive his  lattier's  share  ; 
or,  should  helie  idsad,  his  aon  di^dl  take  that  share;'  the  text  must  be  so 
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supplied.    Bat  CHAin>i8WABA  fiajs ;  *  If  any  one  of  Ihe  brothers  be  livingy 
the  son  of  that  brother  shall  have  no  share.' 

LXXX. 
DiVALA : — ^As  the  suspended  water-pot  matures  the  pippala  tree,  so  a 

father,  a  grandfather,  and  a  great  grandfather  cherish  a  son  fix>m 

the  moment  of  his  birth, 
2.    With  honey,  flesh«meat,  pot-herbs,  milk  and  milky  food ;  reflecting j 

^'  he  will  give  us  the  annual  irdddha^  and  that  which  is  offered  under 

^^  the  lunar  asterism  Maghd.^^ 

From  this  text  of  DxTALAy  Jih^ayjIhaka  argues,  in  the  section  on 
Partition  among  Brothers,  that '  sons  and  the  rest  of  three  persons  have  an 

*  equal  title  to  the  succession,  because  they  equally  confer  benefits  on  the 

*  person  from  whom  they  inherit :  their  title  is  not  successive  in  the  order  of 

*  proximity,  the  title  of  the  grandson  on  failure  of  a  son,  and  the  title  of  the 

*  great  grandson  on  failure  of  a  son's  son.     If  that  be  the  case,  have  a 

*  grandson  and  a  great  grandson,  although  their  own  fathers  be  living,  a 
'  title  to  the  succession  P    No ;  for  they  do  not  confer  immediate  benefits, 

*  since  they  are  not  entitled  to  offer  the  double  set  of  oblations.    If  one  son 

*  have  left  three  children,  and  the  other  son  be  living,  then,  on  the  supposi- 

*  tion  of  equal  benefits  conferred,  would  not  the  estate  be  divided  into  four 
^  e^t^al  shares  ?    No ;  since  the  right  of  sons  is  grounded  on  their  birth  and 

*  relation  to  their  father,  their  sons  can  only  have  a  claim  to  so  much  aa 

*  they  were  themselves  entitled  to ;  the  three  grandsone  have  a  right  to  one- 

*  half  of  the  estate,  and  their  uncle  to  the  other  half.'  To  this  it  may  be 
objected,  that,  if  there  be  two  sons,  and  one  has  a  grandson  whose  own 
father  is  deceased,  why  should  not  that  grandson,  succeeding  to  his  deceased 
father,  have  a  title  to  a  share  of  the  common  estate,  although  his  own 
paternal  grandfather  be  living.  Again  ;  the  male  issue  of  a  son,  who  is 
become  a  recluse,  would  have  no  title  to  succession.  It  should  not  be 
affirmed,  that  a  great  grandson,  whose  own  father  .is  deceased,  deriving  his 
title  through  his  own  grandfather,  can  only  have  a  right  to  the  property 
which  accrues  to  that  ancestor,  and  is  debarred  by  its  being  vested  in  his 
grandfather.  There  would  be  no  ground  of  choice  (on  Jiici^AYlHAVA'a 
supposition)  whether  property  should  vest  in  the  son  or  in  the  great 
grandson.  In  the  silence  of  the  law,  it  would  not  be  possible  to  esti^liah 
the  superior  right  of  the  son. 

LXXXI. 
PiYALA:*-Partition  of  heritage  among  undivided  parceners,  and  a 
second  partition  among  divided  relatives  living  together  after  re- 
ufdouy  shall  extend  to  the  fourth  in  descent :  this  is  a  settled  rule. 
This  text  may  also  relate  to  partition  by  a  father,  in  this  manner: 
among  undivided  parceners,  between  whom  no  partition  has  taken  place, 
and  among  divided  relatives,  who  have  received  a  distribution,  but  who  are 
reunited  and  live  together,  partition,  and  in  the  hut  eaee  a  second  partition, 
may  be  made  with  the  original  owner  or  his  issue,  as  the  case  may  be,  as 
far  as  the  fourth  in  descent   or  great  grandson  of  the  original   owner. 
*^  Second"  does  not  relate  to  partition  among  undivided  parceners ;  for  it  is  a 
rule,  that  an  epithet  which  is  liable  to  objection  is  superfluous. 
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TiXXXTT. 
DiYALA : — So  far,  namely,  as  far  as  the  fourth  in  descentj  relatives  are 
sapindasy  or  connected  hy  funeral  oblations;  beyond  him  the  funeral 
cake  is  rescinded :  Sages  declare  partition  of  inheritable  property  to 
be  co-ordinate  with  the  gift  of  funeral  cakes. 
"So  for,"  as  far  as  the  fourth  in  descent,  relatives,  or  persons  sprang 
from  the  same  family,  are  sapindas :  for  example,  one  gives  the  faneral  cake, 
the  other  three  receive  the  oblation  :  hence  there  is  a  mntoal  connexion,  by 
the  gift  and  receipt  of  funeral  cakes,  between  fonr  persons.    And  this  con- 
nexion of  sapindas  regards  inheritance ;  but  the  connexion  of  sapindas,  in 
respect  of  impurity  bj  reason  of  the  dead,  extends  to  the  seventh  in  descent, 
iDcludiDg  the  ancestors,  who  partake  of  the  rice  wiped  off  the  hand  with 
which  the  funeral  balls  were  offered.*    This  shall  be  discussed  in  its  place ; 
of  what  use  would  be  a  misplaced  disquisition  P    "  Beyond  him,  (beyond  the 
fourth  in  descent,)  the  funeral  cake  is  rescinded ;"  for  there  is  not,  between 
more  distant  relatives,  the  mutual  connexion  of  giving  and  receiving  the 
funeral  balls.     We  thus  expound  the  text. 

"  Sages  declare,"  &o. ;  they  declare  the  succession  of  inheritable 
property  to  be  co-ordinate  with  the  gift  of  funeral  cakes.  Consequently,  he 
who  offers  the  double  set  of  oblations,  and  the  funeral  cake,  succeeds  to  the 
heritage.  But  Chakdkswaba  says,  '  this  text  is  applicable  when,  partition 
not  having  been  made,  property,  not  enjoyed  by  one  co-heir,  is  solely  enjoyed 
by  another  residing  in  the  same  province*'  It  should  be  here  remarked, 
that  if  a  son  die  after  partition,  but  some  property  remained  in  co-parcenary, 
a  share  of  that  undivided  property  must  be  given  to  the  son  of  the  deceased 
when  a  partition  of  it  is  made. 

T.YXXTTT. 

Yajntawalota  : — When  the  father  makes  an  equal  partition  among 
his  sons,  his  wives  must  have  equal  shares  with  them,  if  they  have 
received  no  wealth  either  from  their  lord  or  from  his  father. 
If  he  make  an  equal  partition  among  his  sons  by  his  own  choice,  he 
must  give  equal  shares  to  such  of  his  wives  also  as  have  no  male  issue. 

The  DipaeaUed. 

HsLAYTOHA  says,  *  Wives  who  have  no  sons  are  here  intended.'    And 
Jiic^TAVAHANA  also  coDCurs  in  that  opinion. 

LXXXIV. 

Vyasa  : — But  the  wives  of  the  father,  who  have  no  sons,  are  declared 

entitled  to  equal  shares  with  the  sons  of  other  wives :  and  so  are  all 

the  wives  of  the  paternal  grandfather ;  they  are  pronounced  equal 

to  mothers. 

''Of  the  father ;"  the  sixth  case  with  the  active  sense :  '  a  partition 

being  made'  must  be  supplied.     ConsequenUy,  a  partition  being  made  by  a 

father,  his  wives,  who  have  no  sons,  are  declared  entitied  to  equal  shares. 

Such  is  his  (Jiic6tay1haha'8)  opinion ;  and  EAeHUHAimAKA  and  others 
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concur  in  the  same  interpretation*  It  should  not  l;>e  argued,  that  the  con- 
struction of  the  text  is,  "  the  wives  of  the  father ;"  and  coosejiuently,  when 
partition  is  made  by  sons  after  hia  death,  the  wives  of  their  father,  who 
have  no  male  issue,  namely,  their  step-mothers,  shall  hare  equal  shares;  and 
the  text  therefore  relates,  to  partition  made  by  sons.  When  partition  is 
made  by  sons,  the  law  does  not  allot  a  share  to  the  step-mother,  who  has  no 
male  issue.  Nor  should  it  be  argued  that  this  text  of  Vtasa  is  alone  an 
ordinance  of  sufficient  authority.  There  is  no  difficulty  in  referring  it  to 
partition  by  a  father.  Nor  should  it  be  argued  that  the  text  of  Vbihaspati 
(LXXXV)  is  an  ordinance  of  that  import,  both  dam  and  mother  (janani 
and  mdtri,  genitrix  et  mater)  being  inserted  to  evince  that  both  mother  and 
step-mother  are  meant.     • 

LXXXV. 

VrIhaspati  :— On  the  death  of  the  father,  the  mother  (janani)  has  a 

claim  to  an  eqaal  share  with  her  own  sons ;  his  mothers  (m&tarah) 

take  the  same  share ;  and  the  unmarried  daughters  each  a  fourth  of 

a  share. 

Since  the  word  **  mothers,"  requiring  elucidation  (mothers  of  whom  ?), 
might  first  suggest  ^'  son"  for  the  answer,  because  he  is  the  most  obvious 
agent  in  the  sentence  (as  in  the  phrase,  '  he,  the  ion,  behaves  with  piety 
towards  his  mother^) ;  yet,  as  the  same  ^nse  has  already  been  obtained  from 
the  former  part  of  the  sentence,  "  on  the  death  of  the  father,  the  mother  has 
a  claim,  Slq."  father,  being  the  subject  of  the  text,  occurs  for  the  answer  to 
the  question, '  mothers  of  whom  ?'  Consequently,  the  wives  of  the  paternal 
grandfather  are  entitled  to  equal  shares  with  his  grandsons  ;  for  this  corres- 
ponds with  the  text  of  VtAsa  (LXXXIV).  Thus,  according  to  Jim^a-^ 
TAHANA,  Raohukaitdaka,  ^bi  C^8H5A  TekcalakcAba  and  the  rest,  when ' 
partition  is  made  by  a  father,  a  share  equal  to  that  of  a  son  must  be  given 
to  the  wife  who  has  no  son,  not  to  her  who  has  male  issue ;  her  son  should 
be  considered  as  alone  entitled  to  share  in  the  partition :  this,  they  think^ 
agrees  with  (K)mmon  sonde.  But,  when  partition  is  made  by  sous,  no  share 
need  be  allotted  to  the  step-mother,  who  has  no  male  issue  ;  but  food  and 
raiment  must  be  assigned,  for  the  late  owner  of  the  property  was  bound  to 
support  her.  HsLAruDHA  and  the  author  of  the  Dipaealied  concur  in 
opinion,  that,  when  partition  is  made  by  a  father,  no  share  shall  be  allotted 
to  the  wife,  who  has  a  son  ;  but  the^  author  of  the  Dipaealied  does  not  hold, 
that  no  share  shall  be  allotted  to  the  step-mother,  who  has  no  male  Issue, 
when  partition  is  made  by  sons.    Ohanbbswaba  says,  *  when  partition  is 

*  made  by  sons,  a  share  must  be  allotted  to  the  step-mother,  who  has  no 

*  male  issue :  l^e  particle  **  but"  (LXXXIY)  has  the  sense  of  also ;  conse-* 
'  quently  the  wives  who  have,  and  those  who  have  not^  sons,  are  entiUed  to 

*  shares.'  Misba  delivers  a  similar  opinion ;  and  ^ula^pIni  also  remarks, 
'  the  wives  of  the  father  must  receive  equal  shares,'  from  the  sons  of  course. 

Since  it  might  coincide  with  the  text  of  YIjntawalcya,  **  the  mother 
df  lK>n8  making  a  partition  after  ike  death  of  their  fkther  shall  also  take  an 
^ual  share,"  it  might  be  questioned,  whether  the  term  *' wires  of  the 
father"  (LXXXIV)  mean  the  mother  of  the  sons,  expressed  in  the  plural 
number  by  way  of  allumon  to  marriages  eontraoted  in  various  daases.  It 
oould  not  be  said,  that  "  mother"  in  the  text  of  Yajittawalcta  signifies 
both  natural  mother  and  9tep-mother.    A  word  cannot  be  admitted  in  a. 
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prhnarj  tnd  seoondarj  feme  at  the  tame  time;  for  it  is  a  nile  in  philology, 
tiiat  a  ward,  uttered  hut  once,  conveys  hat  one  meaning.  la  it  not  for  the 
purpose  of  ohviating  this  douht,  that  the  legislator  adds,  "  who  have  no 
sons"  (LXXXIV)  ?  And  the  construction  preferred  by  Jim^avIhaita 
and  the  rest,  which  recites,  "  partition  being  made  by  a  father,"  should  be 
alone  admitted.  If  this  be  alleged,  it  is  denied ;  for  it  is  a  rdle,  not  to 
deduce  from  other  texts  the  explanation  of  a  clear  precept ;  and  it  would  be 
therefore  wrong  to  remove  the  term  "  who  have  no  sons"  from  its  natural 
and  near  connexion  in  the  sentence,  to  construe  it  with  the  word  "  wives," 
at  ihs  same  time  separating  this  from  the  words  "  of  the  father."  Again ; 
the  last  half  of  the  text  of  Y YisA  must  be  considered  as  relating  to  partition 
among  brothers  after  the  death  of  the  father,  since  it  tsontains  the  term 
"  wives  of  the  grandfather. "  .  Consequently,  the  first  hemistich  relating  to 
partition  by  a  father,  and  the  last  hemistich  to  partition  made  by 
sons  after  the  death  of  the  father,  the  text  would  be  carried  out  of  the 
due  path.  Mother,  in  the  phrase '' equal  to  mothers,"  requiring  the  son 
for  the  person  who  makes  the  distribution,  and  who  gives  a  share  to  the 
wife  of  the  grandfather,  and  his  mother's  share  not  being  specified  in  the 
text,  there  would  be  the  additional  trouble  of  seeking  the  following  text 
of  another  Sage :  '^  the  mother  shall  take  an  equal  share  with  her  sons, 
after  the  death  of  her  lord."*  I^or  is  there  anything  inconsistent  with 
the  text  of  Tajktawalcta  ;  for  in  many  instaneesf  the  word  **  mother" 
is  employed  in  the  sense  of  step-mother,  ^or  is  this  construction  liable 
to  the  objection  of  a  word  being  used  in  two  senses  at  the  same  time ; 
for  the  word  is  accepted  in  one  sense  only,  '  wife  of  the  father,'  a  secondary 
sense  without  abandoning  the  natural  meaning ;  as  in  tt^e  example,  *  preserve 
the  curds  from  the  crows,'  that  w,  from  any  animal  which  might  deitroff 
them.  ddLAPANi,  in  the  jDhaealiod,  commenting  on  the  text  of  YIjkta- 
WALOTA,  cites  the  text  of  YTisA  as  bearing  the  same  import.  Accord- 
ingly, in  the  text  of  Tbiha8Pati,  "  natural  mother"  (jananl)  is  used  in  the 
singuUr  number,  because  she,  who  bore  the  son,  is  individual ;  and  since 
step-mothers  may  be  numerous,  the  word  "mother"  (mdtrt),  denoting  the 
step-mother,  is  used  in  the  plural  number  (mdiarah) :  and  there  "  mother" 
(wkUrt)  signifies  step-mother  only,  bearing  a  figurative  sense,  wherein  the 
natural  meaning  is  abandoned ;  and  the  preceding  phrase  is  added,  to  remove 
the  doubt  whether  the  natural  mother  be  alone  entitled  to  a  share^  since 
**  mother"  (mdtri)  might  signify  natural  mother  only ;  in  the  same  manner 
as  the  term  "  those  who  have  no  sons,"  is  added  in  the  text  of  YyAsa. 
ChandIbswaba,  commentiqg  on  the  text  of  ViufHAapAT];  says,  ''natural 
mother"  (janam)  here  signifies  her  who  has  a  son ;  and  mothers  (mdtarah)^ 
wives  of  the  father.  YIchbspati  Misba  expounds  "  on  failure  of  him,"  on 
the  death  of  the  father  (LXXXY)  ;  "  natural  mother"  (jananl)^  she  who 
has  a  son ;  ''mothers"  (mdtart^)^  step-mothers  who  have  no  male  issue :  all 
these  shall  have  equal  shares  with  the  sons  ;  and  unmarried  aisters  ahall 
have  each  a  quarter  of  their  brother's  share,  to  defray  the  expenses  of  their 
nuptials.  The  claim  to  an  equal  share  with  the  sons  must  be  considered  as. 
a  derivative  title,  arising  out  of  another  absolute  title,  in  this  mode ;  what- 
ever would  have  been  their  shares  had  they  sons,  the  same  ihares  shall 
they  receive  tf  thoy  have  no  male  iaue.    Consequently,  if  a  priest  have  a 

*  See  a  note  at  paga  t4$* 

t  An  Instanoe  is  given,  Init  I  do  not  recall  the  remainder  of  the  text,  if  Ithout  wliicb  the 
quotation  cannot  he  confidently  translated.  T. 
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barren  wife  of  the  military  class,  three  shares  must  be  teverall^  allotted  to 
the  sons  of  the  Brdhmeni  wife,  bat  two  shares  to  the  dhatrufd  wife,  and  so 
forth.  YiBHKU,  omitting  the  word  "  equal/'  and  using  the  word  "  proper- 
tionate/'  makes  this  evident. 

LXXXVI. 

Vishnu  : — Mothers  take  shares  proportiooate  to  the  shares  of  sons, 
and  so  do  unmarried  daughters. 

On  this  JiM^AYAHANA  has  remarked,  that  mothen  take  shares  in  pro- 
portion to  the  shares  of  sons  :  as  the  shares  allotted  to  sons  are  four,  three, 
two,  and  one,  in  the  direct  order  of  the  classes,  so  are  the  same  shares  also 
allotted  to  wives  of  the  same  classes.  Else  it  would  have  been  said, 
whatever  shares  are  allotted  to  the  sons,  the  same  shall  be  also  allotted  to 
the  wives.  By  the  expression  '  the  shares  allotted  are  four,  three,  two,  and 
one,  in  the  direct  order  of  the  classes,'  it  is  intimated,  that,  as  the  Cshatriyd 
son  of  a  Brdhrruina  shall  take  three  shares,  so  shall  the  Cshatriyd  wife. 
However,  this  text  is  propounded  as  applicable  to  the  case  of  partition  by  a 
father.  The  distribution  of  four,  three,  two,  and  one,  shares,  will  be  subse- 
quently discussed. 

^  And  unmarried  daughters  take  shares  proportionate  to  those  of  sons  :* 
such  is  the  construction  of  the  text.  Consequently,  since  it  has  the  same 
import  with  the  text  of  Ybihaspati,  they  each  receive  the  quarter  of  a 
share.  By  saying  '  in  proportion  to  the  shares  of  the  sons,'  it  is  expressed, 
that  a  virgin  shall  receive  a  fourbh  of  such  share  as  would  be  allotted  to  a 
son  of  the  same  class  with  that  from  which  she  sprang. 

Again  ;  the  annexing  of  the  Epithet  ^'  childless,  or  who  have  no  sons," 
is  considered  as  groundless  by  the  author  of  the  Dipaealicd,  by  HblAyudha 
and  others ;  but  that  is  not  affirmed  by  Yijnt1nbj§waba,  Chaiidbswaea, 
yiCHBSPATi  MiSBA,  and  the  rest.  It  is,  consequently,  their  opinion,  that 
when  partition  is  made  by  a  father,  even  the  wife,  who  has  sons,  may  claim 
a  share.  But  some  think  the  opinion  delivered  by  the  adthor  of  the 
DipaealieA.  consistent  with  the  reason  of  the  law;  since  the  particle 
**  but"  in  the  text  of  YtisA  is  exclusive ;  therefore,  as  no  share  should  be 
given  to  her,  who  has  male  issue,  when  partition  is  made  by  sons,  so,  from 
parity  of  reasoning,  none  should  be  given  when  partition  is  made  by  the 
father.  It  should  not  be  argued,  that,  according  to  the  opinion  of  Chak- 
DBSWARA  and  the  rest,  the  words  *'  afb€Tthe  death  of  her  lord,"  in  the  text 
quoted  by  Jim^ayIhaka,*  and,  ^'if  the  father  be  dead"  in  the  text  of 
Catxayaka  are  unmeaning,  since  it  is  directed,  that  a  wife,  whether  she 
have,  or  have  not,  male  issue,  shall  take  an  equal  share  with  the  sons,  whether 
their  father  be  living  or  deceased.  If  the  father  be  living,  greater  or  less 
shares  are  received  through  his  choice,  in  proportion  to  duty  or  piety,  and 
the  like ;  but,  after  his  death,  equal  shares  alone  are  received,  without 
attending  to  the  duty  and  piety  of  sons,  or  the  like :  and  in  the  case  of  par- 

*  Expecting  the  texts  to  be  cited  at  large  in  other  places,  I  had  here  omitted  these 
imperfect  quotation  a;  bot  I  now  labjoin  them  in  this  note* 

Text  quoted  by  JikdrAviHANA :  The  mother  shall  take  an  eqnal  share  with  her  eons 
after  the  death  of  her  lord. 

CiTTiTABA:  And  the  mother  shall  have  an  equal  share  with  her  sons,  if  the  Ctther  be 
dead.  '  T. 
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tition  by  a  father,  wivet  are  entiiled  to  equal  shares  compared  with  each 
other )  but  in  the  case  of  partition  made  by  sons,  they  are  entitled  to  equal 
shares  wibh  the  sons.  In  this  and  other  drcumstanoes,  there  is  much 
difference.  Consequently,  the  rariance  of  these  two  opinions  consists  herein : 
according  to  OHAHBiswAjaA  and  the  rest,  whether  partition  4b  made  by  the 
father  or  by  his  sons,  equal  shares  must  be  allotted,  conformably  with  the 
law,  to  the  wives  who  have  no  male  issue,  as  well  as  to  those  who  have  sons; 
according  to  JiMdrAvlHAKA  and  the  rest,  when  partition  is  made  by  a 
father,  an  equal  share  must  be  given  to  the  wife  who  has  no  male  issue ;  and 
when  partition  is  made  by  sons,  to  the  natural  mother  of  those  sons.  The 
question  should  be  examined  by  the  wife. 

These  must  only  be  allotted,  if  no  female  property  have  been  given ;  for 
the  remaining  hemistich  expresses,  "if  they  have  received  no  w^th,"  Ac. 
(LXXXIII) :  hut  if  female  property  have  been  given,  an  equal  share  com- 
pleted by  including  that  property  must  be  allotted,  in  the  manner  ordained 
in  the  following  text  of  Tajhtawalcta. 

tliXXXVIL 
YiJNTAWALCTA : — To  a  woman,  whose  husband  marries  a  second  wife^ 
most  be  given  an  equal  present  on  that  second  marriage,  or  equal  to 
what  the  new  wife  shall  receive  on  her  nuptials^  if  she  had  herself 
received  none  of  the  wealth  usually  given  to  women ;  but  if  such 
wealth  had  been  delivered  to  her,  she  is  held  entitled  only  to  a 
moiety  or  part  of  the  gift  at  the  second  wedding. 

By  one  who  desires  a  second  marriage,  an  equal  present  must  be  given 
to  satisfy  the  former  wife;  as  much  as  is  settled^  the  new  wife,  not  more 
nor  less.  But  if  she  had  already  received  such  wealth  as  is  usually  given  to 
women,  from  her  husband's  family  (for  the  text  coincides  with  the  preceding), 
then  a  moiety,  that  is,  less,  shall  be  given :  the  equivalent  present  shall  be 
completed  by  including  the  female  property  received  from  her  kushand^s 
family.  Since  it  is  a  rule,  that  an  exposition  of  law,  affirmed  in  one  case, 
shall  be  extended  to  others,  unless  some  impediment  occur ;  and  since  it  is 
necessary  to  satisfy  the  Question,  what  should  be  done  when  female  property 
has  been  already  given  r  therefore  should  the  same  be  established  in  the 
present  case.  Moiety  (ardha),  in  the  masculine  gender,  signifies  part  in 
general,  not  equal  part  or  exact  half,  which  is  signified  by  the  same  word  in 
tiie  neuter  gender*  ^bi  Gbishka  TbroIlakoa&a  says,  *  as  much  should  be 
given  to  the  superseded  wife  as  to  the  second  wife.'  But  YuirrlvxgwABA 
thinks,  the  word  *'  equal"  signifies  so  much  as  is  expended  at  the  second 
wedding.  Both  conceive,  that  whatever  has  been  promised,  which  is  fit  to 
be  given,  must  be  delivered,  provided  the  promise  were  not  made  under  the 
influence  of  lust,  wrath,  or  the  like.  The  gift  of  less,  or  of  a  moiety,  is 
improper ;  for  a  text  shows,  that  a  promise  legally  made  in  words,  but  not 
performed  in  deed,  is  a  debt  of  conscience  in  this  world  and  in  the  next 
(Book  II,  Chap.  lY,  v.  46  and  44.)  This  should  be  discussed  in  the 
chapter  on  the  Property  of  Women. 

**  His  wives  must  have  equal  shares"  (LXXXIII).  Equal  shares  with 
whom  ?  To  this  question  JiWTAvlHAirA  and  BAeHUHAHDAVA  rej^y, '  equal 
shtfea  with  the  sons.'  For  JhctoAYlHAiTA  observes,  '  an  equal  division 
bebg  made  by  the  father  among  his  sons,  all  his  wives  must  have  equal 
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shares.'     Raghttitandana  says,  *  the  legislator  ordains,  that,  when  partition 

*  is  made  by  a  father,  an  equal  share  with  the  sons  shall  be  allotted  to  Uie 

*  wife,  who  has  no  male  issue.'  Their  meaning  is  this :  the  former  text 
(XXYX)  presenting  this  sense,  ''  the  father  may  divide  the  estate  among  all 
**  his  sons  in  e^^al  shares,"  or,  tn  other  toordt^  give  one  son  an  equal  share 
with  another  son,  it  is  proper  in  the  present  instance  to  assume  the  con* 
struction  therefrom,  since  it  readily  presents  that  allusion.  In  like  manner, 
when  partition  is  made  by  sons  after  the  death  of  the  father,  a  complete 
share  must  be  allotted  to  a  mother,  who  has  already  received  such  property 
as  is  usually  given  to  women,  including  in  that  share  such  several  property ; 
for  it  is  a  rule,  that  aH  exposition  of  law,  affirmed  in  one  case,  shall  bb 
extended  to  others,  unless  some  impediment  occur. 

Should  the  father,  by  his  own  choice,  give  equal  shares  to  all  his  sons, 
his  wives  must  have  eqiud  shares  with  his  sons,  if  they  have  received  no 
female  property ' either  from  their  lord  or  from  his  father;  but  if  such 
property  have  been  given,  a  moiety  or  oAer  part  of  a  share  will  be  brdained 
(LXXXYII).  If  he  allot  an  excellent  share  to  the  eldest  son  and  so  forth, 
his  wives  shall  not  have  such  exoellent  shares  and  the  like ;  but,  after 
setting  apart  the  deducted  aUotmente,  they  shall  receive  emial  shares 
together  wibh  a  deduction,  as  ordained  by  Apabtamba  (LXXXyIII). 

The  JiUdeihard. 

But  others  explain  the  phrase,  ^'  wives  must  have  equal  shares,"  '  they 

*  must  have  equal  shares  with  each  other.  If  female  property  have  been 
^  given  to  one  wife,  the  others  must  also  have  equal  presents.     Shall  equal 

*  sums  to  that  which  had  been  already  given  to  one  wife,  be  given  to  the 
'  rest  P  or  shall  any  additional  sum  be  given  to  the  first,  and  greater  sums 
'  to  the  rest,  for  the  purpooe  of  equalitsing  their  ullotmenti  ?    The  diffinrenoe 

*  depends  on  the  choice  of  him  who  makes  tiie  distribution  of  properly 

*  acquired  by  himself;  and  the  same  will  be  also  established  in  the  case  of 
'  properly  inherited  from  the  paternal  grandfather.  Such  is  the  mode  of 
'  iotorpretatioB  approved  bv  GHAKDiiswABA,  YioHBaPATi  and  the  rest.  But 
^  it  shovld  be  remarked,  that,  wihen  no  several  property  has  been  given  to 
^  any  one  wife,  then  wealth  must  be  given  to  all  the  wives,  so  that  their 
'  shares  be  equal.'  They  conceive,  that  *'  equal  shares"  in  this,  as  in  the 
former  text  (LXXXIII  and  XXYI),  should  be  argned  to  signify  equal  to 
each  other :  but  the  present  text  contains  %  special  rule,  that  i^ares,  equal  to 
each  other,  shall  be  allotted,  including  such  wealth  as  is  usually  given 
to  women. 

The  opinion  of  Jik^tatahana  is  aocurate ;  for  the  shares  of  wives  are 
ordained  equal  to  those  of  «ons ;  and  when  partition  is  made  by  sons,  tbe 
share  of  the  mother  is  shown  equal  to  that  of  her  son.  On  the  otber 
exposition,  an  honest  man  finds  no  certainty  what  sums  ought  to  be  i^iren 
to  the  wives. 

"From  her  lord,  or  from  hb  father,"  (LXXXIII):  this  is  a  mere 
instance,  comprehending  his  grandfather,  mother  and  the  rest  The  meaoine 
b  thb ;  when  she  has  received,  from  any  person,  wealth,  which  shotild 
uUimately  have  accrued  to  her  husband,  that  shall  be  included  in  completing 
her  allotment ;  but  if  she  received  it  from  her  own  father  or  other  relative, 
or  from  the  maternal  unde  or  other  collateral  kinsman  of  her  lord,  such 
wealth  shall  not  be  included  in  her  allotment,  because  it  was  exdosive  of  hia 
claims.  Such  b  the  method  of  mterpreiation  consistent  with  contmon 
sense.    The  completion  of  a  share  does  not  follow  from  thb  teit  of  YkrmwA^ 
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WALOTA ;  for  he  delivers  the  exception  in  general  terms,  'Sf  they  have 
received  no  "  wealth,"  Ac.  (LXXXIII)  :  but  it  follows  from  the  text, 
which  contains  the  word  moiety  (ardha)  in  the  masculine  gender,  and  there- 
Jbre  sigwijymg  u  part  in  general.  Consequently  Yajntawalcya  excepts 
from  the  delivery  of  a  full  share,  such  wives  as  had  already  received  female 
property. 

MiSBA   has  explained  the  upe  of  the.  word  ^when^'   in  this  text 
(LXXXIII)  ;  *  but  when  he  reserves  the  greater  part  of  his  fortune,  and 

*  gives  some  trifle  to  his  sons,  or  takes  a  doable  share  for  himself,  the  husband 

*  must  give  so  much  wealth  to  his  wives  out  of  his  own  share  alone ;  accord- 
^  ingly  the  separate  delivery  of  shares  to  wives  is  only  ordained  when  be 
'  makes  an  equal  partition.*  His  notion  is  this  :  when  a  father  makes  an 
equal  partition,  his  wives  must  have  equal  shares ;  but  when  he  does  not 
make  an  equal  partition,  he  need  not  allot  a  share  to  his  wife,  but  shall  sup- 
port her  out  of  the  wealth  which  he  reserved  for  himself;  and  equal  partition 
signifies'  the  allotment  of  equal  shares  to  his  sons  and  himself.  This  is  liable 
to  objection :  for  three  cases  have  been  propounded  (XXYI),  and  the  allusion 
to  the  last  case  would  alone  be  relevant.  It  should  not  be  aMrmed,  that  equal 
shares  allotted  to  the  father  and  to  his  sons  are  intended :  for  it  is  declared,  that 
he  may  reserve*  the  greatest  part  of  what  he  acquired ;  and  two  shares  of  the 
patrimony  inherited  from  the  paternal  grandfather  will  be  ordained  for  the 
father  who  makes  a  partition.    As  for  what  is  said  by  Jim^avIhana,  that 

the  natural  father  of  a  son  begotten  on  an  appointed  wife  shares  equally 
with  the  son  ;  that  is  not  contemplated  in  the  text  of  Yajnyawalcta 
(LXXXIII).  Were  it  so,  there  would  be  an  impropriety  in  abandoning 
the  principsd  form  of  partition  suggested  by  the  general  designation,  to 
consider  the  text  as  propounding  the  succession  of  the  father  of  a  son  begot- 
ten on  an  appointed  wife.  Consequently  the  text  only  signifies,  that  all  the 
sons  have  equal  shares  with  each  other :  the  double  or  single  share  of  the 
father  follows  only  from  the  texts  of  other  Sages.  If  he  give  so  much 
wealth  oat  of  that  which  he  reserved  for  himself,  does  he  not  give  a  share 
to  his  wife  ?  and,  in  the  case  where  a  double  share  is  received,  a  father  who 
had  many  wives  would  be  nearly  reduced  to  indigence. 

Bat  Ohakdbswaba  observes,  '  when  the  father  allots  equal  shares  to 

*  his  sons,  his  wives  also  must  have  equal  shares :  and  this  is  true  when  the 

*  patrimony  inherited  from  the  paternal  grandfather  is  divided,  and  marriages 

*  were  only  contracted  with  women  eqmd  in  class ;  or  when  property  acquired 
'  by  the  father  himself  is  distributed  without  attention  to  the  duty  and 

*  piety  of  the  sons  and  so  forth.  But  when  the  patrimony  inherited  from 
'  the  paterfial  grandfather  is  unequally  distributed  with  due  attention  to 

*  the  class  of  wives,  or  when  property  acquired  by  the  father  himself  is 
'  unequally  divided  with  attention  to  the  duty  and  piety  of  sons  md  so 
'  forth,  wives  also  shall  receive  unequal  shares  in  right  of  their  class,  or  in 

*  right  of  duty  and  piety  or  the  like  :  and  that  is  nearly,  but  not  rigidly, 

*  exact ;  for,  if  there  be  five  sons  bom  of  the  Brdhmenl  wife,  and  there  be 

*  one  CshaMyd  wife,  and,  in  such  a  case,  if  certain  sons  be  unable  to  earn  a 
*■  UveUhood^  and  all  the  wives  be  dutiful  or  all  undutiful,  or,  in  the  same  case, 
'  if  the  latter  circumstances  be  reversed,  then  common  sense  shows  it  proper, 

*  in  the  one  instanee^  to  allot  equal  shares  to  the  wife  of  the  same  ctass^ 
*■  and  to  wives  different  in  elass,  while  the  sons  have  not  equal  shares,  or,  in 
'  ike  oiher  inekmee^  to  allot  unequal  shares  to  the  wives,  while  the  sons 
^  have  equal  shares.' 

rf 
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An  obsecration  shonld  be  here  made :  if  the  father  divide  the  estate 
among  his  sons  in  equal  shares,  (or,  in  other  wartk,  if  he  talce  one  or  two 
shares  for  himself,  and  give  similar  allotments  to  his  sons,)  or  give  greater 
portions  in  right  of  transcendant  virtue  as  the  lavr  directs,  he  must  allot 
one  share  to  each  of  his  wives  out  of  his  own  ascertained  wealth  ;  but  if  he 
reserve  the  greatest  part  of  an  estate  acquired  by  himself^  he  must  defray 
the  nuptials  of  his  daughter,  and  support  his  wife  out  of  his  own  wealth, 
tokich  he  reeerted :  he  ought  to  retain  a  sufficient  sum  for  those  purposes. 
Such  is  the  method  indicated  by  Yachssfati  Misba. 

The  word  ^  wife'  (po^Q  in  this  gloss  [of  Chaicdxswaba]  denotes  the 
eldest  wife ;  for  it  is  so  employed  :  eldest  wife  means  her  who  is  equal  in 
class.  No  author  has  used  the  term  to  denote  wife  in  general,  or  of  any 
close.  However,  since  the  espousal  of  a  wife  unequal  in  class  is  prohibited 
in  the  Cali  age,  the  case  does  not  now  occur.  I  have  not  mentioned  the 
subject  of  my  own  accord ;  but  every  subject  which  has  been  treated  by 
Sages  and  Authors,  is  briefly  discussed  in  a  few  places,  for  the  purpose  of 
expounding  their  texts,  and  elucidating  their  works. 

Whether  the  share  be  equal  with  that  of  the  son,  or  with  that  of 
another  wife,  are  wives  entitled  to  the  use  only  of  the  share  which  they 
receive,  or  have  they  independent  power  over  it  ?  To  this  question  some 
lawyers  reply :  although  sons  had  no  previous  ownership  in  their  father's 
estate,  yet,  as  they  have  independent  power  after  partiHon,  since  the  father* e 
property  is  devested,  so  wives  also  have  independent  power ;  for  a  text 
declares,  that  property  is  common  to  the  husband  and  wife  (CCCCXV), 
and  she  therefore  had  ownership  even  prior  to  this  partition :  and,  that 
being  the  case,  her  gifb  of  such  property  is  valid,  even  without  the  assent  of 
her  lord ;  and  when  she  dies,  it  devolves  on  her  own  son  alone,  not  on  a  son 
born  of  another  wife.  Under  the  text  which  ordains  the  dependence  of 
women  (Book  lY,  v.  5),  and  that  which  declares  property  common  to  the 
husband  and  wife,  is  not  a  wife  owner  of  such  wealth,  and  at  the  same  time 
dependent  in  respect  of  it ;  and  accordingly  she  has  then  no  power  to  give 
ox  sell  her  own  due  share  ?  It  should  not  be  affirmed,  that,  since  partition 
between  husband  and  wife  is  not  admitted,  there  cannot  be  any  due  share 
belonging  to  her.  In  the  case  of  partition  during  the  life  of  the  father,  this 
text  propounds  the  shares  of  the  husband  and  of  the  wife  ;  and  the  term 
*  partition'  denotes  several  property  predicated  of  one  person  alone.  If  it  be 
affirmed,  that,  since  an  allotment  of  wealth  to  the  wife  is  directed  then  only 
when  partition  is  made  on  account  of  the  sons,  and  since  partition  between 
a  childless  husband  and  hiis  wife  has  not  been  propounded,  she  can  have  no 
daim  to  partition ;  but,  a  distribution  among  sons  being  undertaken,  a 
maintenance  alone  is  assigned  to  the  wife,  from  the  apprehension,  **  should 
all  the  property  be  dissipated,  where  and  how  could  my  wives  be  supported  P'* 
And  the  amount  of  that  alimony  is  fixed  at  a  sum  equal  to  the  share  of  sons 
and  of  other  wives :  tf  Ms  he  affirmed^  then  surely  she  has  no  power  to 

E've  away,  or  otherwise  aliene,  her  alimony  ;  her  husband  is  sole  master  of 
ir  and  of  her  wealth,  whether  residing  at  the  same  or  at  a  diflSarent  place  ; 
and  when  she  dies,  the  wealth  assigned  for  her  support  reverts  to  her 
husband,  or  to  his  heir :  her  right  is  now,  qfter  the  alignment  of  aUmonf^ 
the  same  as  before,  in  respect  of  expending  wealth  with  her  lord's  consent, 
or  keeping  it,  and  so  forth.  When  this  queiUon  and  inferenee  is  proposed, 
ihe  antwer  U,  No ;  for,  the  dominion  of  the  wife  over  tW  whole  wedth  of 
her  husband  being  shown  by  the  terms  of  the  t^t  (CCCCXV),  wnd  her 
separate  property,  unconnected  with  her  husbandi  being  similarly  proved 
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after  partition,  nothing  prevents  the  validity  of  her  gift,  w  aiiautHon  of 
this  wealthy  any  more  than  ^  gift  of  her  own  separate  property ;  and  there 
18  no  argument  to  prove  that  the  text  of  YAjittawaIiOTA,  which  propounds 
partition,  intends  the  assignment  of  a  maintenance.  Were  it  so,  why 
should  it  not  he  equally  true  in  respect  of  sons  P  Her  dependence  serves 
to  impede  the  attainment  of  religious  merit,  hy  the  distribution  of  alms, 
and  by  abstinence  or  the  like,  undertaken  without  the  assent  of  her  lord ; 
and  to  prevent  her  intercourse  with  other  men,  and  rambling  abroad  at  her 
pleasure. 

Such  being  the  case,  would  her  daughter  succeed  to  such  wealth  on 
her  death,  if  she  leave  no  male  issue,  although  a  son  bom  of  another  wife  be 
living?  No;  for  the  text  (CCCCLXXVII  2)  may  relate  solely  to 
property  received  by  the  wife  in  right  of  her  connexion  hy  marriage^  as 
easily  as  it  may  relate  to  the  property  of  the  husband,  in  which  the  wife  has 
an  interest ;  since  there  is  no  argument,  on  which  one  meaning  should  be 
selected  iif 'preference  to  the  other,  and  the  rijgpht  of  the  husband's  heirs  l^as 
been  alone  propounded.  A^ain  ;  the  equal  title  of  her  own  son,  and  of  one 
bom  of  another  wife,  is  admitted.  It  should  not  be  objected,  that,  such 
being  the  case,  the  succession  to  female  property  might  accme  to  them  on 
the  same  grounds.  In  respect  of  such  wealth  as  is  usually  given  to  women, 
a  property  is  created,  originating  in  gifb  alone  \  and,  in  this  case,  a  property 
originating  in  a  gifb  on  account  of  affinity,  and  resisting  the  paramount 
dominion  of  the  husband,  is  created,  not  property  derived  from  affinity 
alone.  Nor  should  it  be  argued  that  the  text  quoted  (CCCCLXXVII  2) 
concerns  only  the  succession  to  the  estate  of  one  who  leaves  no  son.  There 
is  no  argument,  on  which  such  an  interpretation  can  be  established : 
although  it  be  inserted  under  the  title  of  Property  left  by  one  who  has  no 
son,  still  that  interpretation  is  opposed  by  proofs  drawn  from  analogy. 
Nor  should  it  be  objected,  that,  since  the  share  of  a  wife  is  in  a  manner 
gratrnknuHy  given,  it  ought  to  be  held  similar  to  female  property.  Being 
received  in  right  of  the  relation  of  a  wife  to  her  hiMandy  it  is  justly 
considered  as  similar  to  connected  property,  or  toeaUh  devolving  on  hein  in 
right  ofaffhtitg.  Since  a  wife  has  an  interest  in  the  whole  of  her  husband's 
estate,  the  father^s  wife,  whether  she  have,  or  have  not,  male  issue,  is 
entitled  to  an  Motment,  when  partition  among  sons  is  undertaken  afber  the 
death  of  hor  lord.  Accordingly  CHAKDiaWABA  and  the  rest  hold,  that 
shares  must  be  allotted  to  them :  and  hence,  the  text,  **  after  the  death  of 
the  father  and  mother,  ^,"  (IV),  showing  that  sons  do  not  completely 
succeed  to  the  estate  while  the  mother  lives,  declares  them  unentitled  to 
mahe  a  partition  udthotU  her  content  Were  it  so,  since  the  husband  would 
not  be  qualified  to  make  a  partition  without  the  assent  of  his  wife,  would  it 
not  follow  that  no  partition  could  be  then  made  by  a  father  ?  No ;  for  the 
right  of  the  wife,  originating  in  the  right  of  the  husband,  is  subordinate 
thereto.  Accordingly,  when  the  patorunony  left  hj  the  paternal  grands 
father  is  divided,  the  allotment  of  a  share  to  the  wives  of  that  anc^tor  is 
ardained.  Modem  lawyers  hold,  that  shares  must  in  that  case  be  allotted 
even  to  those  wires  of  the  paternal  grandfather  who  have  no  eons.  When 
property  left  by  the  paternal  great  grandfather  is  divided,  should  not  a  share 
be  allotted  to  his  wife  ?  That  is  admissible  from  paritv  of  reasoning;  and 
the  particle  in  the  phrase,  ''  and  wives  of  the  grandfather*'  (LXXXIV) 
connects  the  terms  with  what  is  tmderetood,  iui  not  expressed.  As  for  what 
18  deduced  from  the  law,  that  no  share  should  be  allotted  to  the  ^jfh 
unless  partition  be  made  among  sons,  it  is  founded  on  the  independent 
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authority  of  scripture,  that  if,  on  the  letter  of  the  law  ;  else,  according  to 
your  opinion,  since  there  is  no  distinction  in  their  ^ant  of  ownership,  the 
reason  of  the  law  must  be  shown  for  this  maxim,  '  that  partition  shall  be 
made  on  account  of  the  son,  not  On  accouut  of  the  wife.'  Let  it  not  be 
objected,  that  the  authority  of  scripture  should  be  acknowledged  09  the 
foundation  of  civil  law  in  every  case.  When  the  reason  of  the  law  is 
apparent,  it  would  be  wrong  to  abandon  it.  Accordingly  YAjnyawalcya 
declares,  "  if  two  texts  of  law  differ,  reason,  or  that  which  reason  beet  eupporte^ 
must  in  practice  prevail.*'  As  for  what  is  argued,  that,  when  the  husband's 
property  is  devested,  the  property  of  the  wife,  originating  therein,  is  also 
annulled  :  here  are  no  grounds  for  this  induction  ;  for  there  is  no  ordinance 
to  that  effect,  like  the  text  (CCCCXV),  which  serves  to  prove  the  right  of 
the  wife  to  be  co-existent  with  the  husband's ;  and  property  is  not  devested, 
when  the  act  which  created  it  is  past ;  else,  the  property  of  the  donee 
would  be  annulled  so  soon  as  the  acts  of  giving  and  accepting  were  past. 
In  like  manner,  a  thing  given,  at  the  time  of  partition,  to  a  wif%  a  mother, 
a  grandmother,  and  a  great  grandmother,  cannot  be  aliened  or  sold  by  the 
husband  and  the  rest ;  but  the  gift  or  other  alienation  by  the  wife  or  owner 
is  valid. 

Such  is  the  answer  given  by  some  lawyers  to  the  question  proposed : 
and  that  is  not  unacknowledged  by  Bhayadbta.  He  says, '  in  fact  wives 
^have  an  interest  in  their  husband's  estate,  under  the  text  which  declares 

*  property  common  to  husband  and  wife  ;  and  by  the  authority  of  texts,  if 
Hhere  be  a  son,  a  son's  son,  or  a  great  grandson,  since  these  offer  the 
'  double  and  single  sets  of  funeral  6akes,  a  share  most  be  allotted  to  them, 

*  as  having  equal  preteneiqne  with  the  mother ;  but,  on  failure  of  them, 
'  wives  alone  succeed  to  the  whole  estate  :  this  must  be  admitted  by  the 
'  wife.'  Although  the  mother  survive,  the  son  has  property  in  the  paternal 
estate  after  the  demise  of  his  father,  of  whom  the  principal  right  was 
predicated ;  and  the  mother's  right,  which  is  subordinate,  neither  resists 
nor  is  resisted  by  any  other.  Accordingly,  though  the  first  wife  have 
property  in  her  huehamtPe  estate,  another,  eubsequently  married,  has  also 
property  in  the  same.  The  author  of  the  Mxtdeehard  likewise  admits  the 
ownership  of  the  wife  in  the  whole  of  her  husband's  estate ;  and  he  therefore 
admits 'partition  with  the  wife,  so  that  it  be  made  by  the  choice  of  her 
husband,  not  by  her  own.  He  has  not  said,  that  a  maintenance  only  shall 
be  assigned  to  her.  However,  he  has  directed  that  a  deducted  allotment 
shall  be  also  given,  as  ordained  by  the  text  of  "Apastahba. 

LXXXVIIL 

'Apastamba  : — The  furniture,  the  house,  and  the  ornaments  shall  be 
allotted  to  th%  wife. 

Hence  the  gift,  sale,  or  other  alienation  of  her  own  share,  by  a  wife,  is 
valid.  However,  since  women  are  not  independent,  that  gift  is  immoral. 
This  opinion  is  so  proved.  But  to  that  Yaohkspati  BhattAchIbta  does 
not  concede ;  because  the  assertion,  that  a  share  is  given  to  wives,  mothers^ 
and  the  rest,  in  right  of  a  property  aiready  vested,  is  not  accurate.  For^ 
were  it  so,  a  share  of  property,  i»herited  from  remote  ancestors,  must  be 
given  to  the  grandfather's  grandmother  and  the  rest.  Or,  even  granting^ 
that  a  share  must  be  given  to  those  matrons,  if  they  have  not  already 
received  any  allotment,  then,  should  a  childless  Brdhmana  leave  a  Vaiiyd 
\ufe,  she  would  also  receive  a  share  when  partition  is  made  among  his 
uterine  kindred,  who  are  alone  entitled  to  the  succession :  and,  were  it  so,  a 
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new  practice,  not  approved  by  any  author,  woufd  be  introduced.  As  it  is 
admitted  that  the  natural  mother  of  an  only  son  shall  receive  no  share, 
since  it  has  not  been  ordained  by  the  text  of  any  Sage,  so  it  is  reasonable 
that  no  share  should  be  allotted  to  a  great  grandmotlier.  As  for  what  is 
affirmed,  that  a  wife  has  a  secondary  claim  on  the  whole  of  her  husband's 
estate  under  the  text  which  declares  property  common  to  husband  and  wife ; 
be  it  as  it  may,  according  to  the  opinion  of  those  who  contend  for  her 
several  property,  still  partition  is  not  made  in  right  of  that  property,  but 
partition  between  husband  and  wife  roust  be  reconciled  like  that  between 
father  and  son.  When  partition  is  made  among  sons,  a  share  is  allotted  to 
the  mother,  for  the  sake  of  natural  affection,  to  establish  the  validity  of  the 
son's  share,  and  for  the  sake  of  independence  :  if  the  share  allotted  to  a  wife 
or  mother  be  consumed  in  her  supporb,  she  is  entitled  to  receive  alimony 
from  her  husband  or  son ;  for,  at  all  events,  she  must  be  maintained  :  but  if 
a  surplus  remain  above  the  consumption,  and  the  husband's  wealth  be 
wholly  dissipated,  he  may,  by  parity  of  reasoning,  resume  property  from 
his  wife,  as  he  might  resume  it  fromliis  son.  However,  the  share  allotted 
to  a  wife  and  the  rest,  like  that  which  is  given  to  a  son,  may  be  disposed  of 
at  their  pleasure.  Hence,  like  female  property,  the  gift,  sale,  or  other 
alienation  of  that  share  is  valid ;  for  it  is  equally  given  her  by  her  husband 
and  the  resi;^  Such  is  the  just  rule  of  decision  according  to  both  opinions* 
However,  there  is  no  reasoning  which  can  show  it  incumbent  on  great 
grandsons,  and  the  rest,  to  allot  a  share  to  their  great  grandmother. 
Consequently,  when  partition  is  made  by  a  father,  he  must  give  to  such  of 
his  wives  as  have  no  male  issue  ^an  equal  share  with  his  sons  ;  and  when 
partition  is  made  among  sons  or  grandsons,  they  must  allot  t(7  their  natural 
mother  or  grandmother  an  equal  share  with  themselves;  but  if  female 
property  have  been  given  to  any  one  wife  by  a  kinsman  sprung  from  the 
same  race  with  her  husband,  that  shall  be  included  in  completing  her  share, 
^o  allotment  shall  be  given  to  a  great  grandmother.  Such  is  the  opinion 
of  JiM^AYAHAirA  and  the  rest.  But  ^af  Cbishna  Tebcalaitcaba  holds, 
that  a  share  must  be  also  given  to  the  father's  step-mother.  To  establish 
this  opinion,  the  reason  of  the  law  ought  to  b(5  shown.  It  cannot  be 
a£5rmed  that  the  argument  may  be  drawn  from  the  word  "  all"  (LXXXIY), 
which  would  otherwise  be  nugatory.  That  the  word  "  father"  would  thus 
become  unmeaning,  or  would  want  precisioUy  cannot  well  be  disproved.  As 
for  what  he  asserts,  that  the  wife  of  the  grandfather  claims  a  share  of  the 
grandfather's  estate  only,  still  we  perceive  no  other  reasoning  by  which  this 
maxim  can  be  maintained,  except  a  title  founded  on  her  secondary  property 
in  the  grandfather's  estate.  That  author  does  not  admit  the  validity  of 
gift,  sale,  or  other  alienation  by  a  wife  and  the  rest.  This  brief  exposition 
may  suffice. 

GHAirpiBSWABA  and  the  rest  differ,  eontendinp,  that  shares  roust  be 
allotted  to  all  the  wives  and  the  rest,  whether  they  have,  or  have  not,  sons. 
Hut  others  hold,  that  the  allotment  of  shares  to  wives,  as  directed  by 
YiJKXAWALCTA,  is  uot  intended  for  partition  between  husband  and  wife  ; 
since  ^Apastahba  forbids  such  a  partition. 

LXXXIX. 
Apastamba  :— d  Partition  does  not  take  place  between  a  wife  and  her 
lord,     fi'  From  the  time  (/taking  her  hand  in  marriage,  her  aid  in 
all  acts  is  required  as  well  as  her  participation  in  the  pure  and 
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impure  frait  of  action^  and  her  eaneurrenoe  in  the  receipt  of  wealth  : 

Sages  do  not  deem  it  a  theft,  if  a  gift  be  made  }>j  a  wife  for  a  juet 

cause,  during  the  absence  of  her  husband.* 

It  relates  not  to  partition  between  husband  and  wife,  for  it  would 
contradict  common  sense,  that,  living  at  different  places,  upon  separate 
property,  they  should  co-operate  in  religious  rites;  and  a^ain^  because 
'Apastamba  shows  them  to  be  associated  in  the  acquisition  of  wealth ;  and 
Uutlfff  because  partition  cannot  be  effected  between  them,  since  the  wife's 
claim  on  property  acquired  by  her  husband  after  partition  could  not  be 
barred.  The  wife  shall  not  daily  receive  a  share  of  the  dailtf  gain  ;  nor  can 
she,  after  separation,  have  immediate  power  over  her  husband's  wealth  ;  nor 
can  the  text,  which  declares  property  common  to  husband  and  wife,  be  silent 
from  the  day  when  partition  is  made.  Therefore,  when  the  paternal  estate 
is  equally  divided,  should  it  be  impracticable  to  support  his  wives  out  of  his 
own  share  alone,  the  husband  may  take  a  share  for  each  of  his  wives,  and 
live  in  one  abode  with  his  wives  thus  enriched  :  their  partition  only  takes 
place  with  his  sons.  Accordingly,  the  expression  of  Jim^avAhana,  'for  the 
'  want  of  partition  is'  incidentally  mentioned,  Uke  the  want  ^f  partition 

*  between  husband  and  wife/  is  censurable.  On  the  interpretation  of  Jiif6- 
tavAhaka  and  the  rest,  is  not  this  inconsistent  with  the  expression  *'  when 
^  the  father  makes  an  equal  partition"  (LXXXIII)  ;  for  a  father  receives 
two  shares  of  the  wealth  inherited  from  the  grandfather  P  Ko ;  for  equal 
shares  denotes  equality  with  each  other :  and  the  quantity,  not  the  number, 
of  the  shares,  has  been  thereby  restricted.  Consequently,  the  equality  of 
eaeh  of  the  father's  two  shares  with  those  of  the  brethren  is  propounded. 
According  to  the  opinion  of  those  who  contend  for  the  equal  dominion  of 
both  father  and  son  over  property  of  every  kind,  is  not  the  text,  which  wiU 
be  cited  (XGII),  nugatory  ?  No  ;  for  that  text  only  intimates  the  owner- 
ship of  both  ;  the  present  text  (LXXXIII)  implies  partition.  Reasoning, 
$ay  these  lawyers,  which  contradicts  numerous  authors,  and  sets  at  variance 
the  texts  propounded  by  Sages,  is  a  modern  mode  of  exposMon. 

If  a  man  leave  two  wives,  and  by  one  two  sons,  and  by  the  other  four, 
partition  shall  be  made,  as  abovementioned,  among  the  brothers  of  the 
whole  and  half-blood ;  but  what  shares  should  be  allotted  to  their  respective 
mothers  ?  To  this  Ghakdbswaba  and  the  rest  would  reply,  the  estate  must 
be  divided  into  eight  shares,  and  two  must  be  given  to  the  mothers,  for  they 
are  equally  wives  of  the  father  ;  (but  if  any  widow  belong  to  a  different 
cltM from  her  late  husband,  she  shall  receive  her  portion  according  to  the 
share  which  is  allotted  to  her  own  son,  or  which  would  have  been  allotted 
to  him  had  she  had  one ;)  the  six  brothers  take  six  shares.  Bat  the  author 
of  the  IHpacalied  seems  to  think  that  no  share  shall  be  allotted  to  the 
mother,  who  has  sons  living ;  for  he  cites  the  text  of  YtAsa,  premising 
these  words,  *  the  sage  propounds  a  special  rule.'  However,  hid  CbIshka 
TBBoAiAiroABA,  observes  in  his  commentary  on  the  work  of  JfirtTAYiHAirA, 

*  both  are  not  entitled,  to  shares,  since  both  are  not  natural  mothers  of  all 
'  the  sons ;  and  the  natural  mother,  according  to  Jfic^TAYiHAirA  and  the 

*  rest,  is  alone  entitled  to  a  share.'  On  this  it  should  be  remarked,  that  a 
question  remains,  whether  one  wife  of  the  late  proprietor  shall  receive  a 
share,  because  she  is  natural  mother  of  him  who  makes  the  distribution,  or 

*  Partiallj  dted  in  this  place.    IcimipleteUiettztfromsabMqaeaCqQoUtionscompartd 
with  oUier  Digw tf .  T. 
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whethei  she  shall  receive  no  share  because  she  is  not  the  natural  mother  of 
a  certain  other  son.  According  to  JfiitrTATAHAKA  and  the  rest,  "  son/'  in 
the  text  which  will  he  cited,*  signifying  bom  of  her  womb,  it  is  a  settled 
rule,  that  a  widow  shall  receive  from  sons,  who  were  born  of  her,  an  equal 
share  with  them,  and  she  cannot  receive  a  share  from  the  children  of  another' 
wife ;  therefore,  she  can  only  receive  her  share  from  her  own  sons.  Let  it  not 
be  objected,  that,  were  it  so,  the  share  of  the  one  might  be  less  than  that  of 
another  brother.  When  partition  is  made,  the  share  allotted  to  the  mother 
may  be  formed  by  two  operations  :  one  share  may  be  assigned  to  the  son, 
and  again  a  part  of  that  share  to  the  mother ;  for  equal  partition  can  be 
eflPected  by  this  method.  For  example,  in  the  case  proposed,  if  the  estate 
amount  to  twenty-seven  thousand  mvemoi,  a  share  amounting  to  four 
thousand  five  hundred  iuvertuu  being  allotted  tto  the  son  of  her  who  has 
borne  two  sons,  three  thousand  $uvema$  are  set  apart  on  oae  side,  and  one 
thousand  five  hundred  9U9emai  pn  the  other  side.  In  that  case  the  two 
parts  of  shares  are  eg^al  to  the  allotment  due  to  one  ton  ;  the  same  is  also 
true  of  the  other :  and  the  two  parts  become  the  share  of  the  moUier.  The 
difficulty  may  be  thus  reoonciled.t 

If  the  son  refuse  to  deliver  the  share  of  his  natural  mother,  she  may 
exact  it  even  by  forcible  means;  for  the  ordinance  would  be  otherwise 
nugatory ;  the  term  '*  equal  share*'  would  be  unmeaning ;  and  the  word 
^'  equal""  used  in  a  positive  sense,  would  be  futile.  This  inference  stands 
uncontradicted  by  any  author.  But,  at  present,  solely  through  the  ten'der- 
ness  of  the  mother,  such  a  practice  does  not  occur. 

Some  lawyers  hold,  that  when  partition  is  made  during  the  life  of  the 
father,  he  shdl  give  an  equal  share  to  his  wives,  whether  they  have,  or 
have  not,  sons  :  and  that  share  is  merely  allotted  for  their  maintenance ; 
since  partition  between  husband  and  wife  is  forbidden,  and  the  text,  which 
declares  property  common  to  the  married  pair,  renders  vain  a  partition 
which  has  even  actually  taken  place.  Again ;  when  partition  is  made  among 
grandsons,  an  equal  share  with  themselves  must  be  allotted  by  them  to 
their  lather's  wife,  who  has  no  male  issue,  and  to  the  wife  of  their  grand- 
father;  not  to  her  who  has  male  issue,  for  the  text  of  YtIsa  expresses, 
**  but  the  vFives  of  the  father,  who  have  no  sons,"  &q,  (LXXXIY).  Their 
natural  mother,  most  venerable,  having  borne  them  from  her  own  body, 
must  be  honouml  with  all  their  wealth,  and  with  every  exertion  of  labour. 
And  this  is  reasonable :  sinise  wives  must  have  property  while  their  husband 
lives,  because  they  are  associated  with  him,  shares  must  be  allotted  by  an 
aged  father  for  the  support  of  his  wives ;  but  if  he  reserve  for  himself  as 
much  wealth  as  he  pleases,  there  is  no  occasion  for  such  an  allotment  of 
ahaxes.  When  partition  is  made  after  the  father's  demise,  since  a  mother 
has  a  claim  on  the  whole  of  her  son's  property,  she  may  be  supported  out 
of  his  own  share :  but  unless  the  step-mother,  who  has  no  son,  receive  a 
share,  she  inight  have  no  subsistence  but  what  she  obtained  in  alms. 
However,  the  duty  of  reverence  towards  mothers  is  ill  fulfilled  by  the  perverse 
people  of  the  present  day ;  for  this  cause,  they  are  sometimes  compelled  by 
Tirtuous  men  to  allot  some  wealth  as  a  fixed  share.    In  that  case  a  gift 

*  The  compiler  has  omitted  tlie  text  in  its  proper  place.  See  a  version  of  it  in  a  note 
preceding  r.  87.  I"* 

t  The  anftlior  would  liave  iSrand  the  example  erroneoos,  had  he  pnrsoed  hii  proof;  for  he 
cjumot  10  distribute  the  remainder  among  the  four  sons  and  their  mother.  T. 
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made  on  temporal  considerations,  for  a  worldly  purpose,  by  a  wife  oi; widow, 
and  a  sale  or  other  alienation  for  her  own  pleasure,  are  not  valid :  but  it  is 
fit  she  should  Have  power  to  give,  sell,  or  otherwise  aliene  her  allotment, 
for  her  own  support,  or  for  religious  uses ;  since  it  was  delivered  to  her  for 
-those  very  purposes. 

•Bat  when  the  father  of  an  only  son  leaves  one  wife,  then  food  and 
vesture  only  shall  of  course  be  allotted  to  her,  since  no  text  propounds  the 
immediate  appropriation  of  a  share ;  and  the  law  has  only  ordained  the 
allotment  of  a  share  to  the  mother  or  step-mother,  when  partitioil  is  made 
among  sons.  Again ;  when  a  distribution  is  made  by  a  father,  if  his  own 
mother  be  living,  no  share  is  ordained  for  her ;  since  the  law  has  only 
ordained  tKe  allotment  of  a  share  to  the  mother,  when  partition  is  made  by 
sons  with  each  other.  It  should  not  bd  argued,  that  her  participation  may 
be  deduced  from  the  law  which  ordains  the  allotment  of  a  share  to  a  grand- 
mother, in  the  case  of  partition  among  gr/mdsons.  This  is  not  partition 
made  by  her  grandsons,  but  by  her  son ;  it  is,  therefore,  a  distribution  made 
by  her  own  son.  According  to  the  opinion  of  those  who  contend  for  the 
equal  dominion  of  father  and  son  over  property  inherited  from  the  grand- 
father, there  is  this  difference,  that  a  share  must  be  allotted  to  the  grand- 
mother, since  partition  by  the  choice  of  the  son  is  admitted.  When  partition 
of  property,  which  he  hiniself  acquired,  is  made  by  a  father,  the  share  of  his 
wife  and  the  rest  seems  to  be  incidentally  discussed.  A  father  may  divide, 
at  his  pleasure,  property  which  he  himself  acquired,  giving  more  to  some  and 
Uts  to  otheri  ;  or  he  may  give  the  first-born  the  portion  of  an  eldest  son ; 
or  make  all  the  shares  equal :  these  three  cases  are  considered  in  the 
Betndcara  as  eolely  relating  to  partition  during  the  life  of  the  father.  The 
text  which  concerns  property  inherited  from  the  grandfather,  shall  be  sub- 
sequently cited.    This  appears  to  be  implied. 

But  some  consider  the  first  case  only  as  relating  to  property  acquired 
by  the  father ;  for  all  the  cases  cannot  be  regulated  by  his  sole  pleasure. 
Under  this  case  is  propounded  the  reservation  of  the  greatest  part  of  his 
fortune,  and  the  unequal  distribution  among  sons  in  consideration  of  duty  or 
piety,  and  the  like.  Under  the  second  case  is  propounded  the  allotment  of 
an  additionfd  portion  to  the  eldest  son.  The  third  case  relates  to  sons 
equally  dutiful  and  the  like,  and  to  property  inherited  from  the  grandfather. 

What  is  meant  by  "  property  which  the  father  himself  acquired  ?*' 
That  which  the  father  has  acquired,  by  the  acceptance  of  presents,  by  the 
use  of  arms,  by  agriculture  or  commerce,  by  service  or  gaming,  without 
employing  property  left  by  his  own  father  :  this  is  signified  by  the  term. 
Y^[ha8Pati  propounds  another  kind  of  property  acquired  by  a  man  himself. 

XO. 

Vbihaspati  :— Over  property  descending  from  the  grandfather,  but 

seized  by  strangers^  which  the  father  recovers  by  his  own  power, 

and  over  what  he  has  gained  by  science,  valour,  or  the  like,  the 

&ther  has  fiiU  dominion  ; 

2.    He  may  give  it  away  at  his  pleasure,  or  withhold  it  from  partition : 

but  afler  his  death,  his  sons  are  pronounced  entitled  to  equal  shares. 

**By  strangers"  must  be  supplied      Through  inability,  it  was  not 

recovered  by  the  grandfather.  Mibba  and  Chahdkswaba. 
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And  it  has  been  gained  or  recovered  by  the  father,  through  his  own 
ability.  The  father  has  full  dominion  over  such  property,  and  over  that 
which  he  has  gained  by  science,  valour,  or  the  like.  According  to  the 
interpretation  of  Chavdiswaea  and  the  rest,  the  expression,  *  if  it  were 
'  gained  on  the  adventure  of  property  left  by  his  father,  it  is  treated  as 

*  property  descended  from  the  grandfather,'  is  truly  pertinent ;  and,  accord- 
ing to  this  interpretation,  the  term  "  by  his  own  power"  must  be  considered 
as  certain  and  positive.     Misba  accordingly  adds,  '  privided  it  were  acquired 

*  without  adventuring  wealth  which  had  descended  from  the  grandfather.' 

It  is  said,  ''  the  father  has  full  dominion  :"  Has  he  no  dominion  over 
property  which  had  descended  from  the  grandfather,  and  has  not  been 
seized  by  strangers ;  or  has  he  dominion  but  in  conjunction  with  some  other 
person  ?  To  solve  this  question,  the  legislator  subjoins  the  second  verse 
(XC  2).  Consequently,  at  his  sole  pleasure,  he  may  exclude  from 
participation  one  who  behaves  disobediently  or  the  like,  and  give  a  greater 
share  in  consideration  of  filial  piety  or  the  like  :  partition  is  made  at  a  time 
regulated  by  his  pleasure  ;  and  he  may  reserve  the  greatest  part  for  himself, 
when  property  descending  from  the  grandfather,  but  seized  by  a  stranger,  is 
recovered  by  him.  But,  in  the  case  of  property  left  by  the  grandfather,  and 
not  seized  by  a  stranger,  the  father  is  governed  by  rules  of  law.  Such  is 
the  opinion  of  Jfld^AYAHAVA  and  the  rest.  But,  according  to  VuNYANEg- 
WARA  and  others,  the  father  and  son  have  equal  dominion  over  property 
inherited  from  the  grandfather,  and  which  has  not  been  seized  by  a  stranger ; 
bat  the  father  alone  has  dominion  over  that  which  had  been  seized  by  a 
stranger  and  is  recovered  by  him.  "After  his  death,  &c."  (XC  2)  ;  this 
concerns  partition  among  brothers  after  the  death  of  their  father,  the 
portion  of  an  eldest  son  not  being  deducted  as  abovementioned. 

XCL 
Menu  and  Vishnu:*— And  if  a  father,  by  his  own  efforte,  recover  a 

debt  or  property  urgustly  detained^  which  could  not  be  -recovered 

before  by  his  f oilier^  he  shall  not,  unless  by  his  free  will,  put  it  into 

parcenary  with  his  sons,  since  in  fact  it  was  acquired  by  himself.* 

Prom  the  phrase,  "  which  could  not  be  recovered  before,"  it  follows, 
that  it  had  been  seized,  or  vxis  unjustly  detained,  by  strangers.  Froi)erty  of 
his  father,  so  circumstanced,  which  the  father  recovers,  is  in  fact  acquired  by 
himself ;  he  shall  not,  unless  by  his  own  free  wiU,  divide  it  with  his  sons. 
If  his  own  pleasure  be  consulted  in  respect  of  property  acquired  by  himself, 
is  not  the  rule  different  in  respect  of  property  inherited  from  ancestors  ? 
Yajkyawalota  declares  that  rule. 


/ 


XCIL 
Yajnyawaloya  : — Over  land  acquired  by  the  grandfather,  over  a 
corrody  out  of  mines  or  tJie  like^  settled  on  him  and  his  heirs  by  the 
hng^  and  over  slaves  employed  in  his  husbandry,  (or  over  gold  and 
the  like, /or  the  word  dravya  is  expounded  variously^)  the  father  and 
the  son,  when  the  grwndf other  diesy  have  equal  dominion. f 

*  Main;,  Ch.  IX,  v.  209.    Frcnn  the  oontezt,  it  has  been  there  translated  differently :  the 
present  version  is  more  literal.  1"'      • 

t  Book  11,  Chap.  iy,v.  81. 
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^'  A  corrodj  ;*'  ji  fixed  penfdon  reoeivf^ble  out  of  mines  or  the  like,  and 
settled  on  Aim  and  JUt  heir$  by  the  king  or  other  benefactor.  "  Wealth" 
(Jratya),  gold  or  the  like.  Over  these,  namely,  over  land  and  the  rest,  the 
father  and  son  have  equal  dominion.  Fartitiou  is  made  even  by  the  choice 
of  the  son ;  and  the  shares  are  equal,  as  declared  by  Vbihaspati. 

The  Dtpacalid. 

XCIII. 
VRfiBASPATi:— Of  properly  acquired  by  the  grandfather,  whether  move- 
able or  immoveable,  equal  shares  are  ordained  for  the  father  and 
the  son. 

The  commentator  considers  "  moveable"  as  here  signifying  anything 
not  immoveable,  as  gold  or  the  like.  In  expounding  the  text  of  YIjuta- 
WALOTA  (XCII)  the  Retn&cara  has  this  gloss  ; '  that  which  is  fixed  or  made 
fast  {nihadhyaU)^  is  a  corrody  (nibandha),  or  fixed  pension  receivable  out  of 
mines  or  the  like.  "  Equal  dominion :"  in  this  case  no  greater  share  is 
allotted  to  one  than  to  another  ;  nor  can  the  father  give  away  such  property 
at  his  pleasure.' 

XCIV. 

Vtasa  : — A  father  and  his  sons  shall  have  equal  shares  of  a  house  or 

of  land  which  had  descended  from  ancestors  ;  but,  against  their 

father's  will,  sons  cannot  claim  a  partition  of  wealth  acquired  by 

their  father, 

.  "A  house  or  land"  is  a  mere  instance,  as  appears  from  the  term 
'^  paternal,"  which  denotes  wealth  acquired  by  the  father  himself.  It  is 
intimated,  that,  even  against  the  father's  will,  partition  of  property  inherited 
from  the  grandfather  may  be  claimed.  What  will  or  choice  is  meant,  shall 
be  explained  in  discussing  the  opinion  of  JxM^AviHAKA  and  the  rest.  Con- 
sequently, the  opinion  delivered  by  the  author  of  the  Dipaealied  is  correct, 
that '  petition  of  land,  and  gold,  or  the  like,  inherited  from  ancestors,  may 
*  take  place  by  the  choice  of  the  son  ;  and  the  father  and  son  have  an  equid 
'right  to  one  share  each.'  In  the  text  cited  by  JiidrTAvlHAVA,  (Book  II, 
Chap.  IV,  V.  18)  the  wo^rds  *^  neither  the  father,"  which  occur  in  the  last 
part  of  the  text,  bear  allusion  to  property  acquired  by  the  father  himself; 
nor  the  grandfather"  is  a  mere  instance  of  any  ancestor,  the  great  grand- 
father and  the  rest.  It  should  not  be  alleged,  that  the  words  ''  nor  the 
grandfather"  are  nugatory  ;  since  he  or  any  remoter  ancestor  is  father  of 
his  own  son.  Should  a  dispute  arise  between  grandsons  and  one  who 
affirms,  ''  this  landed  property  was  given  to  me  by  their  grandfather,"  the 
text  is  intended  to  show  the  invalidity  of  such  ^ft.  Thus  some  expound 
the  law.  Others  argue,  since  the  donation  will  be  subsequently  declared 
valid  thojugh  immoral,  the  phrase  must  be  otherwise  expounded,  in  this  mode : 
since  the  grandfather  has  an  interest  in  that  which  is  acquired  during  his 
life  by  his  ^on,  (Book  II,  Chap.  lY,  v.  56)  and  his  power  of  aliening  it  might 
be  supposed,  therefore  is  this  text  propounded  concerning  property  acquired 
by  the  father.  Others  again  argue,  that,  as  a  man  is  controlled  l^  his 
son  in  respect  of  immoveable  property,  so  is  he  also  controlled  bv  his  grand- 
son and  the  reet :  to  intimate  this,  it  is  said,  "  nor  the  grandfather."  Con- 
sequently, according  to  this  opinion,  a  father  is  not  independent  in  respect 
of  precious  stones,  pearls,  or  the  like,  inherited  from  the  grandfather,  nor  in 
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ttjRpect  of  immoveable  property  iwjquired  by  bimsdf,  Aeeordrngly  the  text 
qtLoted  in  a  former  book  (Book  II,  Chap*  IV,  v.  14,)  in  truly  apposite;  and 
tlie  text  cited  bj  ftAOQtTNAirDANA  (XC¥)  b  dso  pertinent    . 

XCV. 

Unmrtain  : — By  their  father's  indulgence  sons  consume  vesture  and 
ornainentSj  but  let  not  immoveable  wealth  be  consumed  even  though 
tJie  father  be  iudalgent 

Atjcordinjj  to  this  opinion ,  does  the  teit  now  citei3  rdate  to  property 
lielongin(5  to  the  grand  father,  or  to  that  which  beloBj^  to  the  father  p  The 
fir^t  svfpontion  is  uot  right ;  for  the  father  is  not  independent  in  respect  of 
venture  find  ornaments  appertaining  to  the  grandfather.  The  second  supposi- 
tion ifl  not  rt^ht ;  for  the  practice  of  ^ood  men  also  show*  validity  in  the 
alienation  of  property  bdonging  to  the  grandfather,  through  Ms  indulgence. 
Tij  this  it  is  an  towered  :  dominion  over  thu  father'^  c  state  during  hk  iife  is 
not  propounded,  hy  declarin|»  the  equal  dominion  of  father  and  son  over 
property  inherited  from  the  grandfather ;  for  that  inference  has  been  already 
disproved*  But  the  father  alone  has  absolute  property  ;  and  equal  dominion 
IB  affirmed  to  show  that  no  unequal  partition  can  be  made  in  thia  case* 
Coiistrqueutly,  a  gift  made  hy  the  owner  is  valid,  for  lie  is  not  insane  nor 
otherwise  incapacitated*  In  like  manner,  by  declaring  that  "tlic  father  has 
no  power,"  &c*  (XXVIII),  he  is  prevented  from  making  an  unequal  division 
without  a  sufficient  cau^t*  Again  j  donation  and  sale  are  forbidden,  to  show 
the  immorality  of  the  act,  not  to  annul  the  gift  or  alienation  :  and  that  it^ 
evident  on  the  ei  position  of  JiM^TAvAHAlfA  and  the  rest.  The  gift  of 
vesture  and  otuaments,  through  indulgence,  is  not  forbidden. 

Or  vesture  worn  on  the  body  may  be  eom pared  to  orn amenta  worn  by 
a  wife  during  her  hu&hand*a  life  (CCCCLXXIII)  ;  such  vesture  and  orna- 
ments, used  though  uot  e^pre^^li/  given,  iielong  to  the  wearer*  The  father 
infringes  no  prohibition  \  tor  he  baa  nut  aliened  them.  But  the  dismpation 
of  immoveablo  property  is  not  U'gaL  That  U  declared  by  the  text 
(XCV).  Consequently,  tbiB  text  relates  both  to  the  property  of  the  father 
and  to  that  of  the  grandfather* 

Bince  a  bous^cholder  is  not  his  own  master  in  respect  of  what  haa 
descended  from  an  ancestor,  as  declared  in  the  text  cited  by  KAOHUyAlfDAKA 
and  others  (Book  II,  Chap*  IV,  v.  XV^  3,)  ;  and  since  Narkda  pronounces 
void  a  ^ift  made  by  one  ^vho  is  not  bis  own  master  (Book  II,  Chap.  IV,  V* 
Lfll^  2)  J  the  gift  of  propter ty,  which  had  descended  from  an  ancestor,  being 
made  by  the  father  even  through  indulgence^  should  not  be  valid*  As  for 
what  is  said,  that  gift  and  sale  are  forbidden,  to  show  the  immorality  of  the 
act,  not  to  annul  the  alienation,  that  is  incorrect ;  for  the  invalidity  of  the 
pft  is  intimated  oven  by  the  phrase  "  let  not  immoveable  wealth  be 
consumed.'*  It  cannot  be  a  pi^aetical  truth^  that  a  man  may  not  consume 
that  o[  which  hits  gift  would  be  valid ;  and  there  is  no  ar^rnment  by  which  it 
can  he  established  to  be  a  moral  truth  :  n thither,  tm  the  other  hand,  is  it 
inconsistent  with  common  senee^  The  seeming  difficulty  is  thus  removed* 
As  for  the  second  case,  the  text  cited  (Book  II,  Chap.  IV,  v,  XV,  3,)  has 
been  otherwise  expounded  in  the  chapter  on  subtraction  of  Gift:  and  if  any 
father^  infringing  the  law,  abssolutely  give  away  the  whole  or  part  of  the 
immoveable  property  acquired  by  himself,  or  inherited  from  his  own  father, 
that  gift  is  valid,  provided  he  be  not  impelled  by  lust,  pr  wrath,  nor  act 
teiih  guilej  or  the  like*     However,  he  commits  the  moral  oSence  of  violating 
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the  law.  More  on  this  subject  Bhall  be  subsequently  delivered  with  the 
opinion  of  Jimi^tavahaka  and  the  rest.  Accordingly  it  is  recorded  in  the 
Turdnas  and  other  works,  (and  instances  of  the  practice  sometimes  occur  in 
certain  countries,)  that  a  king  has  bestowed  his  tohole  kingdom  on  a  son 
pre-eminent  in  virtue,  or  senior  by  birth. 

The  father  of  an  only  son  shall  reserve  two  shares  under  the  rule  of 
Sawc'ha  and  Lic'hita  (XLIV).  The  text  of  NIbeda  (XCVI),  and  that 
of  Vbihaspati  (XCVII),  concern  this  very  case.  Thus  far  has  been 
detailed  the  exposition  delivered  in  the  Dipacalicd  and  other  works.  We 
iie^  proceed  to  the  opinion  of  Jim^tavahana  and  the  rest. 

By  declaring  the  equal  dominion  of  father  and  son  over  property 
inherited  from  a  grandfatlier,  it  is  intimated,  that,  when  one  son  deceased 
in  the  lifetime  of  his  father,  who  is  since  dead,  the  grandsons  shall  take 
their  own  father's  equal  share  when  partition  is  made ;  the  whole  shall  not 
be  taken  by  sons  alone,  in  right  of  proximity,  nor  because  they  give  two 
funeral  cakes,  which  the  last  possessor  was  also  bound  to  offer,  natntlyf  to 
his  father  and  grandfather,  whereas  his  grandsons  only  offer  a  funeral  cake 
to  nis  father,  "  Grandfather'*  is  in  this  place  an  instance  merely  which 
comprehends  the  great  grandfather,  and  **  father"  comprehends  the  grand- 
father. The  text  is  interpreted  verbally  according  to  the  literal  sense,  and 
figuratively  according  to  the. secondary  sense :  and  this  is  suggested  by  the 
coincidence  of  the  text  of  CiTTATANA  (LXXIX).  Or  the  interpretation, 
proposed  by  D'Habeswaba,  may  be  admitted,  as  follows :  in  the  case  of 
property  acquired  by  the  father  himself,  unequid  distribution  in  considera- 
tion of  filial  piety  or  the  like  is  not  immoral ;  but,  in  the  case  of  property 
inherited  from  the  grandfather,  it  is  immoral :  should  an  unequal  distribu- 
tion of  property  inherited  from  the  grandfather  be  nevertheless  made,  a 
second  partition  cannot  be  required,  but  the  father  is  guilty  of  a  moral 
offence ;  as  is  intimated  by  Jim^tayahaka  in  these  words, '  unequal  distribu- 
tion made  by  a  father  is  only  lawful,  moraUg  considered,  in  respect  of 
property  acquired  by  himself.'  Consequently,  since  the  father  has  full 
power  over  wealth  which  he  himself  acquired,  his  unequal  distribution  of  it 
is  lawful ;  but,  in  respect  of  property  inherited  from  the  grandfather,  that 
unequal  distribution,  morally  considered,  is  unlawful.  This  appears  to  be 
his  meaning.  Since  texts  which  propound  a  control  in  regard  to  property 
inherited  from  the  grandfather,  seem  to  intend  generally  moveable  as  wejl 
as  immoveable  property,  Yajntawalcta  (XCII)  delivers  a  special  rule  to 
obviate  that  conclusioit.  Consequently,  since  the  father  has  full  power  over 
precious  stones,  pearls  and  the  like,  even  though  inherited  from  the  grand- 
father, there  is  no  objection  to  his  unequal  distribution  of  such  property  ;  it 
is  only  forbidden  in  the  case  of  land  and  the  like :  and  the  word  *'  wealth" 
{dravya)  here  signifies  bipeds,  as  slaves  and  the  rest,  lor  they  are  attached 
to  the  glebe,  heing  employed  in  the  husbandry ;  and  slaves,  as  well  as 
immoveable  property  (such  as  land  and  the  like,)  are  mentioned  in  a  text 
above  cited  (Book  II,  (5hap.  IV,  v.  14).  Such  is  the  exposition  of  Raghu- 
ITANDANA.  In  jbhe  text  of  VxisA  likewise  (XCIV),  the  terms  "  a  house  or 
land"  comprehend  a  corrody,  and  slaves  as  well  as  immoveable  property  ; 
and  the  term  "  moveable"  in  the  text  of  Vmhaspati  (XCIII)  intends 
slaves  only :  this  is  made  evident  by  another  text  (Book  II,  Chap.  IV, 
V.  13).  Since  the  word  '^ grandfather"  occurs  in  the  text;  this,  says 
JiMtjTAYlHANA,  relates  to  his  property :  and,  as  appears  from  the  word 
**  whole"  repeated^in  that  text,  the  gift  of  all  the  precious  stones,  pearls, 
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and  the  Ukij,  iTiherited  from  the  grmidrathfr,  ii*  not  immoral,  but  a  gift  of 
the  whole  immoveable  property  is  aii  offence.  Even  thooglr  the  immove- 
able property  be  acquired  by  tiie  man  himeelf^  it  ii  proper  to  affirm j  that 
the  gift  or  other  alienation  of  it  ia  immoral  (Book  II,  Chap,  1V»  v;  14). 
Then,  what  difierence  iw  there  between  immoveable  property  acquired  by 
the  father,  and  that  which  is  inherited  from  the  grandfather  ?  Tbe 
difference  conaista  in  the  legality  or  illegality  of  unequal  distribution  in 
consideration  of  filial  piety  and  the  like.  But  if  the  whole  immoveable! 
property  be  j^wn  away,  the  consequent  distress  of  the  family,  through 
want  of  subsistence,  is  the  eole  cause  of  moral  guilt ;  the  gilt  or  alienation 
is  not  annulled  ;  for  it  is  made  by  an  owner,  who  is  neither  insane,  nor 
otherwji^e  incapacitated.  Memtj  inculcates  the  neeesaity  of  supporting  the 
family  (Book  II,  Chap.  IV,  v.  11). 

Borne  ineidontal  observations  may  be  added*  Two  teits  eited  by 
JiM^TAVAHANA  (Book  II,  Chap,  n,  V.  6.  and  Chap*  IV,  v,  18,  5)  are  also 
intended  to  show  the  immorality  of  the  act,  not  to  annul  the  sale  or  other 
alienation  ■  for  each  parcener  has  an  uncertain  interest  in  tbe  whole.  The 
sense  of  the  text  explains  the  causey  since  one  parcener  has  not  competent 
power,  therefore  he  ought  not  to  sell  or  ^ive  away  immoveable  property, 
which  the  family  bold  in  co-parcecary  :  accordingly  heirs  have  a  lien  equally 
on  the  immo^^eable  heritage,  whether  they  he  divided  or  undivided  j  that  is, 
one  has  not  a  greater  or  less  lien  than  another.  "  Divided"  supposes  the 
case  where  any  part  of  tlie  immoveable  heritage  remains  in  common.  But, 
on  this  interpretation,  we  do  not  determine  for  wliat  purpose  the  word 
*' immoveable"  is  added.  The  opinion  m  liable  to  this  objection  :  aceordijig 
to  JlMuTAYAEANA,  who  Contends  for  dispersed  property  vesting  severally  in 
tbe  co-parceners,  there  it^  no  difficulty  in  not  ei^tablishing  that  a  declaration 
itt  the  subjoined  form  does  not  divest  property  ;  "let  thi»,  whether  it  belong 
"  to  another  or  to  me,  become  the  property  of  Dktadatta."  But  that  has 
been  asserted,  because  Nareda,  under  the  title  of  Subtraction  ol  Gift,  not 
noticing  joint  property  among  things  deemed  ungiven,  enumerates  it  among 
those  which  may  not  be  given.  Hence,  whether  it  be  common  to  the 
parceners  (the  several  property  bein^  yet  unascertained  by  partition),  or 
be  the  several  property  of  one,  the  giit  or  other  alienation  of  effecti^,  madG 
by  one  heir  without  the  assent  of  the  rest,  does  annul  his  right ;  but  with 
their  assent,  it  transfers  the  property  of  all  the  co-heirs.  In  this  case,  all 
partake  of  the  merit  of  the  ^ifty  or  share  the  price  of  the  mle,  and  so  forth  \ 
but,  when  aliened  without  their  consent,  he,  who  alien es  it,  alone  incurs  the 
moral  guilt,  but  all  partake  of  the  los^.  This  is  a  demonstrated  rulr. 
However,  if  he  give  away  that  which  ought  not  to  be  given^  common  aense 
shows  that  he  shall  be  punished. 

RAanTJNAJTDANA  observcs,  *  the  text  cited  (XCV)   relate? s  to  projjerty 

*  whioh  had  descended  from  the  grandfather ;  that  only  which  has  been 

*  acquired  by  tbe  father  himself,  and  is  given   by  him,  may  be  consunjed ; 

*  else  another  foundation  of  law,  besides  scripture,  must  be  sought.'  What 
text  of  scripture  can  be  now  produced  as  the  foundation  of  these  laws  ?  It 
should  not  be  affirmed,  that  the  scripture,  on  which  the  text  (Book  IT, 
Chap.  IV,  V.  IS,  last  hemistich)  is  foundedj  may  run  thus  :  "  aii^me  not  the 
immoveable  property  of  a  grandfather/'  A  toxt  of  scripture,  which  prohibits 
the  alienation  of  immoveable  property  acquired  by  a  man  himself,  must  also 
be  sought  for  the  ground  of  another  text  (Book  II,  Chap,  IV,  v.  14)  5  and  it 
cannot  have  the  same  import  with  that  which  forbids  the  alienation  of  the 
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Vrihaspati  :— The  father,  who,  during  this  life,  divides  the  land 
which  his  own  faiher  left  him^  may  himself  take  twice  as  much  as 
each  of  his  sons. 

This  and  the  text  of  Sano'ha  and  Lic'hita  (XLIV)  must  be 
considered  as  relating  to  that  subject.  In  the  text  cited  (XLIY)  the 
apposition  of  the  words  *'  one"  and  ''son"  is  in  the  form  called  tat  purusha, 
'*  son  of  one ;"  for  this  form  is  preferable  to  that  which  is  called  bahuhrihi, 
because  the  last  term  predominates.*  By  this  expression,  the  son  of  two 
fathers  is  excluded  from  the  text.  Sons  begotten  on  the  appointed  wife  by 
a  kinsman  are  sons  of  two  fathers,  because  they  are  produced  by  the  seed  of 
one  in  the  field  of  another  (CCXXXIX).  The  same  is  also  true  of  sons 
given  and  other  adopted  children.  Since  the  apposition  called  bahubrthi 
may  be  also  admitted  when  the  sense  it  conveys  can  be  justified  by  reasoning, 
the  observation  of  Chanobswara  and  the  rest,  that  *  the  father  of  an  only 
son  shall  have  two  shares,  but  the  father  of  two  or  more  sons  shall  h»ve  one 
share,*  is  accurate.  If  this  be  alleged,  it  must  be  inquired,  what  reasoning 
can  justify  the  variation  of  the*  father's  share  with  the  difference  in  the 
number  of  sons.  It  should  not  be  argued,  that,  since  the  parity  of  shares 
is  ordained  by  a  text  of  VitiHAsrATi  (XCIII),  the  double  share  must  of 
course  be  affirmed  to  be  the  sole  right  of  a  father,  who  has  an  only  son. 
The  seeming  difficulty  may  be  removed  by  explaining  that  text  of  Yrihas- 
PATi  as  relating  to  the  father  of  a  son  begotten  on  an  appointed  wife  by  a 
kinsman.  Again :  the  father  is  sole  owner  of  wealth  inherited  from  the 
grandfather,  as  well  as  of  that  which  is  acquired  by  himself;  by  his  choice, 
partition  is  made ;  and  he  shall  have  two  shares.  But  the  adoptive  father 
of  a  son,  begotten  on  his  wifi^  by  a  kinsman,  shall  have  one  share,  because 
his  paternity  is  inferior,  having  adopted  the  offspring  of  a  different  natural 
father.  This  concerns  immoveable  property  and  the  like.  But,  in  the  case 
of  precious  metals,  pearls  and  the  like,  the  father  may  reserve  the  greatest 
part  of  such  wealth,  and  he  may  make  an  unequal  division  of  it,  giving  more 
to  some  and  less  to  others.  Such  is  the  opinion  of  JiMi^AYiHAirA  and 
the  rest. 

Lest  sons  be  distressed  by  a  gift  or  other  alienation  in  favour  of  an 
unworthy  object,  it  is  forbidden  in  the  case  of  immoveable  property,  even 
though  acquired  by  the  father  himself  (Book  II,  Chap.  lY,  v.  14.)  Con- 
sequently, the  father  is  guilty  of  no  offence  in  giving  away  or  otherwise 
aliening  such  property  with  the  consent  of  his  sons.  The  text  relative  to 
enjoyment  by  indulgence  (XCV),  propounds  a  distinction  between  property 
real  and  personal,  in  respect  of  a  valid  title  vested  by  mere  enjoyment 
through  indulgence.  The  gift  of  immoveable  property  and  the  like,  to 
sons  and  the  rest,  is  valid,  as  it  is  to  strangers.  The  text  of  YIjnyawalcta 
and  Ybihaspati  (XXXIII  and  XXXI)  relate  to  wealth  acquired  by  the 
father  ;  for  they  coincide  with  the  text  of  Nabeda  (XXXII),  which  must 
relate  to  the  property  of  the  father,  since  it  expresses,  '*  the  father  is  lord 
of  all."  However,  the  unequal  distribution  made  by  a  father,  in  considera- 
tion of  filial  piety  or  the  like,  has  been  already  restricted  to  his  own 
acquired  property :  that  cannot  take  place  in  respect  of  wealth  inherited 
from  the  grandfather. 

*  A  reason  founded  on  a  grammatical  mle.  T. 
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But  others  argue,  from  the  text  of  Msntt  (XCI),  which  forbids  parti- 
,  cipation,  unless  by  his  free  will,  in  the  hereditary  estate,  which  has  been 
recovered  by  the  father,  that  in  other  cases  partition  may  be  claimed  even 
against  his  will.    Thus  alone  can  the  text  of  Vtaba  (XCIV)  be  accurately 
applied.     By  the  word  "equal,"  in  the  texts  of  Tajhtawalota   and 
Yb!ha8PATI  (XCII  and  XCIII),  the  parity  of  rights  is  propounded :  and 
that  parity  consists  in  the  son's  concurrent  option  of  claiming  partition. 
As,  in  consequence  of  the  father's  ownership,  a  distribution  takes  place  by 
his  choice,  so  likewise,  in  consequence  of  the  son's  tkle,  under  the  authorily 
of  the  law,  partition  also  takes  place  by  his  choice.    Such  is  the  pra()tioe. 
Parity  in  regard  to  chattels  equal  in  value  or  the  like,  so  that  the  son  shall 
receive  the  very  same  amount  which  constitutes  the  father's  share,  is  not 
intended  :  for  his  double  share  is  ordained  by  the  texts  of  Nabbda  and  the 
rest.     Tho  import  of  the  words  "  one"  and  "  sou,"  in  the  text  of  Sako'ha 
(XLIY),  must  be  understood  in  the  mode  proposed  by  JiHtjTAVAHAFA  and 
the  rest.    Or  "  one  son,"  a  mere  instance  comprehending  the  case  of  two  or 
more  sons,  must  be  considered  as  an  answer  to  this  question  :  '  in  the  case 
of  many  sons,  since  they  each  take  one  share,  and  the  father  takes  two 
shares,  they  have  a  less  portion ;  *  in  the  case  of  one  son,  shall  more  be 
taken.'     Or  the  mode  of  interpretation  proposed  in  the  Pdrijata,  may  be 
accurate ;  '  let  the  chief  son  (for  the  dictionary  of  A>rpi^A  exhibits  that 
sense  of  the  word  6ca  "  one"),  that  is,  the  eldest  son,  take  two  shares,  as 
also  directed  by  the  text  of  Vbihaspati'  (XLV).    Or  the  apposition  may 
be  in  the  form  called  bahubrihi,  '*  he  who  has  one  son,  that  is,  an  excellent 
son,  who  earns  wealth  :"  consequently  the  meaning,  as  deduced  by  implica- 
tion, is,  that  the  father  shall  taJce  two  shares  of  wealth  acquired  by  the  son, 
as  ordained  by  Catyatana.     But  as  for  what  is  said,  that  the  texts  of 
VbShaspati  and  the  rest,  which  allot  two  shares  to  a  father,  relate  only  to 
wealth  acqmred  by  him,  and  that,  in  the  case  of  property  inherited  from 
ancestors,  the  decision  is  regulated  by  other  texts  of  Vbihabpati  and  the 
rest  (XCIII)  ;  to  which,  aay  our  opponents,  its  inconsistency  with  the  text 
of  Habita  (XXIII)  must  not  be  objected,  on  the  argument,  that  will  or 
pleasure,  denoting  arbitrary  choice,  cannot  relate  to  the  double  share :  for, 
since  there  is  no  certainty  what  is  signified  by  the  term  *'  greater  part," 
which  denotes  any  number  from  three  to  2,187,000,*  it  may  be  considered 
as  intending  the  douUe  share.     That  is  wrong ;  for  parity  with  the  father 
being  stated  in  the  text  of  Vbihaspati  (XLY)  as  a  cause  of  receiving 
indiscriminately  two  shares  of  property  inherited  from  the  grandfather,  and 
of  wealth  acquired  by  the  father  himself,  it  is  proper  that  the  father  should 
have  two  shares  of  the  estate  however  acquired.     This  text  do^  not  relate  to 
a  father  eminent  by  his  virtue :  for  brethren  endued  with  good  qualities 
cannot  be  equal  to  a  father  endued  with  the  same  good  qualities ;  the  parity 
must  be  deduced  from  the  virtue  of  the  brethren,  and  the  simple  relation  of 
the  father.     ''  May  divide  the  estate,"  in  the  text  G6tama  (XX),  must 
be  expounded  '  may  obtain  shares.'     If  partition  may  take  place  even 
by  the  choice  of  the  sons,  may  not  a  son  make  the  partition  while  his  flather 
lives  P    Ko ;  for  he  is  in  no  text  described  as  the  person  who  makes  the 
distribution.     Therefore  a  father,  induced  to  make  a  partition  even  by  his 
son's  election  of  it,  shall  take  his  own  double  share.    Accordingly,  the 
latter  phrase,  '^  while  the  father  lives,  if  he  choose  to  divide  it,"  is  pertinent. 
Consequently,  if  it  be  much  against  l^e  father's  inclination,  partition  of 

*  Mah6ahauhiM ;  an  army  oonsitting  of  218,700  squads  {patU) ;  each  oontainiag  one 
elephsBt,  one  car,  three  hfiirses,  and  five  foot  soldiers :  an  improper  example  in  this  case*    T. 

Hh     . 
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wealth  Inherited  fiora  the  grandfather  shall  ^ot  he  made ;  for  a  son  is 
declared  not  to  he  his  own  master  while  his  parents  live  (Book  II,  Chap* 
IV,  V.  XV  5).  But  sons,  oppressed  hy  a  step-mother  or  the  like,  «nay 
apply  to  the  king,  and  obtain  from  their  father  a  partition  of  the  patrimony 
inherited  from  the  grandfather ;  not  a  partition  of  wealtlx.  acquired  by  the 
father  himself,  unless  by  his  favour.     This  is  the  whole  meaning  of  the  law. 

If  a  gift  to  any  son  be  valid,  why  is  not  the  allotment  of  a  greater 
portion  to  any  one  son  also  valid  ?  Since  there  is  nothing  in  the  law  to 
prevent  the  investiture  of  property  by  an  act  of  the  will  in  favour  of  another, 
declared  in  this  form,  ''let  this  chattel,  quitting  me,  become  his,''  the  gift  is 
valid  ;  but  an  act  of  the  will  in  regard  to  partition,  wherein  unequal  distri- 
bution is  designed,  and  which  may  be  expressed  in  these  words,  ''let  this 
man  have  this  as  his  share  in  right  of  filiation  or  the  like,"  being  opposed 
hy  the  law  (XXVII  and  XXVIII),  does  not  transfer  property.  Let  it  not 
be  objected,  that  the  additional  words  "in  right  of  filiation  or  the  like''  are 
nugatory ;  and  tlierefore  the  act  of  the  will  in  regard  to  gift  and  to  partition 
may  be  the  same.  Were  it  so,  as  a  gift  in  favour  of  a  stranger  is  valid,  so 
would  be  partition;  and  the  word  "sons,"  and  similar  terms,  in  the  texts  of 
Yajnyawalcya  and  the  rest  (XXVI,  Ac.),  would  be  unmeaning.  However, 
the  gift  of  a  man  instigated  by  lust,  wrath,  or  the  like,  is  not  valid ;  as  has 
been  mentioned  in  the  chapter  on  Subtraction  of  Gift. 

The  period  when  partition  of  wealth  inherited  from  ancestors  may  he 
made,  has  been  also  propounded  by  G6tama  (XX).  "If  their  mother  be 
too  aged  to  bear  more  sons,"  relates  to  the  patrimony  which  had  descended 
from  the  grandfather;  for,  unless  the  mother  be  too  aged  to  bear  more  sons, 
partition  could  not  be  made  among  existing  sons,  since  it  is  reasonable  to 
reserve  for  those  who  may  be  hereafter  born,  their  right  to  the  patrimony 
inherited  from  the  grandfather :  and  this  is  a  mere  instance  comprehending 
the  case  of  a  father  capable  of  connubial  intercourse,  but  refraining  from  it : 
else  the  son  of  another  wife  could  have  no  share.     This  is  evident  in  the  text 

of  NiSBDA. 

XOVIIL 

Narbda  : — When  iho  mother  is  too  aged  to  bear  more  sons,  and  all 
the  sisters  have  been  given  away  in  marriage^  and  the  father  either 
refrains  from  pleasures,  or  withdraws  from  worldly  concerns,  tlien 
shall  partition  be  made.* 

XCIX. 

Vb!ha8PATI  :— After  the  death  of  both  their  parents,  partition  among 

brethren  is  ordained ;  and,  even  while  their  parents  are  living,  it  is 

proper,  if  the  motl\er  be  too  aged  to  bear  more  sons. 

This  text  of  VbIhaspati  also  relates  to  partition  of  property  left  by  the 

grandfather.     If  shares  have  been  distributed,  although  the  mother  were 

not  too  aged  to  bear  more  sons,  what  should  follow?  has  a  son  ^een  bom 

after  partition,  or  not?    In  the  first  case,  the  remaining  wealth,  omitting 

what  has  been  consumed,  must  be  brought  together,  and  a  second  distribution 

must  be  made :  for  sons,  though  bom  after  partition,  claim  shares  of  the 

•  The  Ust  hemistichi  read  variotuly,  forms  the  first  part  of  the  verse  nnmbered  VI.      T. 
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patrimony  which  had  descended  from  the  grandfather.  Bat,  in  the  second 
case,  that  very  partition  is  valid;  Let  it  not  be  objected,  that,  since  the 
mother's  arrival  at  a  certain  period  of  life  can  alone  entitle  the  parceners  to 
divide  the  estate,  that  partition,  being  made  by  persons  not  authorized  to  do 
90,  is  void,  like  one  which  is  made  by  a  stranger.  Since  the  phrase,  '^  when 
the  mother  is  too  aged  to  bear  more  sons,"  toay  be  explained  as  providing 
for  the  participation  of  a  future  son,  there  is  no  proof  by  which  it  can  be 
established  to  propound  a  distinct  authority  for  partition.  However, 
property,  iU  distributed,  must  be  again  divided. 

a 

Vbihaspati  :* — When  a  partition  has  been  made  between  a  father 
and  his  sons  by  the  same  wife  or  by  diflFerent  wives,  the  sons  who  may 
be  bom  after  the  partition  shall  inherit  the  estate  of  the  father: 

2.  A  son  bom  before  it  shall  have  no  claim  on  the  paternal  estate 
unless  he  reunite  himself;  nor  a  son  bom  after  it,  on  that  of  his  bro- 
ther :  the  duty  of  paying  debts,  and  the  right  of  giving,  pledging, 
or  sellings  follow  the  property  inherited;  so  that  the  son  bom  after 
partition  must  pay  the  debts  of  the  father  contracted  before  it 

Whtft  is  the  application  of  this  text^  cited  by  RAGHUiTAKnAKA  and 
others,  which  signifies,  that  the  son  born  before  partition  shall  have  no 
claim  on  the  share  reserved  by  the  father  when  he  divided  the  estate  among 
his  sons,  nor  on  the  share  allotted  to  his  brother  by  the  same  partition,  nor 
any  power  to  receive  or  discharge  debts  of  his  former  coheirs}  and  what  is 
the  application  of  the  following  text  cited  by  JiMth?AVAHA.KA  and  the  rest? 
for  a. second  partition  is  directed  when  a  son  is  born  after  the  first. 

CL 

Mbntj: — A  son  bom  after  a  division  in  the  lifetime  of  his  father y  shall 
alone  inherit  the  patrimony,  or  shall  have  a  share  of  it  with  the 
divided  brethren,  if  they  return  and  unite  themselves  v^ith  him.t 
No ;  for  those  texts  may  relate  solely  to  property  acquired  by  the 
father  himself.  The  reverse  should  not  be  affirmed,  that  the  former  text 
(XCIX)  relates  to  property  acquired  by  the  father,  and  this  (CI)  to  wealth 
left  by  the  grandfather.  In  the  case  of  wealth  inherited  from  the  grand- 
father, should  the  prescribed  double  sharereceived  by  the  father  be  consumed 
by  use,  sons  born  after  partition  would  be  destitute  of  property;  biit,  in 
the  case  of  his  own  acquired  wealth,  since  the  father  may  reserve  the  great- 
est  part  of  it,  they  win  also  receive  allotments  out  of  the  remainder  of  the 
fortune  reserved :  it  is  therefore  proper,  not  to  affirm  the  reverse  of  the  pro* 
posed  expositions  Jtai^AvAHAWA  observes,  if  partition  of  wealth  inherited 
from  ancestors  be  made  before  the  mother  be  too  aged  to  bear  more  sons, 
that  partition  is  not  proper;  since  sons,  bom  afterwards,  might  be  deprived 
of  subsistence  (Book  II,  Chap.  IV,  v.  12)t.  He  considers  the  hereditary 
means  of  support  as  intended  by  the -word  "subsistence"  (vrt^*t)>  which 

*  Cited  anonymously,  but  attributed  to  VrIhaspati  in  a  subsequent  chapter.         T. 
t  Quoted  partially  and  anonymously  in  this  place.     It  is  cited  at  large  in  Chapters  VII 
and  VIII,  where  the  last  hemistich  is  otherwise  expounded.  T. 

t  Cited  in  this  place  as  a  text  of  Mes u,  but  formerly  quoted  froij^  another  author,     T. 
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ocour$  in  the  text  quoted.  But  others,  finding  the  word  ''mother"  in  every 
text  which  requires  the  cessation  of  her  periodical  discharges,  argue,  that 
the  age  of  the  mother  is  a  requisite  condition  of  a  distribution  proceeding 
from  the  son's  choice ;  and  this  only  regards  wealth  inherited  from  the  grand- 
father. Then,  if  partition  of  property  inherited  from  the  grandfather  be 
iwdertaken  by  the  father's  choice,  the  age  of  his  wife  would  not  be  a  requi- 
site condition  f  That  may  be  true.  Let  it  not  be  objected,  that  this  would 
contradict  the 'text  quoted  (Book  II,  Chap.  IV,  v.  12.)  The  word  "  sub- 
sistence" (yniti)  does  not  signify  wealth  le^  by  the  grandfather.  That  term 
is  employed  by  excellent  persons  of  the  present  day,  as  also  signifying  land, 
a  corrody  or  the  like,  even  though  acquired  by  a  man  himself ;  and  it  is  so 
used  by  YiJirxAKiswABA.  This  text,  therefore,  has  the  same  import  with 
one  which  has  been  already  quoted  (Book  II,  Chap.  IV,  v.  14.):  and  if  sons 
apply  to  the  king  for  partition,  he  must  inquire  whether  the  mother  be 
past  child-bearing ;  for,  if  they  obtain  partition  on  a  false  pretence,  the  rule 
of  Vishnu  (CII)  mus^  be  observed,  that  the  brethren  only  shall  give  a 
share  to  the  son  horn  q/ler  partition,  not  the  father,  since  he  has  committed 
no  offence.  The  text  which  will  be  quoted  from  YIjnxawalota  bears  the 
same  sense.  But  if  partition  be  made  by  the  father'p  election,  "  a  son  bom 
before  it  shall  have  no  claim  on  the  paternal  estate,  nor  a  son  bom  after  it 
on  that  of  his  brother,"  and  so  forth,  a^  will  be  mentioned. 

CIL 

Vishnu: — Sons,  witti  whom  the  father  has  made  a  partition,  shall 

give  a  share  to  another  son  who  is  bom  after  it. 

Hence,  while  the  father's  right  subsists,  his  choice  alone  determines 
the  time  for  mtiiinff  apariiiion  of  his  own  acquired  wealth:  but,  in  the  case 
of  property  inherit^  from  ancestors,  it  is  also  requisite  that  the  mother  be 
past  child-bearing;  and,to»^  this  reserve,  the  father,  or  (according  to  another 
opinion)  he  or  his  son,  may  choose  the  time :  partition  of  both  sorts  of 
property  tnaif  be  made,  when  the  father's  right  terminates  bt^  his  demise 
natural  or  civil.  These  are  three  periods  for  making  a  partition,  according 
to  JIm^tavIhaka  and  the  rest.  But  VubttaneIwaba  observes :  *  hence,  while 
'  the  mother  is  capable  of  bearing  more  sons,  and  the  father  is  still  attached 

*  to  worldly  matters^  partition  of  wealth  which  was  inherited  from  the  grand- 

*  father  may  take  place  by  the  choice  of  his  sons,  even  against  his  will.'  He 
considers  the  phrase,  '*  when  the  mother  is  too  aged  to  bear  more  sons,"  as 
relating  to  weicilth  acquired  by  the  father  himself. 

When  the  third  measure  of  the  text  of  Nabxda  (XOVIII)  is  read 
mnaskU  vdpy  aiarani  (VI),  the  preceding  phrase  which  literally  signifies 
*^  when  the  mother's  periodical  uncleanness  has  ceased,"  must  be  considered 
as  denoting  the  impossibility  of  her  bearing  more  sons.  The  word  aiaranS 
is  expounded,  '^having  quitted  the  order  of  a  householder."  This  cannot 
be  questioned  as  a  vain  repetition  of  tlie  term  **  having  resigned"  or  with- 
drawn from  worldly  concerns ;  for,  when  a  man,  abiding  in  his  own  house, 
but  devoting  himself  wholly  to  the  worship  of  the  Deity,  to  whom  he  has 
dedicated  his  service,  withdraws  from  worldly  concerns,  he  has  resigned  ; 
but,  when  he  enters  into  the  fourth  order,  he  becomes  an  anchoret.  Either 
way,  abdication  is  the  sole  ground  on  which  his  property  is  annulled.  Con- 
sequently, devesture  of  property  happens  three  ways ;  by  degradation,  by 
abdication  or  renunciation,  and  by  natural  death.  But  to  this  may  bo 
objected  the  case  of  a  leper,  uhose  property  is  devested  in  none  of  those  mode 
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A  questioa  may  be  here  proposed  for  disquiBition :  if  a  man,  sarviving 
his  resignatiou  of  worldly  ooocerns^  and  urged  by  his  fate,  cohabit  with  his 
wife  and  be^et  a  son  after  his  property  has  been  divided  among  his  children, 
what  woulcl  be  the  consequence?  It  is  answered,  the  father's  property  being 
deyested  by  abdication,  which  ie  a  virtual  giifc,  and  the  property  being 
vested  in  his  sons  without  any  efibrt  on  their  part,  how  can  a  chUd  born 
afterwards  have  any  claim  thereon,  whether  it  be  or  be  not  divided,  since  it 
does  not  belong  to  his  father  P  But,  in  the  case  of  partition  made  while  the 
mother  was  capable  of  bearing  more  children,  a  portion  must  be  allotted  to  a 
9on  horn  after  it,  under  the  authority  of  the  law  ;  for  otherwise  the  phrase, 
"  if  the  mother  be  too  aged  to  bear  more  children,"  would  be  nugatory. 
"  And  when  all  the  sisters  are  given  away  in  marriage**  is  added  to  show  the 
necessity  of  bestowing  them  in  marriage  after  the  death  of  the  father ;  it 
does  not  denote,  says  Jim^ayahajbta,  that  partition  cannot  take  place 
unless  the  sisters  have  been  given  away  in  marriage. 

cm. 

Catyayana  : — Out  of  property  acquired  by  a  son,  the  father,  if  lie  be 

living^  shall,  on  a  division  of  the  familt/y  receive  two  shares  in  some 

casesj  or  half  in  others :  and  the  mother,  if  the  father  be  dead,  shall 

take  an  equal  share  with  her  son. 

Whatsis  the  import  of  the  first  hemistich  in  this  text  propounded 
by  CatyIyafa  ?  Does  it  relate  to  property  acquired  by  the  son,  with  or 
without  the  use  of  the  patrimony,  or  to  property  of  another  sort  P  On  this 
point  Jiicth^AYAHANA  observes, '  of  wealth  acqmred  by  a  son  through  the  use 
'  of  the  patrimony,  the  father  shall  have  half ;  the  son,  who  acquired  it,  two 
'  shares  ;  and  the  rest,  one  share  each  :  but,  out  of  property  acquu^  by  a  son 

*  without  the  use  of  the  patrimony,  the  father  shall  have  two  shares ;  the 
'  son,  who  acquired  it,  shall  also  have  two  shares  ;  and  the  rest  are  not 

*  entitled  to  any  participation.* — According  to  this  gloss,  the  sens^  is,  because 
the  property  was  acquired  by  the  son.  It  is  consequently  implied,  that  the 
father  receives  either  half,  or  two  shares,  of  wealth  acquired  by  his  son. 
We  must  not,  with  the  northern  BiuAoraHNA,  fall  into  the  error  ot  literally 
explaining  the  terms  "out  of  property  acquired  by  a  son,"  considering 
^  acquisition"  (arjana)  as  an  epithet  of  the  other  part  of  the  compound  (vitta) 
^  voeaUh  or  property,"  because  the  rule  expresses,  that '  neuter  derivatives  of 
words  denotii^  action  are  similar  to  nouns  signifying  substance.'  This  has 
not  the  natural  properties  of  substance. — ^Whatever  word  occurs  as  the  last 
term  in  the  apposition  named  sihask(\  iatpuruiha^  is  considered  as  an  accident 
or  epithet  of  the  preceding  term^  whereas,  in  this  instance,  the  subject  is 
placed  last  (arjana  vitta}.  But  in  the  instance  of  the  term  "  front  of  the 
body"  (piirva  cdyd)y  and  similar  forms  of  expression,  the  exception  is  found- 
ed on  the  special  powers  of  the  word  jHirva  and  the  rest.  Nouns  of  action 
are  not  of  course  considered  as  epithets,  because  they  are  similar  to  nouns 
signifying  substance ;  nor  is  their  similiarity  to  such  nouas  admitted  f<Mr  that 
purpose.  Must  not  the  similarity  of  verbal  nouns  to  words  signifying 
substance,  be  acknowledged,  because  they  are  not  treated  lik^  those  words 
of  action  which  bear  the  sense  of  conjugated  verbs  ?  This  objection  may  be 
answered  by  asking.  Are  you  then  ashiuned  to  say  that  neuter  derivatives  o£ 
terms  signifying  action  are  similar  to  those  words  of  action  which  take  the 
inflections  of  nouns  P  Consequently,  the  parity  of  neuter  derivatiiYcs  with 
nouns  signifying  subs.taiice,  ovJy  authorizes  their  use  in  the  dual  and  plural 
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numbers.  As  for  the  notion,  that  action,  being  an  assemblage  of  single  acts, 
is  of  course  numerous,  and  may  therefore  be  expressed  in  the  plural  number ; 
that  is  futile.  Were  it  so,  words  of  action  bearing  the  sense  of  the  verbal 
inflection,  (or  of  eoty'ugated  vetbs,)  would  also  express  multitude.  Gram- 
marians do  not  admit  the  unity  of  acts  naturally  different  and  unconnected^ 
such  as  gratifying,  throwing,  respecting,  and  so  forth.  Nor  is  it  usual  to 
say  **  boilings,'*  in  speaking  of  that  action  in  one  house,  where  all  the  opera- 
tions of  the  work  are  collectively  performed. 

This  is  proper ;  for  it  is  intended  to  show  that  a  father  shall  take  only 
two  shares  out  of  property  acquired  by  his  son  through  the  use  of  wealth 
common  to  all  the  brethren,  and  without  employing  the  several  property  of 
the  father.  RAGHUNANDAiffA. 

But  others  hold,  that  the  father  shall  receive,  ybr  his  share^  half  as  much 
as  he  who  acquired  it,  if  the  patrimony  were  not  employed ;  for  his  son 
acquired  the  property,  and  the  father  has  only  a  claim  in  right  of  paternity  : 
but,  if  the  patrimony  were  employed,  he  shall  receive,  for  his  share,  out  of 
the  whole  wealth,  twice  as  much  as  he  who  acquired  it ;  because  he  has 
claims  both  as  owner  of  the  capital,  and  as  father ;  the  acquirer  or  acquirers, 
whether  one,  two,  or  more,  shall  only  receive  a  third  part.  Since  song  have 
also  an  interest  in  their  father's  property,  half  the  sum  is  the  only  proper 
allotment ;  and  that  being  the  case,  ^  father  ought  not  to  receive  a  double 
share  ;*  if  this  be  alleged,  the  answer  is  in  the  negative ;  for,  although  their 
interest  in  his  property  be  admitted,  they  have  not  immediate  power  to  dis- 
pose of  it  at  pleasure.  In  such  a  case,  ought  the  rest  to  receive  a  share  or 
not?  Th^y  may  have  a  share,  since  the  claim  of  sons  on  their  father's 
estate,  during  his  life,  is  admitted  for  this  very  purpose. 

JiMiTTAVAHAifA  also  proposes  another  mode  of  interpretation :  *  afather, 
'  who  is  endued  with  good  qualities,  such  as  science,  valour,  or  the  like, 

*  shall  take  half  the  wealth  so  acquired ;  but,  if  his  claim  be  solely  grounded 

*  on  paternity,  he  shall  have  two  shares.'  Here,  nothing  is  expressly  said 
in  regard  to  the  patrimony  being  used  or  not:  but  as  a  son  partakes  of 
wealth  acquired  by  his  father,  so  a  father  is  likewise  entitled  to  partake  of 
wealth  acquired  solely  by  his  son.  This  is  the  only  accurate  exposition: 
but  is  it  not  at  variance  with  the  opinion  which  maintains  that  a  son  has 
no  property  exclusively  his  own  ?  Although  the  father  be  sole  owner  of  the 
whole,  both  at  the  time  of  acquisition,  and  aflerward ;  still,  when  partition 
is  made,'  a  portion  shall  be  allotted  to  the  son,  under  the  authority  of  the 
law,  in  right  of  acquisition. 

But  some  expound  the  text,  ^the  father  shall  have  a  double  share, 
because  he  acquired  both  the  son  and  the  wealth.'  Consequently  the  sense 
is,  *  if  there  be  a  son,  the  father,  who  acquires  property,  shall  receive  two 
shares:'  and  when  partition  of  his  own  acquired  wealth  is  made  by  the' 
father,  he  shall  take  half,  or  two  shares,  at  his  optiohl  That  is  not  consist- 
ent with  the  opinion  of  JiMTh?AviHAirA  ;  for  option,  considered  as  arbitrary 
choice,  cannot  be  limited  to  the  alternative  of  ivio  shades  or  0/"  half.  As  for 
the  son,  acquisition  affirmed  concerning  him  is  partial,  merely  asserted  because 

*  ffifi  of  ^  «w>  has  occurred  when  a  man  gave  away  his  whole  estate.  '  It  is 
therefore  reasonable,  that,  as  the  son  partakes  of  wealth  acquired  by 
his  father,  so  should  the  father  partake  of  wealth  acquired  by  his  son.  Con- 
sequently, since  this  text  may  be  adduced  to  satisfy  the  question,  what  share 

•  An  omission  is  here  supplied  from  conjecture.  T. 
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should  in  that  case  be  received  by  a  father  ?  there  is  no  good  argument  to 
support  such  a  bad  construction  as  that  which  had  been  proposed. 

This,  however,  is  liable  to  objections.  If  a  father  have  not  property  in 
his  son,  then  only  can  the  acquisition  be  partial  or  figurative,  Now  such 
property  in  a  son  must  be  acknowledged ;  else,  the  rule  of  law,  "  both  parents 
have  power  to  give,  to  sell,  or  to  desert  a  son"  (Book  II,  Chap.  IV,  v.  8), 
would  be  unmeaning  ;  for  gift  or  other  alienation  without  property  is  impos« 
'  sible.  The  expression  of  the  great  teacher  of  logic,*  **  God,  to  whom 
generated  worlds  truly  belong,"  could  not  be  pertinent,  unless  a  father  bad 
property  in  his  son.  The  Mdrcand^a  pur  ana  and  other  works  record  the 
sale  of  his  wife  and  son  by  the  universal  monarch  HebiSchandra,  to  make 
good  the  sacrificial  fee /of  the  sage  ViIwamitea,  on  the  performance  of  the 
royal  sacrifice  called  rdjasitya :  and  the  sale  of  the  sage  ^ijkah^p'ha  by  his 
father,  is  recorded  in. Furdnas  and  other  works.  Yet,  in  fact,  the  same 
ownership  of  a  wife  and  son,  as  of  chattels,  is  not  admitted ;  for,  were  it  so, 
sons  would  be  owners  of  each  other  afb(  r  their  father's  demise.  Let  it  not  be 
argued,  that  such  ownership  does  subsist ;  but,  as  is  deduced  from  reasoning, 
vested  in  each  over  himself ;  and  hence  a  son  whose  father  is  dead,  may 
lega}ly  sell  himself.  A  son  would  be  the  owner  of  his  mother  and  sisters. 
HFoio  sons  have  not  dominion  over  their  mothers :  nor  shall  brothers  alone 
give  away  their  unmarried  sisters ;  for  that  would  be  reprehensible,  while 
the  paternal  grandfather  is  living. 

"Half"  (CIII)  must  hero  signify  equable  part,  by  the  rule  which 
expresses  that  equal  parts  are  intended  when  the  proportion  is  not  specified. 
On  the  question,  whether  that  half  be  one  share  as  the  moiety  of  two,  or  half 
of  the  whole,  JimutavIhana  says,  *  half  of  the  whole  sum.'  For,  if  half  of 
two  shares  were  implied,  why  not  say,  "  or  he  shall  receive  one  share  in  other 
eases  f"  Since  the  term  '^  two  shares"  must  have  some  connexic^,  therefore, 
to  satisfy  the  question,  two  shares  of  what  P  '  two  shares  of  property  acquired 
by  a  son,'  must  be  affirmed.  Consequently,  that  being  the  subject  of  parti- 
tion, it  is  obviously  reasonable  to  infer, '  half  of  that  property  likewise,  in 
other  cases.* 

If  the  acquisition  be  made  on  his  brother's  stock,  lawyers  a£Qrm  it  to  be 
the  opinion  of  RAGHUVAiTDAirA,  that  he,  who  acquired  the  wealth,  shall  in 
this  case  also  have  a  double  share;  for  RAeHUKAHDAKA  says,  'when 
'  the  brother's  stock  was  employed,  the  father  shall  have  two  shares,  the 
'  acquirer  two  shares,  and  the  rest  one  each :'  and  that  seems  accurate.  Or,  if 
it  be  RAGHUHAin)AnA's  meaning,  that  the  common  stock  was  employed 
by  him  who  made  the  acquisition,  since  it  would  otherwise  be  inconsistent 
with  the  observation,  *  if  that  horse  be  afterwards  allotted  to  another,  equal 

*  partition  would  be  proper  ;  for  the  acquisition  is  made  by  the  exertions  of 

*  the  one,  and  by  the  labour  of  a  horse  belonging  to  the  other ;'  what  distri- 
bution shall  be  made  when  the  property  is  acquired  by  any  one  son  through 
his  own  labour  on  his  brother* s  stock?  The  answer  is,  the  father  shall  in 
that  case  have  two  shares,  and  both  his  sods  one  share  each.  But  if  it 
were  acquired  on  his  brother's  stock  and  on  l^is  own,  by  his  own  labour,  the 
acquirer  shall  have  two  shares,  the  father  two  shares,  and  he,  who  supplied 
iunds,  shall  have  one:  and  in  both  cases  the  rest  of  the  brethren  shall  be 
excluded  from  participation.  Such  is  the  method  consistent  with  reasoning, 
to  which  the  law  assents. 

•  Ul^AYANilCHXBYA. 
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If  a  man  have  sons,  and  grandsons  both  in  the  male  and  female  line, 
and  sons  of  a  grand-daughter,  and  some  property  be  acquired^by  his  son^a 
son,  with  Aupplies  oat  of  his  estate,  what  is  the  rule  of  adjustment  in  that 
case  ?  Some  argue  from  the  letter  of  the  phrase,  '*  property  aequired  by  a 
son"  (CIIl),  that  what  is  acquired  by  a  grandson  is  similar  to  the  acquisi- 
tion of  a  stranger.  Consequently,  since  the  funds  and  the  person  have 
contributed  equally  to  the  acquisition,  half  belongs  to  the  paternal  grand- 
father, and  half  to  the  grandi^n  ;  but  his  uncle  shall  have  no  share,  for  no 
text  ordains  their  participation.  That  half  allotted  to  the  grandfather  is 
considered  as  property  acquired  by  him,  through  the  means  of  the  wealth 
adventured  :  and  hence,  wealth  acquired  through  the  employment  of  heredi- 
tary property  shall  also  be  divided  at  the  pleasure  of  the  father.  Is  it  not 
an  unjust  disparity,  that  a  grandson,  whose  own  father  is  dead,  shall  have 
a  share  of  property,  which  has  been  acquired  by  the  son  of  the  common 
ancestor,  through  supplies  from  his  father's  estate ;  but  that  the  uncle  should 
have  no  share  of  wealth  so  acquired  by  a  grandson,  whose  own  father  is 
dead  P  No  ;  for  there  is  no  proof  that  the  grandson,  whose  own  father  is 
deceased,  shall  in  this  case  have  any  share:  the  word  "  brothers'*  occurs  in 
the  text  of  Ytasa  (CX),  and  it  does  not  follow  that  a  brother's  son  and  his 
uncle  shall  share  together. 

The  opinion  of  these  lawyers  is  not  approved  by  PAGHimANBANA ;  for 
in  expounding  the  text  of  VxASA,  he  says,  '^  brothers"  are  merely  an  instance 
from  which  uncles  and  the  rest  should  be  also  understood.  There  is  equal 
reason,  why  sons,  grandsons,  and  great  grandsons  in  the  male  line  shall 
share  in  the  reversion  of  property  belonging  to  the  common  ancestor  : 
for  the  son  of  a  son  also  belongs  to  his  ancestor,  as  the  slave  of  a  slave 
belongs  to  the  master ;  and  so  does  the  great-grandson  in  the  male  line :  this 
also  is  reasonable.  May  not  the  same  be  affirmed  concerning  the  son  of  a 
daughter,  and  the  rest  ?  They  are  not  similar,  for  their  claim  is  weaker, 
since  they  confer  no  benefit  on  the  ancettor  \diile  a  son  is  living.  If  it  be 
alleged,  since  a  great  grandson  also,  whose  father  is  living,  is  disqualified^r 
the  performance  of  obsequies,  he  has  not  an  equal  claim ;  this  argument  is 
denied — for,  when  his  father  dies,  he  may  have  a  similar  claim  with  sons* 
This  is  affirmed,  considering  only  natural  fitness.  If,  therefore,  property  be 
acquired  by  the  son  of  a  son  through  supplies  from  his  grandfather's  estate, 
the  grandfather  shall  have  htdf,  the  uncles  and  the  rest  a  share  each,  and 
the  grandson,  who  acquired  the  property,  two  shares:  but  if  no  supplies 
were  received  from  the  grandfather's  estate^  the  unc^s  and  the  rest  shall  not 
participate.    Thus  may  the  law  be  concisely  stated. 

Must  not  the  text,  which  ordains  two  shares  (CIII),  be  considered  as 
relating  to  wealth  acquired  by  a  son  P  and  there  is  consequently  no  authority 
for  the  receipt  of  two  shares  by  a  grandfather.  No;  for  it  would  be  unequal 
that  the  son  of  a  son  should  partake  of  property  acquired  by  the  grandfather 
'himself,  but  the  paternal  grandfather  should  not  participate  in  property 
acquired  by  his  grandson.  The  word  '*  son"  is  a  mere  instance  of  a  general 
sense ;  else  the  same  term  could  not  be  so  accepted  in  the  text  of  YIjitta- 
WALCTA  (XXVI).  If  it  be  a  maxim,  that  the  right  of  succession  is  recipro- 
cal, then,  should  a  grandson,  who  is  competent  to  inherit  the  property  of  his 
paternal  grandfather,  die,  would  not  the  paternal  grandfather  be  his  successor, 
though  his  father  be  living  P  and  hence  the  word  "  son,"  in  the  text  of 
Yajktawaloxa  (XXVI),  may  be  taken  as  illustrating  a  general  sense,  from 
the  coincidence  of  other  texts  (LXXIX) ;  but  in  this  instance  there  is  no 
authority  to  support  such  an  aoceptation.     Then  a  father  would  be  also 
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incapable  of  guoceeding  to  property  which  his  son  acquired  without  employing 
the  patrimony;  for  the  text,  ordaining  a  double  share  in  certain  oases  (GUI), 
may  be  explained  in  some  other  manner  as  relating  to  a  father  deficient  in 
virtue,  not  as  relating  to  property  acquired  without  using  the  patrimony. 
Is  not  authority  wanting  to  restrict  the  text,  which  notices  property 
acquired  by  a  son  ?  for  the  receipt  of  two  shares,  when  partition  is  made, 
cannot  be  inapplicable  to  every  case  of  wealth  acquired  by  a  son  before 
partition.  On  this  some  remark,  that  *  the  grandson  and  great  grandson 
in  the  male  line  having  an  equal  title  to  inherit  with'  the  son,  it  is  reason- 
able that  they  should  be  equally  bound  to  give  shares  of  what  they  them- 
selves acquire.'  But  in  the  case  of  an  acquisition  made  by  the  son  of  a 
daughter,  should  the  property  of  the  maternal  grandfather  have  been 
employed,  he  shall  take  a  share  proportionate  to  the  capital  u^ed,  and  the 
maternal  uncles  and  the  rest  shall  have  no  shares;  but  if  the  acquisition 
Here  made  without  such  use  of  property,  the  maternal  grandfather  shall 
have  no  share.  This  must  be  considered  as  the  rule  in  the  case  of  an 
acquisition  made  by  a  son,  or  by  the  son  of  a  daughter. 

It  has  been  said,  this  contradicts  the  maxim  that  the  right  of  succes- 
sion is  reciprocal.  It  cannot  be  argued,  that  the  rule  is  not  infringed,  if 
the  condition  be  added,  in  each  omer*s  lifetime :  for,  according  to  your 
opinion,  a  paternal  grandfather  takes  a  share  of  property  belonging  to  his 
grandson,  whose  father  is  living ;  but  this  grandson  does  not  immediately 
receive  a  share  of  the  property  belonging  to  his  paternal  grandfather. 

The  paternal  gandfather  does  not  partake  of  the  wealth  acquired  by 
his  grandson,  whose  own  father  is  living,  but  that  father  alone  does  partici" 
fate ;  for  he  hais  the  chief  dominion  over  the  person  who  makes  the  acquisi- 
tion ;  and,  since  the  acquisition  was  effected  by  the  use  of  his  funds,  the 
paternal  grandfather  may  take  one  share  in  4)roportion  to  the  wealth 
employed;  and,  in  this  case,  it  is  treated  like  property  acquired  by  himself: 
but  afterwards,  when  the  father  makes  a  partition  during  his  lifetime,  he 
shall  take  two  shares,  or  half  (for  there  is  a  difference  of  opinion  on  that 
point),  because  it  was  acquired  on  fimds  belonging  to  his  father.  If  this  be 
denied,  because,  were  it  so,  a  grandfather,  distributing  property  which  has 
been  acquired  by  a  grandson  with  supplies  from  his  (the  grandfather's) 
own  wealth,  must  give  to  sons  more  than  is  allotted  as  a  due  share  to  the 
grandson  who  made  the  acquisition ;  but  no  share  of  such  property  would  be 
given  to  the  paternal  uncles  and  the  rest,  when  partition  of  property  was 
made  after  the  death  of  the  paternal  grandfather  :  which  would  be  unequal, 
since  the  grandson  receives  a  share  of  the  wealth  acquired  by  his  uncles. 
It  is  answered,  the  maxim  may  be  thus  stated ;  he  who  would  take  a  share 
of  another's  property,  if  partition  were  made  in  his  lifetime,  shall  give  a 
share  of  his  own  property  to  that  person  if  he  be  living. 

If  it  be  argued,  since  a  grandfather  has  dominion  over  the  son  of  his 
son,  as  a  master  has  over  the  slave  of  his  slave,  therefore  he  shall  receive 
two  shares  or  the  like ;  the  answer  is,  the  shares  are  not  in  this  case  received 
in  right  of  such  dominion  or  ownership.  Were  it  so,  the  father  would  take 
the  whole  wealth  acquired  by  his  son.  But  they  are  received  under  the 
authority  of  the  text  and  of  the  maxim  above  cited.  Hence  a  share  of 
property  acquired  by  a  grandson,  or  remoter  descendant,  whose  own  father 
is  living,  is  not  received  by  a  grandfather.  If  it  be  alleged  that  the  law  on 
this  point  is  founded  upon  reason  ;  for  a  father,  although  he  have  dominion 
over  the  whole  property  acquired  by  his  son,  gives  it  to  his  son ;  he  must 

li 
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give  that  property,  so  acquired,  to  him,  to  whom  he  gives  his  own  wealth, 
namely  to  his  son :  what  is  there  contradictory  in  this  P  hut,  since  lahour  is 
employed  in  the  acquisition,  a  greater  share  is  assigned  hy  authors,  as  it 
were  for  the  wages  of  thai  labour.  On  this  strained  refinement  some  lawyers 
ground  a  remark,  that  the  ancestor  shall  give  two  shares  to  the  acquirer  wHo 
is  related  to  him  through  the  medium  of  his  son,  one  share  to  each  of  the 
rest,  and  reserve  for  himself  two  shares  or  the  like  according  to  circum* 
stances.  But  others  argue  from  the  opinion,  in  which  the  dominion  of  the 
surviving  ancestor  over  sons,  grandsons  and  great  grandsons  is  maintained, 
that  the  paternal  grandfather,  having  dominion  over  his  grandson  through 
the  medium  of  his  son,  shall,  when  he  divides  the  heritage,  take  two  shares 
or  the  like  in  proportion  to  the  use  made  of  his  property,  and  so  forth  :  the 
father  shall  not  take  that  allotment,  for  he  does  no%  make  the  partition. 
The  whole  of  the  remainder  shall  belong  to  the  acquirer ;  but,  his  grand- 
father's property  having  been  employed,  he  must  give  two  shares  to  the 
grandfather,  whose  claim  is  derived  through  his  own  son.  Consequently,  if 
the  father  of  him  who  made  the  acquisition  have  four,  and  the  paternal 
grandfather  have  three  sons,  five  shares  must  be  allotted  to  the  father  of 
him  who  made  the  acquisition,  and  four  to  each  of  the  rest ;  afterwards, 
when  the  father  of  him  who  made  the  acquisition  divides  the  property  in  his 
lifetime,  he  shall  subdivide  four  of  the  shares,  taking  two  parts  as  his  own 
due,  and  giving  one  to  each  of  his  sons :  but  he  must  divide  the  fifbh  share 
equally  with  him  who  made  the  acquisition  ;  for  it  was  not  acquired  by  him« 
self,  nor  by  his  father  or  other  ancestor ;  and  the  rule  directs  equality  where 
no  other  proportion  is  specified :  if  the  acquirer  die  in  the  meantime,  leaving 
no  son  or  grandson,  then,  even  though  he  leave  a  wife  or  distant  heir,  it 
shall  be  divided  by  the  father  among,  his  sons,  like  property  acquired  by 
himself.* 

In  partition  made  by  a  father,  how  shall  property  inherited  by  him 
from  his  maternal  grandfather,  who  left  no  daughter  or  nearer  heir,  be  dis- 
tributed P  shall  he  take  two  shares  or  the  like,  as  if  it  were  property  inherited 
from  the  paternal  grandfather  ;  or  may  he  reserve  a  considerable  part  of  it, 
as  if  it  had  been  acquired  by  himself?  To  this  question  some  reply,  that 
"  his  own  acquired  wealth,"  in  the  text  of  ViSHinr  (XXV),  signifies  that 
which  was  gained  by  his  own  act ;  but,  what  is  received  from  the  maternal 
grandfather,  being  gained  without  any  exertion  on  the  part  of  the  father,  is 
not  acquired  by  his  act ;  he  shall  therefore  receive  two  shares  or  the  like,  as 
suggested  by  the  generai  rule.  It  should  not  be  objected,  that  the  text  onl^f 
ascribing  to  the  father  and  son  equal  dominion  over  property  left  by  a  pater- 
nal grandfather,  they  have  not  such  claims  in  this  case.  Their  equal 
dominion  is  a  necessary  consequence  of  considering  the  term, ''  property  left 
by  the  paternal  griindfather,"  as  a  mere  instance  of  a  general  sense  :'else  it 
would  not  be  a  rule,  that  the  father,  being  son  of  one  born  blind,  shall  take 
two  shares  or  other  greater  portion  of  property  inherited  from  the  paternal 
great  grandfather.  Nor  should  it  be  objected,  that  the  acquisition  made 
through  his  own  act  can  only  signify  a  gain  proceeding  from  business  apper- 
taining to  him ;  else  what  is  accepted  as  a  present,  or  casually  found  in  the 
middle  of  his  own  house,  would  not  beliis  own  acquired  property;  and  busi- 
ness here  signifies  his  Uvelihood  and  so  forth,  as  the  case  may  be :  conse- 
quently, in  this  case  also,  he  may  justly  reserve  the  greatest  part  for  himself; 
but  he  shall  only  receive  two  shares  or  other  similar  portion  of  property  left 

*  It  is  not  clear,  on  what  arguments  this  distribntion  is  proposed.  T. 
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hr  the  paternal  grandfather,  since  a  special  law  prevents  a«orttfr  distribution. 
The  tenn  "property  left  by  the  paternal  grandfather,"  must  be  explained 
property  inherited  in  right  of  affinity  :  whether  it  be  received  from  the 
paternal  great  grandfather,  or  from  the  maternal  grandfather,  and  so  forth, 
the  father  and  son  have  equal  dominion  over  it.  Nor  should  it  be  argued, 
that  property  regularly  descending  from  ancestors,  is  alone  intended  by  the 
term  "estate  left  by  the  paternal  grandfather;"  and  that  any  other  property, 
whether  left  by  a  maternal  grandfather,  or  received  in  a  present,  or  the  like, 
is  regulated  by  the  law  which  allows  the  reserve  of  the  greatest  part  and  so 
forth.  .  There  is  no  argument  to  prove  that  an  estate  devolving  from  the 
maternal  grandfather  and  the  rest  is  not  considered  as  regularly  descending 
from  ancest(«8 :  and  legislators  have  not  distinguished  property  devolving 
eventually  oh  eolUUeraU  or  on  desoendants  in  the  female  line. 

That  reply  is  not  satisfactory ;  for,  when  the  heritage  of  one  who  leaves 
no  kinsman  devolves  on  a  fellow-student,  or  on  a  learned  priest,  the  father 
and  son  would  have  equal  dominion.  In  the  case  where  the  son  of  a 
daughter's  son  does  not  succeed  to  property  eventually  devolving  on  dietant 
heirs^  by  failure  of  the  direct  deeeent  in  the  male  line^  surely  that  sou  has  no 
dominion  if  his  father  be  dead  ;  but,  if  his  father  be  living,  he  is  not  even 
notioed.  The  very  same  exposition  is  proper  in  respect  of  the  heritage 
devolving  from  the  father  of  the  paternal  great  grandfather,  on  the  grandson 
of  his  grandson ;  for  that  has  not  regularly  descended  from  ancestors.*  But 
the  heritage  of  the  paternal  great  grandfather,  successively  devolving  on  his 
son  and  the  rest  until  it  reach  the  gfeat  grandson,  has  regularly  defoended ; 
in  that  case  the  rule  of  equal  dominion  vested  in  father  and  son  must  be 
argued :  however,  when  a  great  grandson,  whose  father  and  grandfather  are 
both  dead,  succeeds  to  the  estate  of  his  paternal  great  grandfather,  he  and 
his  son  have  equal  dominion.  There  is  no  objection  to  explain  "pro* 
perty  left  by  the  paternal  grandfather,"  an  estate  inherited  in  right  of 
birth  whereby  the  ancestor  attains  a  region  of  bliss ;  for  t-exts  show,  that  a 
man  reaches  heaven  by  the  birth  of  a  son,  of  a  son's  son^  and  of  the  son 
ef  that  grandson  ((3lV  and  XI.) 

CIV. 
Yajnyawalcya  :— Through  a  son,  a  son's  son,  and  the  son  of  a  grand- 
son, the  father  or  ancestor  obtains  bliss  in  other  worlds,  immortality, 
and  heaven.f 

Some  thus  explain  the  text  quoted:  world  (^ca),  immortality  (anan- 
<y«)>  hteven  (dtt'a),  are  different  regions  of  joy  so  named ;  the  region  of 
bliss  called  diva,  and  the  solar  abode  (XI),  appear  to  be  the  same.  But 
others  say,  world  (Jbea)  intends  a  region  of  joy ;  by  a  son,  a  man  attains 

*  Rflgnlar  deteent  extends  only  to  the  gpreftt  grandson ;  on  failure  of  him,  the  estate 
devolves  on  the  wife,  Ac,  bat,  after  some  deviations,  the  table  of  snccessions  reverts  to  the 
Ihieal  kiadred.  T. 

t  That  is,  by  their  oblations  of  cakes :  therefore,  they  snooeed  to  the  deceased  by  a  kind  of 
purchase ;  and  if  the  ancestor  leave  a  son,  and  the  son  of  another  son,  and  the  son's  son  of 
a  third  son,  they  take  equal  shares  of  his  estate,  becaose  they  confer  the  benefit  equally. 
This  notion  is  the  key  to  the  whole  Indian  Law  of  Inheritance ;  and,  for  this  reason,  the  law  of 
obsequies,  promulgated  by  Menu,  must  be  carefnUy  studied.    Note  by  Sir  William  Jonbs. 
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that  region ;  by  a  son's  son,  he  enjoys  an  endless  abode  there ;  and  by  the 
son  of  that  grandson,  he  reaches  the  solar  abode,  a  region  of  bliss  superior 
to  the  preceding :  by  heaven  (diva)  is  signified  the  solar  abode  ;  for  the 
general  term  may  be  employed  in  a  special  sense:  there  is  consequently  no 
contradiction  in  these  texts.  Tliis  interpretation  is  unnoticed  by  othef 
authors. 

cv. 

The MakdbMrata: — ^This  young  girl,  though  sole,  will  be  merest- 
Triable  than  a  hundred,  for  my  lord  will  be  relieved  from  regret^ 
attaining  the  blissful  world  through  a  daughter's  son. 

Under  the  admission  of  the  text,  since  a  daughter's  son  inherits  in 
right  of  birth,  whereby  his  ancestor  attains  heaven,  he  and  his  son  may 
have  equal  dominion  in  this  case,  as  if  the  property  had  been  inherited  from 
the  paternal  grandfather.  If  this  be  alleged,  the  answer  is,  the  term  must 
be  explained,  according  to  the  opinion  of  VijntAneswara,  property  inherited 
in  right  of  birth  unattended  by  any  other  requisite  cause.  Bj  birth  alone 
property  vests  in  sons  and  the  rest  ;  but  it  vests  in  a  daughter's  son  and 
others  by  birth,  upon  failure  of  sons  and  the  rest.  According  to  other 
opinions  also,  it  signifies  property  inherited  in  right  of  birth,  independent 
of  the  general  failure  of  sons  and  other  near  heirs.  Whence  is  all  this 
deduced?  From  plain  reasoning:  since  the  terra  "paternal  grandfather" 
must  comprehend  the  paternal  great  grandfather,  and  mu»t  exclude  the 
maternal  grandfather,  this  interpretation  alone  is  admissible. 

But  others  hold,  that  what  is  gained  through  no  affinity  or  relation,  i& 
acquired  by  the  party  himself  ;  what  is  gained  through  some  affinity  or 
relation,  is  comprehended  under  the  term  '  left  by  the  grandfather  :*  in  the 
case  of  a  heritage  devolving  on  a  learned  priest  or  a  fellow  student,  there  \a 
no  objection  to  admit  the  equal  dominion  of  father  and  son.  Or  what  i» 
gained  in  right  of  birth,  may  alone  be  denoted  by  "  property  left  by  the 
grandfather :"  else,  should  the  father,  through  avariee  or  other  motive, 
abandon  the  paternal  estate,  and  occupy  the  abode  of  his  maternal  grand* 
father  after  the  decease  of  that  ancestor,  the  son,  born  after  partition  made 
by  that  father,  when  the  estate  is  reduced  by  consumption,  might  be  desti* 
tute  of  a  maiutenance.  If  it  be  asked, '  is  not  this  remark  equally  applicable 
whether  he  have  no  property  inherited  from  the  paternal,  or  from  the 
maternal,  ancestor,  but  only  property  acquired  by  himself;'  and  if  the  objec- 
tion, '  that  the  father  has  wilfuHy  deprived  his  son  of  a  maintenance,  (since 
he  abandoned  his  patrimony  coveting  the  wealth  of  his  maternal  grandfather, 
and  since  that  patrimony,  has  not  been  received  by  his  son  ;  and  therefore 
the  eases  are  dissimilar;)  be  repelled,  because  the  grandson  or  other 
descendant  might,  if  be  pleased,  take  his  share  of  tlie  patrimony,  under  the 
authority  of  the  subjoined  text,  "  Of  wealth  kiherited  from  ancestors,  even 
'*  though  not  taken  by  the  father,  pa^ition  again  extends  to  the  fourth  in 
^  descent ;  this  is  a  settled  rule :"  and  if  it  be  inferred,  '  that  the  father 
*  is  guilty  of  the  sin  arising  from  the  defalcation  of  Am  sotCs  maioteiianoe,  if 
^  he  neglect,  give  away,  or  otherwise  abandon^  the  estate  of  his  own  father  ;'^ 
they  answer,  the  absolute  defect  of  property  inhezited  from  a  father  or 
paternal  ancestor,  and  the  devesture,  by  partition,  of  properly  which  has 
been  inherited  from  a  mMiemal  ancestor,  are  not  Himilar.  Their  opinion 
is  liable  to  objection. 


Digitized  by  VjOOQ IC 


CHAP.  IL]         DI8TB1BUTI0N  MADE  BT  A  FATHER  IH  HI8  LIFETIME.  277 

An  observation  should  be  here  made.  The  participation  of  a  son's  son, 
whose  father  is  dead,  and  of  the  son's  grandson,  wliose  father  and  grandfather 
are  both  deceased,  is  ordained  by  the  texts  of  CATrAYAVA  (LXXIX),  when 
partition  is  made  by  a  father.  Hence  partition  by  a  grandfather,  or  great 
grandfather,  is  surely  valid  :  and  if  the  common  ancestor  have  no  surviving 
son,  but  have  a  son's  son,  or  a  son  of  a  grandson,  partition  may  be  made  for 
his  sake  by  the  grandfather  or  great  grandfather.  It  should  not  be  objected^ 
that,  as  a  share  is  ordained  for  the  wife,  when  partition  is  made  for  the  sake 
of  the  son,  so  it  is  directed  that  shares  shall  be  ^iven  to  grandsons  and  the 
rest :  and  eansequentljf  partition  shall  not  be  made  for  their  sake,  because 
tons  alone  are  mentioned  in  the  text  of  YAjntawalcya  (XXYI)  ;  and  because 
the  texts  of  GatyAtana  may  be  solely  applicable  to  such  cases.  Since  a 
son,  a  son's  son,  and  the  son  of  that  grandson,  equally  benefit  the  ancestor, 
contributing  by  their  birth  to  his  attainment  of  heaven,  there  is  no  argument 
on  which  a  disparity  can  be  established  :  but  no  share  is  allotted,  by  any 
text,  to  the  wife  independent  of  the  son  ;  and  it  is  therefore  fit  to  establish 
inch  an  inference.  A  partition  made  by  a  maternal  ancestor  in  favour  of  a 
daughter's  son  and  the  rest  is  not  legal ;  but  if  any  one  make  such  a  parti- 
tion, in  consequence  of  observing  the  practice  of  distributions  made  by 
fathers,  it  is  valid,  provided  all  parties  consent ;  but  not  otherwise.  This 
brief  statement  of  the  law  may  suffice. 

CVI. 

YiJNTAWALCTA,  after  premising  partition  by  a  father  :— One  who  is 

able  to  earn  a  Iweiihood,  and  claims  not  a  sliare  of  tlie  joint  property^ 

may  be  disunited  from  the  family,  on  giving  him  some  trifle  as  a 

consideration  to  prevent  futore  strife  ;  or  the  portion  of  an  elder 

son  may  be  allotted  to  the  first  bom :  or  all  the  sons  may  have  equal 

shares. 

The  text  is  introduced  in  the  Retndeara  with  this  remark  f  '  the  legis- 

later  also  propounds  an  exception  to  these  two  cases.'  Consequently^  to 

a  malevolent  and  indolent  son,  who  is  able,  hut  mil  not  worky  a  small 

portion,  merely  for  the  means  of  subsistence,  shall  be  allotted  ;  not  a  better 

portion  than  the  rest^  nor  even  an  equal  share,  if  his  indolence  be  not 

authorixed  by  the  father  :  and  this  takes  effeet,  even  against  the  will  of  the 

parent;  for  it  is  ordained  by  the  law.     However,  this  maxim  concerns 

property  acquired  by  the  sons,  not  that  which  has  been  acquired  by  the 

father  or  ancestor.     Tho  author  of  the  Traedia  expounds  the  text,  '  giving 

*.  some  trifle  of  small  value,  to  prevent  future  strife  with  his  sons,  disunion  of 

^  religious  ceremonies,  or  partition,  may  be  made.'    Bhavadsva,  the  Mitdo* 

sharOy  and  the  rest,  furnish  the  same  exposition.     The  teim  (amikamq^)^ 

which  is  explained  malevolent  in  the  preeedinff  comment,  more  properly 

signifies  not  wanting  the  wealth  of  his  father.     How  shall  he  find  means  of 

subsistence  without  partaking  of  the  patrimony  ?  therefore  does  the  legisla* 

tor  add, ''  who  is  able  ;"  that  is,  able  to  earn  a  livelihood  without  receiviny^ 

a  share  of  the  patrimony.    The  context  suggests  this  sense.     The  sons  of 

this  co-heir  might  dispute  the  equity  of  the  partition,  if  their  father  had  been 

disunited  from  the  famOy,  with  a  trifle  given  to  him  ;  but,  according  to  this 

last  opinion,  in  which  the  \%rh  ih  is  taken  in  its  sense  of  *  strive,'  if  future 

conted»  be  prevented  by  his  voluntary  acceptance  of  an  inferior  share,  it  is 

also  prevented  by  bis  voluntary  renunciation  of  his  own  right.     This  is 
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liable  to  objection ;  for  a  fine  to  the  king  is  denounced  (CCCLXXVIII) 
against  him  who  Yoluntarilj  accepts  an  inferior  share  and  qfterwardt 
disputes  the  partition,  not  against  him  who  voluntarily  renounces  his  share 
and  afterwards  revives  his  claim.  The  last  opinion  must  be  therefore 
admitted,  taking  the  text  in  its  literal  sense  {that  some  trifle  musi  he  given 
hy  way  of  share  to  prevent  fiUwre  strife)  :  and  in  this  case  of  partition  by  a 
father,  should  he  give  no  share  to  any  one  son  labouring  under  no  legal  dis- 
qualification, such  as  expulsion  from  his  class  or  the  like,  it  must  be 
remembered  Hhat  such  partition  is  expressly  declared  invalid.  This  text 
must  be  also  adduced  in  the  case  of  partition  made  after  the  death  of 
the  father,  for  no  other  text  has  been  delivered  by  YIjnxawalcta  ;  and  the 
4  rule  is  propounded  generally  by  Mbnit. 

CVII. 
Menu  : — If  any  one  of  the  brethren  has  a  competence  from  his  own 
occupation,  and  wants  not  the  property  of  his  father^  he  may  debar 
himself  from  his  own  share,  some  trifle  being  given  him  as  a  consi- 
deration, to  prevent  future  strife. 

The  text  is  thus  expounded  in  the  Fracdia :  should  any  one  of  undivided 
brothers,  through  laziness  or  knavery,  make  no  exertion  for  gain,  that 
is,  strive  not  to  improve  the  former  stock,  nor  to  acquire  other  wealth 
by  agriculture  or  the  like,  he  may  be  debarred  from  his  share,  or,  in  other 
words,  excluded  from  participation  in  the  wealth  acquired  by  the  rest  of  the 
brethren.  But  there  is  nothing  to  prevent  his  receiving  a  share  of  the 
original  stock.  Hence  that  shall  be  received  by  him.  However,  the  legis* 
lator  directs,  that  a  trifle  shall  be  given  him  for  his  maintenance :  and  that 
trifle  shall  be  allotted  out  of  the  property  acquired  by  his  brothers.  This 
allotment  is  founded  on  the  near  connexion  between  the  wealth  ^brmtfr^ 
possessed  and  that  now  acquired*  But  his  not  receiving  a  share  proportionate 
to  the  whole  estate  is  the  consequence  of  his  knavery.  From  the  expression  ^ 
*'  able,"  or  competent,  it  follows,  that  one  who  is  unable  to  assist  the  common 
exertion  for  gain,  shall  receive  a  share  proportionate  to  the  whole  estate. 
HilIyudha  expounds  the  text  as  follows ;  to  him  who  takes  not  his 
own  share,  a  trifle  must  be  given  to  prevent  future  strife  with  his  sons,  and 
partition  may  then  be  made.  The  text  of  Mbvu  is  cited  in  the  Beindemra 
with  this  remark,  Hhe  legislator  declares  the  same.'  JfiitSrAvlHAirAy 
RAeHTTKANDAiTA  and  othcrs  concur  in  the  same  exposition;  but  they  explain 
*  giving  him  some  trifle  for  his  maintenance,*  giving  him  a  handful  of  rice  or 
the  like.  The  meaning  is,  he  who  is  able  to  subsist  by  his  own  oooupation, 
and  accepts  not  a  share  of  the  joint  estate,  but  on  the  contrary  renounces  his 
own  right,  must  be  supplied,  when  necessary,  by  his  brothers,  out  of  the 
shares  they  have  severally  received.  The  text  of  NIreda  bears  the  same 
import,  says  Hblatudha  quoted  by  Misra. 

CVIIL 

Narbda: — ^He  who,  being  employed  in  the  affairs  of  the  family, 
performs  their  business,  receiving  no  share  in  the  original  partition^ 
shall  be  supplied  by  his  brethren  with  fqod,  raiment,  and  beasts 
of  burden,  to  complete  for  him  his  full  share. 
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The  commentator's  meaning  is  this :  if  any  one  of  the  brethren, 
generously  declining  to  receive  his  share  when  partition  is  made,  afterwards 
claim  it,  the  property  shall  not  be  thrown  together  for  the  purpose  of 
making  a  new  partition  on  his  account,  but  his  share  ahall  be  aiada  up 
by  the  rest  of  the  brethren  contributing  severally  and  proportionally  a  part 
of  theirs :  in  this  manner  shall  his  share  be  allotted  to  him.  Consequently, 
from  the  ambiguity  of  the  phrase,  the  import  of  these  texts  should  be  applied 
to  all  th^e  different  cases.  The  author  of  the  Fraedia^  and  Misba,  think 
the  right  of  tiUation  and  the  like  so  indefeasible  that,  if  a  share  be  not 
received  when  psrtition  is  niade,  it  may  be  of  course  obtained  by  the  party 
hianself,  or  his  son,  choosing  to  claim  it  at  a  subsequent  time.  The  opinion, 
delivered  in  the  Retndearay  shall  be  hereafter  elucidated; 

One  being  employed  for  the  benefit  of  his  family  and  relations, 
performs  their  business,  or  work  adapted  to  provide  their  subsistence,  and 
takes  not  his  share  of  the  patrimony ;  if  he  subsequently  claim  his  allotment, 
he  shall  be  supplied  with  food,  apparel,  beasts  of  burden  (mentioned  merely 
by  way  of  illustration),  and  other  things,  such  as  grain,  silver,  gold, 
ornaments,  and  the  like;  and  a  full  share  shall  be  thus  allotted  to  him. 
The  text  is  so  explained  by  Mibba.  and  the  rest.  But  the  author  of  the 
Betndeara  considers  the  expression,  '*  employed  in  the  affairs  of  the  family,** 
as  intending  a  brother  eminent  by  his  good  qualities.  For  instance  ;  being 
employed  in  providing  for  the  maintenance  of  his  bcethren,  their  families 
and  his  own,  he  performs  that  business  ;  he  conducts  agriculture,  or  transacts 
purchase  and  sale  or  the  like ;  h^  shall  therefore  be  Advanced  by  the  rest  of 
the  brethren  who  perform  not  such  work :  consequently,  on  account  of  his 
virtue  in  exerting  himself  for  the  maintenance  of  the  family,  a  superior 
allotment  of  food,  clothes,  beasts  of  burden  and  the  like  shall  be  given  to 
him.  Jiicih^AyiHAirA  and  others  concur  in  this  exposition.  As  a  better 
allotment  of  food,  clothes  and  the  like  shall  be  given  to  him  who  labours 
for  the  support  of  the  united  family,  so  a  worse  allotment  shall  be  given  to 
that  brother  who  does  not  make  any  exertion  to  support  it,  though  able  to 
do  so :  and  when  partition  is  made,  a  greater  or  better  share  must  be  given 
to  him  by  whose  exertions  the  members  of  the  family  live ;  and  he  who  is 
able,  but  does  not  labour  for  their  support,  shall  be  disunited  from  the 
family,  giving  him  a  maintenanee  only,  as  directed  by  Miim  (CVII).  The 
same  rule  is  applicable  to  the  case  of  partition  made  by  a  father.  Such  is 
the  opinion  delivered  in  the  Reindeara :  and  this  we  hold  reasonable ;  for 
VtIsa  prabes  them  who  make  exertions,)^  the  behoof  of  othere. 

CIX. 

Ttasa  : — Useful  is  the  life  of  him,  by  whom,  while  he  'surviyes, 

priests  and  kinsmen  subsist.    Who  is  there  that  does  not  live  for 

his  own  benefit? 

Partition  with  sons  begotten  on  a  wife  by  an  appointed  kinsman,  and 
other  adopted  sons,  will  be  considered  under  the  title  of  Partition  after  the 
Death  of  the  Father.  If  an  acquisition  be  made  through  the  co-operation 
of  all  the  brethren  with  their  father,  an  unequal  distribution  should  not  be 
made  in  consideration  of  filial  piety,  of  a  large  family  to  maintain,  and  the 
like,  nor  in  right  of  seniority  and  so  forth ;  as  has  been  already  noticed. 
Here  a  question  occurs  for  discussion :  if  there  be  four  brothers,  the  father 
of  whom  is  living,  and  who  are  all  skilled  in  their  duties ;  but  one  acquires 
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a  piece  of  land,  acting  under  his  fatlier's  instructions  ;  wh^t  form  of  distri* 
bution  shall  in  this  case  be  followed  ?  Does  that  land  belong  to  him  alone, 
because  he  made  the  acquisition  ?  or  is  the  acquisition  considered  as  made 
by  the  father,  because  he  partly  contributed  to  it ;  and  shall  all  the  brethren 
therefore  partake  of  it  ?  In  reply  to  this  question  it  is  asked,  was  this  land 
or  other  property  purchased,  or  received  as  a  present,  or  otherwise  acquired  ? 
Either  the  purchase  was  made  with  the  father's  sanction,  on  a  reference  to 
faim  in  words  to  the  following  effect,  at  tlie  time  when  the  bargain  was 
proposed,  '*  this  man  offers  to  sell  me  this  property  ;  what  should  be  done  P** 
or  else  the  purchase  or  other  acquisition  was  made  by  the  son  receiving 
express  orders  from  his  father  to  effect  it.  In  the  first  case,  the  price  being 
paid  out  of  his  own  several  property  ;  or,  in  the  case  of  a  present  received, 
which  was  not  intended  for  the  father,  the  donor  not  having  said,  "  deliver 
this  to  thy  father,*'  the  land  so  purchased  or  received  is  tlie  sole  property  of 
the  son.  In  the  second  case,  it  belongs  to  the  father  ;  but  if  the  price  were 
paid  out  of  the  son's  own  several  property,  and  he  merely  termed  it  the  act 
of  his  father,  through  the  ingenuousness  of  his  disposition,  the  son  shall  have 
a  share ;  and  it  shall  be  proportionate  to  the  wealth  invested.  But  the 
personal  labour  of  the  son  belongs  to  the  father ;  for  the  son  is  his  repre- 
sentative,  and  subject  to  his  power  (Book  II,  Chap.  IV,  v.  8).  Let  it  not 
be  argued  that  the  son  can  have  no  several  property,  since  his  father  is 
owner  even  of  that  which  is  acquired  by  him  (Book  III,  Chap.  I,  v.  62)  : 
how  then  should  he  have  a  share  of  the  acquisition  p  That  text  is  considered 
by  JfM^TAviHANA,  and  the  rest,  as  merely  intending  that  a  son,  whose 
father  is  living,  is  not  his  own  master  even  in  respect  of  his  own  acquired 
wealth.  For,  if  sons  and  the  rest  have  not  property  in  that  which  they  earn, 
there  could  not  be  an  acquisition  made  by  them  ;  since  acquisition  signifies 
such  an  act  as  becomes  a  cause  of  property  vested  in  the  agent.  Else,  the 
father  having  property  in  that  which  was  acquired  by  his  son  during  his 
life  time  without  using  the  patrimony,  all  the  brethren  would  have  equal 
shares  after  his  demise.  It  would  follow,  that  sons  and  the  rest  would  lose 
all  religious  rites,  which  must  be  defrayed  with  money  ;  since  the  father's 
property  would  be  revived  in  that  which  he  himself  gave  to  his  sons. 
Consequently  the  sacrifice  with  the  moon-plant  could  not  have  been  accom« 
pllshed,  as  recorded  in  the  Mahdbhdrata,  by  BntrBisBAYA  during  the  life  of 
VAhlica,  nor  other  ceremonies  by  other  persons  during  the  life  of  their 
father.  Vachbspati  Bhattachabta  concurs  in  this  opinion,  and  in  the 
text  of  CIttayana  (Book  I,  v.  8),  which  forbids  the  lending  of  money  to 
women  and  the  rest,  their  inability  to  acquire  wealth  is  the  motive  of  the 
precept ;  accordingly  children  or  minors,  not  sons,  are  there  mentioned. 

But  others  argue  from  the  text  which  expressly  declares  the  right  of  a 
fSather  and  the  rest  to  wealth  acquired  by  a  son  and  others  (Book  III,  Chap. 

*  I,  y.  62),  and  from  the  maxim  '  what  is  clear  shall  not  be  explained  by 

*  inductions  from  other  premises,'  that  a  father  and  the  rest  have  owner- 
ship :  a  right,  proceeding  from  acquis ition,j^r«^  vests  in  the  sons  ;  afterwards, 
property  also  vests  in  the  father  by  reason  of  the  son's  right,  \^ich  is 
(Kibftervient  to  the  father's.  But  the  ownership  of  the  son  is  not  devested, 
for  a  text  declares  property  common  to  the  married  couple  ;  and  there  is  no 
inoontiftteney  in  the  contemporary  property  of  father  and  son,  any  more 
than  in  the  property  of  a  wife  while  her  husband  lives.  The  absolute  right 
and  independent  power  of  a  wife  over  that  which  is  given  to  her  by  her 
husband,  and  of  a  son  over  that  which  is  given  to  him  by  his  father,  must 
be  established ;  for  texts  declare  the  several  property  of  women ;  and  it  must 
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he  inferred  in  other  oases,  from  parity  of  reasoning,  einee  the  religious 
ceremonies  of  sons  and  the  rest  must  he  defrayed.  After  the  death  of  the 
father,  another  co-heir  shall  receive  a  share  of  such  property ;  as  appears 
from  the  expression, ''  with  supplies  from  the  common  estate,"  in  the  text 
of  YtIsa  (CX)  :  for  that  may  relate  to  an  acquisition  made  while  the 
father  was  living,  as  well  as  to  one  made  after  his  decease. 

CX. 
Vyasa  : — If  a  co-heir  gain  horses,  elephants,  cars,  or  weapons  of  any 
sort,  by  his  own  yalour  or  the  like,  but  with  supplies  from  the 
common  estate,  his  brethren,  or  paternal  uncles^  shall  be  sharers 
of  it  : 

2.    A  double  sum  is  ordained  for  him ;  and  the  other  parceners  must 

share  alike. 

As  a  son  has  a  share  of  wealth  acquired  by  a  father,  so  shall  a  father 
partake  of  wealth  acquired  by  his  son.  Even  according  to  your  opinion,  the 
independent  power  of  a  son,  afber  partition,  over  his  whole  property,  as 
intimated  by  GItyIyaha  (CIII),  must  be  acknowledged  upon  argimente 
obmot$9  to  common  sense.  The  word  ^*  son,"  in  that  text,  must  signify  one 
with  whom  partition  has  not  been  made.  Or  the  son's  title  causing  property 
to  vest  in  the  father,  is  again  revived  in  regard  to  wealth  given  to  him  by 
his  father.  On  this  point  no  difference  of  opinion  appears  in  the  Retndcara 
by  and  other  works :  for  it  is  said  in  the  Beindeara,  in  the  chapter  on  the 
Emancipation  of  Slaves,  *  the  master  has  no  power  over  property  given 
'  by  him,  through  favour,  to  his  slave  ;'  and  the  texts  of  MsHi7  and  others 
(Book  III,  Chap.  I,  v.  LII  2,  and  LIII  2,)  are  cited  io  show  the  reverse  in 
easee,  Misba  concurs  in  that  exposition.  Since  the  ownership  of  a  wife  in 
that  kind  of  wealth  which  is  called  the  property  of  women,  is  propounded  by 
a  special  text,  her  husband  alone  is  owner  of  every  other  kind  of  property. 
The  prohibition  of  lending  anything  to  women  and  the  rest,  as  promul- 
gated by  CatyIyaka  under  the  title  of  Loans  (Book  I,  v.  8,)  is  founded 
on  their  want  of  property.  However  "  infant"  tJiere  denotes  a  child  whose 
father  is  deceased,  it  is  merely  an  instance  comprehending  a  son  whose 
father  is  living ;  as  has  been  idready  mentioned.  They  thus  expound  the 
law. 

A  father  has  property  in  his  son,  as  in  grain  or  the  like,  because  he 
begot  that  son.  A  husband  has  property  in  his  wife,  as  the  receiver  of  a 
present  has  in  grain,  cattle,  or  the  like,  because  she  was  given  to  him  by  the 
person  who  begot  her.  A  master  has  property  in  his  slave  in  right  of 
purchase  or  the  like.  Hence,  under  the  rule,  that  *  whatever  is  acquired  by 
a  man  himself  belongs  to  him,'  a  father  has  property  in  that  which  is 
acquired  by  his  son  and  so  forth.  But,  in  the  case  of  female  property 
received  through  favour  and  so  forth,  a  stranger  may  have  full  dominion 
over  it,  with  the  assent  of  the  woman's  husband.  Yet  in  the  case  of  female 
property  given  by  the  woman's  father,  we  do  not,  they  say,  suppose  a  right 
different  from  that  which  is  established  hy  'the  law.  • 

If  it  be  asked,  by  way  of  objection,  how  can  the  debts  be  paid  when 
partition  has  been  made  during  the  life  of  the  father  P  the  answer  is,  they 
who  enjoy  shares  must  discharge  the  debts.  Here  a  question  occurs  for 
discussion.      The  father  has  two  shares  of  property  left  by  the  paternal 
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grandfather^  and  the  sons  hare  one  share  each ;  the  father  shall  ikerefore 
sustain  two  parts  of  the  debt,  and  the  sons  one  part  each :  this  is  indisput- 
able in  the  case  of  a  debt^contracted  by  the  father,  but  may  be  disputed  in  the 
case  of  a  debt  incurred  by  the  paternal  grandfather ;  for  the  payment  by  the 
son  is  productive  of  no  benefit  to  him,  and  paynaent  by  the  father  alone 
is  beneficial. 

€XL 

Narkda  :^— What  remains  of  the  pdtemal  estate,  out  of  which  the 
debts  of  the  father  have  been  paid  to  those  to  whom  payment  had 
been  promised  by  liim^  shall  be  divided  among  the  brothers ;  care 
being  taken  that  the  father  continue  not  a  debtor. 

Let  it  not  be  argued,  that,  because  this  text  shows  it  necessary  to  pay 
the  debts  of  the  father  when  partition  is  made  among  brothers  after  his 
death,  surely  his  debts  must  be  paid  when  partition  is  made  in  his  life-time : 
and  since  it  appears  from  the  term  ''  successively  due,''  in  the  text  of 
Nabxda,  which  has  been  cited  under  the  title  of  Loans,  (Book  I,  v.  198,) 
tliat  the  debt  of  the  grandfather  first  devolves  on  the  father,  and  afterwardis 
on  the  son ;  and  since  it  must  necessarily  be  paid  by  the  grandsoti,  being  due 
by  his  father,  the  grandsons  shall  therefore  contribute  one  share  without 
interest  (Book  I,  v.  CLXYII  2),  and  the  son  of  the  original  debtor 
two  shares  with  interest.  From  the  form  of  the  phrase, ''  out  of  which  the 
debts  have  been  paid,"  it  appears  that  they  must  be  paid  previous  to  parti- 
tion. Now  they  cannot  be  then  paid  by  the  grandson  ;  for  as  yet  he  has  no 
property,  and  he  is  not  the  person  who  makes  the  distribution :  it  is  there- 
fore proper  that  the  son  should  make  the  partition,  afber  first  discharging 
the  debts  with  interest.  Again ;  when  partition  is  made  by  a  father,  a  share 
is  allotted  to  the  grandson,  whose  own  father  is  dead ;  but  since  the  law  does 
not  make  him  liable  for  the  debt  of  his  paternal  great  grandfather,  as  well 
as  for  that  of  his  father,  it  shall  not  be  discharged  by  him.  But  the  father 
must  likewise  discharge  the  debt  of  his  grandfather ;  for  it  ought  to  have 
been  paid  in  the  first  instance  by  the  grandfather.  But  if  he  be  then  unable 
to  discharge  it,  or  the  term  be  yet  incomplete,  let  him  require  from  his  sons 
and  grandsons  an  immediate  promise  of  payment :  the  debt  of  a  paternal 
great  grandfather,  or  remoter  ancestor,  must  be  whaequerUfy  discharged  in 
consequence  of  such  promise.  In  like  manner,  a  promise  of  paying  interest 
on  the  debt  of  the  paternal  grandfather  should  be  required.  But  if  there  be 
no  property  left  by  the  paternal  grandfather,  and  only  property  acquired  by 
the  father,  then,  should  the  father,  making  a  partition,  reserve  the  greatest 
part  for  himself,  and  give  an  inconsiderable  allotment  to  his  sons,  how 
shaU  the  debts  of  the  father  and  grandfather  be  apportioned  P  If  he  divide 
the  estate  at  his  pleasure,  then,  should  the  father  reserve  the  greatest  part 
of  his  fortune  burdened  with  a  small  part  of  the  debts,  his  sons  will  be  dis- 
tressed; or  if  he  distribute  his  fortune  like  property  inherited  from  the 
grandfather,  still  the  sons  will  be  distressed.  Therefore  the  matter  must  be 
thus  reconciled  :  the  father,  spontaneously  discharging  the  whole  debt,  may 
distribute  the  remainder  among  his  sons  at  his  pleasure.  But  if  the  debts 
exceed  the  property,  let  him  give  some  wealth  to  the  aont,  and  assess  the 
debts^  in  proportion  thereto.  However,  sons  should,  without  evasion,  vo- 
luntarily bear  their  father's  burden.  But  if  the  father  fraudulently  or  trulv 
say,  **  my  debts  exceed  my  estate,  how  then  should  I  give  shares  to  my  sons  ?*' 
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and  bis  son's  reply,  '*  give  us  shares  of  the  estate,  burdened  with  propor* 
"  tionate  shares  of  the  debts ;"  there  is  no  law  to  authorize  the  independence 
of  sons  :  however,  the  matter  should  be  adjusted  by  the  impartial  decision  of 
arbitrators.  This  is  founded  on  the  reason  of  the  law.  If  there  be  property 
of  both  kinds,  acquired  by  the  father,  and  inherited  from  the  grandfather, 
and  also  debts  of  both  sorts,  then  the  debts  incurred  by  the  father  or  grand- 
father shall  be  distributed  in  the  same  proportions  with  the  property  :  the 
fortune  of  the  father,  and  the  debts  with  which  it  is  burdened,  shall  be 
treated  as  the  estate  of  the  father ;  the  wealth  lefb  by  the  grandfather,  and 
the  debts  charged  thereon,  shall  be  treated  as  the  estate  of  the  grandfather. 
This  has  been  sufficiently  discus^. 

How  can  partition,  made  during  the  life  of  the  father,  be  called  inherit- 
ance {dayahhdga)  ?  When  inheritance  is  explained  '  the  heritage  which  is 
shared,'  the  portion  given  by  a  father  in  his  life-time  being  received  in  right 
of  affinity,  and  heritage  sigmfying  wealth  held  as  property  m  right  of  affinity 
after  the  property  of  the  former  owner  has  expired,  and  that  being  here 
connected  with  partition,  the  description  is  unexceptionable.  According  to 
the  opinion,  in  which  inheritance  is  explained  partition  of  heritage,  since  it 
only  becomes  heritage  by  the  act  of  partition,  heritage  is  fiere  a  subject 
efibcted  by  action,*  as  in  the  example  "  he  makes  a  pot."  But,  according 
to  the  opinion,  in  which  inheritance  is  explained  '  participation  or  ownership 
of  heritage,'  ownership  being  fully  vested  in  sons  and  the  rest  after  partition, 
the  wealth  is  heritage  ;  inheritance,  consisting  in  ownership  predicated  of 
them,  may  be  predicated  of  heirs  as  far  as  the  fourth  in  descent.  This  has 
been  sufficiently  explained. 


*  S^iAjtO^  in  phUosophieal  gnunmar,  is  of  three  kinds : 
pr6p^^  in  effBCt  porodnoed  by  coqjtmetloii,  di^imctlcm,  sad  the  like,  ¥MoHt  altering  the 

fiiFmoflk^mMmmi  ez«  g.  vidbi  Hie  city, 
fiofiryi^  /beft  the  snkstaoee  rsBtias,  bat  its  fomie  changed:  ez«g.  makes  a  bracelet  of  gold, 
mroor^  when  in  efteeft  Is  prodaeed  bj  aetieB)  where  the  former  shape  of  tiie  subetance 
is  not  Mnsldered:  fM*  g.  makes  a  pot  w  a  carpet.  T. 
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CHAP.  III. 
ON  PARTITION  AMONG  BROTHERS. 


Afteb  the  natural  or  civil  death  of  the  father,  either  let  the  sons  live 
together,  or  let  them  divide  the  paternal  estate.  This  alternative  is  pro* 
pounded  hy  Mxkt7  (XVIII.)  Let  the  eldest  son,  in  the  mode  ahove 
mentioned  (Chap.  I,  Sect.  1),  undertake  his  father's  charge,  and  support 
all  the  brethren,  and  let  them  thus  live  together ;  or  let  them  live  apart : 
and  that  living  apart  is  adopted  for  the  sake  of  religious  duties ;  for,  by  the 
performance  of  idl  rights,  constant,  occasional,  and  the  rest,  out  of  several 
property,  the  ^nsequent  merit  is  separate,  and  shared  by  no  other.  A  sepa- 
ration of  abodes  is  therefore  morally  right,  not  caused  merely  by  the  per* 
verseness  of  co-heirs.  May  not  co-parceners  severally  perform  religious  rites  ? 
No ;  for  it  is  a  certain  rule,  that  the  intention  of  the  law  is  fulfilled  by  once 
performing  a  single  religious  rite,  which  is  defrayed  out  of  the  common  pro- 
perty. Since  it  does  not  repeatedly  occur,  it  is  customary  to  perform  it  once 
only ;  and  the  sons  of  a  king,  not  being  separately  consecrated  to  the  regal 
office,  unless  partition  be  made,  are  not  entitled  to  perform  the  sacrifice 
called  Bajas&ya  and  the  like,  which  must  be  done  by  a  monarch.  As  for 
the  duty  of  voluntary  gifts  and  so  forth,  religious  offices  may  be  multiplied, 
even  without  partition,  by  the  repeated  performance  of  that  duty;  but 
constant  and  occasional  rites  are  fully  peitbrmed  by  a  single  celebration, 
as  has  been  already  mentioned.  Still  however,  in  some  circumstances, 
as  in  that  of  the  pUirhhti  sacrifice  for  the  sake  of  obtaining  ofipring,  religious 
duties  are  multiplied  by  the  separate  performance  of  religious  ceremonies, 
even  without  partition. 

This  partition  should  be  made  with  mutual  kindness ;  for  unkindness  is 
censured  in  the  Serivania. 

CXIL 

The  Herivania: — No  doubt^  Ikdra  I  the  mutual  strife  of  brothers  and 

of  friends  gladdens  their  enemies. 

It  is  requisite  that  the  mother  be  also  dead,  before  partition  can  be 
made  by  brothers  after  the  decease  of  their  father. 

cxm.   . 

Yt^a  : — For  brothers  a  common  abode  is  ordained  so  long  as  both 

their  parents  live;  but^  by  making  a  partition  afler  the  death  of 

their  parents,  their  religious  duties  are  multiplied. 

If  it  be  argued,  that  because  brothers  are  enjoined  to  live  together 
while  their  father  and  mother  both  survive,  partition  is  suggested  wlien  one 
of  them,  namely,  the  father,  dies :  that  is  denied ;  for  it  is  a  rule,  that  what 
occurs  first  or  last  in  the  apposition  called  dtoandwa  is  accepted;  each 
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is  meanfc.  The  mother  and  father  are  both  suggested  by  the  word  **  parents'^ 
(pUrau),  a  term  formed  by  the  omission  of  one  word  (mo^,  which  is 
understood  in  this  expression  ;  and  each  of  the  terms  suggested  relate  to  the 
word  "  live :"  the  phrase  is  therefore  explained, '  so  long  as  the  mother  lives, 
and  so  long  as  the  father  survives.*  Else  partition  would  be  directed 
by  this  text,  when  the  mother  alone  was  dead.  The  text  of  YiJmrAWALCTA 
must  be  explained  as  signifying  that  partition  may  be  made  afber  the  death 
of  both  parents,  since  it  has  the  same  import  with  the  text  of  Ytasa. 

CXIV. 

Yajnyawalcya:— Let  the  sons,  after  the  death  of  their  parents, 

equally  share  the  assets,  and  equally  pay  the  debts  of  the  deceased. 

Let  it  not  be  argued,  that,  on  the  contrary,  sons  are  enjoined  to  live 
together  while  both  their  parents  survive,  but  may  divide  the  estate  when 
either  of  them  dies.  Sako'ha  expressly  declares,  that  partition  cannot  be 
made  while  either  of  them  survives  (XVII). 

cxv. 

Vr!hA8PATI: — On  failure  of  both  their  parents,  partition  among 

brothers  is  ordained. 

That  is,  on  failure  of  their  father  and  of  their  mother.  The  sense  is 
the  same  in  the  text  of  Vtasa.  While  the  father  lives,  let  no  partition  be 
made,  because  sons  have  not  power  over  his  effects ;  but  why  should  not 
partition  of  the  paternal  estate  be  made  while  the  mother  lives  ?  To  this 
some  lawyers,  adoptbg  the  opinion  of  Jiu&iAYisASA^  reply ;  '  partition  of 
^  the  paternal  estate,  while  the  mother  lives,  is  not  morally  right.*  Conse- 
quently the  prohibition  against  dividing  the  patrimony  while  the  mother 
lives  is  a  moral  precept,  like  that  against  eating  flesh-meat  on  the  eighth 
day  of  the  lunar  month,  and  so  forth.  Hence  the  sin  of  infringing  a  prohi- 
bition is  the  consequence  of  making  such  a  partition.  Or  an  exception 
is  suggested  by  this  text :  it  is  not  morally  right ;  that  is,  it  does  not 
multiply  separate  religious  duties ;  they  are  not  separately  multiplied  while 
the  mother  lives.  Consequently  the  sense  of  the  text  (XVII)  is  deduced 
from  what  has  preceded :  sons  are  not  independent,  that  is,  they  are  not 
entitled  to  make  a  partition  and  so  forth ;  they  are  not  independent  while 
their  relation  to  a  suryiving  mother  subsists.  Such  a  partition  is  invalid  in 
respect  of  religious  duties,  and  is  only  valid  in  respect  of  property.  Hence, 
while  the  mother  lives,  idl  participate  in  every  religious  rite,  even  though 
separately  performed.  Accordingly,  as  partition  is  made  while  the  father 
lives  with  his  consent,  so,  reasoning  from  analogy,  while  the  mother  survives, 
partition  must  be  made  with  her  consent.  But,  in  the  one  case,  l^ince 
the  father  has  dominion  over  tlie  estate  and  over  his  sons,  he  shall  have 
a  double  share;  in  the  other  case,  since  the  mother  has  dominion  over 
the  son  alone,  she  shall  have  one  share  only :  and  hence  the  father  shall 
have  more  than  a  double  share  of  his  own  acquired  wealth ;  but  property 
acquired  by  the  mother  shall  not  be  divided,  since  the  law  does  not  ordain  a 
partition  of  it.  The  text  of  CItyatajta  (Book  II,  Chap.  IV,  v.  XV  6) 
shows,  that  sons  are  not  their  own  masters  while  their  mother  lives.  Conse- 
quently, after  the  deatih  of  the  father,  two  periods  occur  for  partition,  when 
the  mother  dies,  or,  while  living,  when  she  consents.  But,  while  the  father 
lives,  since  he  has  dominion  over  all,  partition  shall  be  made  by  his  choice 
alone ;  the  mother's  assent  is  not  required :  and  those  who  contend  for 
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partition  of  property  inherited  from  the  paternal  grandfather,  at  the  option 
of  the  sons,  think  tiiat  partition  in  made  by  the  cboiee  of  the  father  alone^ 
who  ifs  induced  thereto  by  the  wish  or  request  of  hie  eons ;  for  the  father  is 
the  person  who  makes  the  distribution :  the  text  of  HAbita*  denies  partition 
without  the  father's  consent ;  and  sons  have  not  immediately  such  inde^ 
pendent  power  as  can  enable  them  to  perfect  the  a<ct  of  partition  without 
reference  to  another  person.  Accordingly  the  mother's  assent  is  not  required 
for  partition  by  a  father. 

But  some  lawyers  argue  from  the  text  which  declares  property  common 
to  the  married  couple  (CCCCXV),  that  the  mother's  property^  thereby 
proved,  subsists  after  the  father's  death,  since  there  is  no  argument  to  prove 
the  deveeture  of  the  mother's  property,  although  the  father's  be  annulled  by 
his  demise;  consequently  sons  cannot  divide  property  which  i^  held  in 
common  with  their  mother,  without  her  consent.  It  should  not  be  objected, 
that  partition  may  be  made  with  the  consent  of  any  one  owner,  even 
without  the  acquiescence  of  the  mother,  as  it  may  without  the  consent  of  a 
brother.  The  mother  having  dominion  over  the  estate  and  over  her  son, 
but  he  having  dominibn  over  the  estate  only,  she  has  greater  authority. 
But  the  same  observation  is  not  applicable  to  an  elder  brother ;  for  he  is  not 
highly  venerable,  like  a  mother.  However,  it  is  not  customary  to  make  a 
distribution,  by  which  the  eldest  brother  would  be  aggrieved ;  or,  ifpartitibn 
he  fnade,  the  portion  of  an  elder  son  is  allotted  to  him  as  a  token  of  respect. 
It  is  not  declared  in  a  text  cited  by  BAGHUNicNBANA  and  YIohbspati 
BbjlTtIoslavya.  (Book  II,  Ghap«  lY,  v.  XV 1),  that  the  younger  brothers 
are  not  their  own  mast^  while  the  eldest  brother  lives,  and  partition 
cannot  therefore  be  made  without  his  consent  P  It  cannot  be  argued  that 
the  te^t  which  has  been  quoted  is  intended  to  forbid  a  gift  or  alienation 
bjT  others  while  there  is  au  eldest  son  standing  in  the  place  of  the  father,  as 
directed  by  Mvwv  (IX)  i  for  there  is  nq  argument  on  which  the  text  can  be 
resitricted  to  that  Umited  sense.  To  the  question  proposed  the  answer  as 
Ko ;  for  the  text  which  haa  been  quoted  must  of  course  be  explained  ]«, 
relating  tq  an  eldest  brother,  who  beats  the  burthen  of  supporting  the 
family,,  sioAe  the  law  propounded  by  NiuDA  (XVI)  sugge«rt»  partition' 
amoo^  brothers  who  are  unwilling  to  live  together ;  and  the  living  tc^tiier 
or  separately  appeara  hioxa  the  text  of  Mjsni;  (XVIII),.'  and  from  many 
other  law9,.  to  be  the  act  of  all ;  and  since  the  eldest  has  no  dominion  over 
his  younger  brothers.  The  expression,  ''  seniority  is  founded  on  Tirtue  or 
on  age''  (Book  II,  Chap.  IV,  v.  16),  is  not  inconsistent  with  the  phrase, 
*^  or  even  the  yoiuigest  brother  if  he  be  capable  of  business"  (XVI). 

VicHXBPATi  BhattAohIbta.  and  many  other  authors  do  not  concede  to 
this  opinion;  for  they  do  not  acknowledge  the  wife's  property  i&  her 
hiishtod't  estate,  since  she  made  not  the  acquisition.  But  ultimately  there 
is  no  variance.  Ko  ordinance  exists,  to  prove  that  partition  shall  not  be 
made  by  grandsons  while  the  wife  of  their  paternal  grandikther  survives. 
Bat  some  lawyers  infer,  i^at  sonB  are  not  independent  in  respect  of  their 
mother^fl  property  while  she  lives,  but  do  not  think  them  dependent  in  regard 
of  property  left  by  the  father :  bb  sons  have  an  interest  in,  but  no  inde- 
pendent power  over,  wealth  acquired  by  their  father,  while  he  lives ;  so  have 
th^  none  <wer  wealth  acquired  by  their  mother,  so  long  as  she  survives. 
ThMe  lawyers,  though  they  copy  VuKTAurMwABA,  are  not  now  followed. 
This  point  has  been  sufficiently  explained. 

*  The  text  which  is  here  quoted  has  been  attributed  to  SiUfc'HA  (v.  17.) 
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VidbiASPAti  has  propounded  two  forms  of  partiiion,  with  and  without 
a  dednoted  aUotment  (XXX).  That  has  been  already  expounded  :  however, 
the  expression,  "  with  attention  to  priority  of  birth,"  is  there  a  mere 
instance  of  a  general  sense,  whereby  the  greater  share  of  one  who  is  pre- 
eminent by  his  good  qualities  or  the  like  is  also  suggested,  as  airily 
mentioned. 

OXVI. 

Ybihaspati  : — All  the  sons  shall  succeed  to  their  father's  estate,  as  is 
ordained;  but  he  who  is  distinguished  by  science  and  good  conduct, 
shall  take  a  greater  share  than  the  rest : 

2.  Progenitors  become  truly  the  parents  of  a  son,  through  him 
whose  fame  is  spread  in  this  world,  for  science,  skill  in  arts,  courage, 
or  wealth,  and  for  knowledge,  liberality,  and  virtuous  actions. 

**  Science  ;*'  study  of  the  VSda9  and  other  branches  of  sacred  literature : 
and  that  is  peculiar  to  the  three  Jirst  classes,  the  Brdkmanm  and  the 
rest.  "  Skill  in  arts ;"  knowledge  of  mechanical  trades  ;  and  that  is  peculiar 
to  the  fourth  tribe  and  to  mixed  classes.  ''  Courage  ;'*  valour  :  this 
appertains  to  the  military  class.  "Wealth;"  riches:  this  alludes  to  the 
commercial  tribe,  not  to  the  sacrificing  priest,  or  to  the  Sddra ;  for 
riches  are  censured  as  a  pursuit  of  these  classes.  "  Knowledge ;"  the  know- 
ledge of  Gk>D  :  this  may  belong  to  men  of  all  classes  by  the  power  of  destiny. 
"  Liberality  ;"  the  meting  is  obvious :  it  may  relate  to  men  of  all  classes. 
"Virtuous  actions;"  such  as  are  followed  by  purity:  or  (reading  croy^itf 
instead  of  erUf/isu)  the  purchase  of  commodities  for  traffic ;  meaning  also  the 
sale  of  them ;  and  this  appertains  to  the  commercial  tribe.  By  the  connec- 
tive particle,  other  duties  enjoined  to  the  several  classes  are  comprehended  in 
the  text.  "Projenitors  become  truly  the  parents  of  a  son,  through  him, 
&c. ;"  it  is  therefore  proper  that  a  most  exoellent  share  should  be  allotted  to 
him. 

Wealth  is  incidentally  mentioned  in  this  text;  or  it  is  intended  to 
show,  that  a  superior  share  shall  be  allotted  to  one  who  is  able  to 
acquire  riches.  •*  Father  of  a  son  ;"  the  word,  from  its  etymology,*  sig* 
nifies  related  to  an  excellent  son. 

When  partition  is  made  among  sons,  an  equal  share  must  be  allotted  to 
the  mother  with  her  sons,  and  to  the  wives  of  the  paternal  grandfather  with 
their  grandsons ;  as  has  been  already  mentioned.  But  in  the  case  of  a 
Sudra^  it  will  be  declared,  that  no  deducted  allotment  shall  be  given  to  the 
first  horn.  ^  RaohubaKdaha. 

This  is  grounded  on  the  text  of  MjBjnr  (LXYI).  It  may  be  objected, 
that,  if  the  deducted  allotment,  being  included  in  the  shares,  render  them 
unequal,  this  would  contradict  the  observation  of  Jim^tayahaha  and  others, 
in  expounding  the  text  of  Mkku  (XXIX),  that,  '  unequal  partition  on 
'  account  of  filial  piety  or  the  like  is  forbidden,  not  the  deducted  allotment^ 
'  which  is  no  share.'  But  VioHisPATi-BHATTiGHimYA  holds,  that  'the 
'  deduction  in  farour  of  the  eldest  by  birth  is  denied  to  the  servile  class,  not 
'  the  Seduction  in  favour  of  one  who  is  pre-enonent  by  his  good  qualities.' 


*  Th«  ecology  is  thus  stAted  in  tbe  text;  i^MKnttsiMi^sOD,  +  in,  betting  tbei 
sense  with  «iali|i  <or  f¥a)^  %  tirroinstk>ii  deatftbg  excellenee. 
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The  text  will  be  otherwise  expounded  under  the  title  of  Partition  among 
Sons  by  women  of  the  four  classes.  The  case  of  him  who,  through  laziness 
or  the  like,  refuses  to  labour  for  the  support  of  the  family,  or  of  one  who, 
being  very  able  to  earn  a  livelihood,  supports  his  own  family  without  using 
the  paternal  estate,  has  been  already  considered. 

The  texts  of  CattItana  (LXXIX  1  and  2)  have  been  explained  in  the 
preceding  chapter.  The  first  verse  relates  to  partition  made  by  the  father. 
The  second  expresses,  that  a  nephew,  whose  own  father  is  dead,  shall  receive 
a  share  from  his  pat^al  uncle.  The  condition,  "  provided  he  had  received 
no  fortune  from  his  grandfather,"  must  be  extended  to  this  case.  Conse- 
quently, if  the  grandsons,  having  received  allotments  from  the  paternal 
grandfather  in  his  life-time,  reside  apart,  and  their  uncles  remain  united  with 
their  own  father,  in  that  case,  when  these  inake  a  second  partition,  the 
grandsons  shall  receive  no  shai'e.  However,  grandsons  are  entitled  to 
obtain  partition  of  that  property  which  had  belonged  to  their  paternal 
grandfather ;  but  the  fortune  previously  allotted  to  them  bars  a  second 
partition  of  the  same  estate.  The  text  of  YIjhtawalota  (LXXVIII)  has 
the  same  import  with  the  last  hemistich  ol  the  second  verse ;  and  the  third 
(LXXIX  3)  relates  to  the  same  subject. 

The  textofDBYALA  (LXXXI)  is  thus  explained  in  the  Betndcara : 
^  partition  among  undivided  parceners,  and  a  second  partition  among  divided 
'  relatives  living  together  after  re-union,  extends  to  the  brother,  to  his  son, 
'  and  to  the  son  of  that  son ;  it  stops  with  the  son  of  that  grandson,  being 
*  fourth  in  descent /rewi  the  common  aneestor.*     "Fourth,"  counted  from 
the  owner  of  the  estate  tno/tm'rtf/y,  is  preceded  by  the  inseparable  particle 
an  (or  a),  which  denotes  *  limit  of  space  or  time.*   Consequently,  if  brethren 
live  together  after  the  death  of  their  father,  a  brother  shall  receive  a  share 
when  partition  is  subsequently  made ;  or  should  one  of  the  brothers  die 
before  his  father,  his  son  shall  take  his  share ;  should  he  also  die  before  his 
grandfather,  his  son  shall  receive  the  share :  and  if  this  last  also  be  dead, 
his  son  shall  not  take  the  allotment;    for  he  is  more  remote  than  the 
fourth  in  descent.     This  rule  is  applicable  where  partition  had  not  been 
made;  and  "second"  does  not  relate  to  this  case.     Again:  two  brothers 
have  re^united  themselves ;  afterwards  their  sons,  grandsons,  and  great  grand- 
sons, die :  in  that  case  the  son  of  the  great  grandson  shall  not  take  a  share. 
In  the  eloss  of  the  Retndcara,  it  is  said, '  extend^  to  the  brother,  to  his  son, 
^  &fi,  :*  brother  denotes  the  son  of  the  re-united  heir,  or  son  of  the  uncle  ; 
for  it  is  there  remarked  on  the  text  of  Devala  (LXXXII),  that '  It  is  appli- 
cable,  when,  partition  not  having  been  made,  property,  not  enjoyed  by  one 
co-heir,  is  solely  enjoyed  by  another  residing  in  the  same  province.'   For  the 
brothers  are  separated  ;  but  some  property  remaining  undivided,  is  succes- 
sively enjoyed  by  one  brother,  and  by  his  son  and  other  descendants,  and  is 
not  enjoyed  by  the  other  nor  by  his  son  and  descendants ;  afterwards,  when 
partition  is  claimed,  a  considerable  lapse  of  time  intervening,  this  text  regu- 
lates the  decision.     Consequently,  if  it  be  claimed  by  the  brother,  by  his 
son,  by  the  son  of  that  son,  or  by  the  son  of  this  grandson,  partition  shall 
take  place ;  but  if  it  be  claimed  by  the  son  of  that  great  grandson,  partition 
shall  not  be  made.    However,  property  vests  in  the  occupant,  be<»iu8e  the 
right  of  the  other  is  anulled  by  adverse  possession :  accordingly  the  text  is 
pertinent ;  "  Except  on  failure  of  kinsmen  allied  by  the  funenJ  cake,  the 
claim  of  kinsmen  aUied  by  family  only  is  not  valid."     Here  affinity  by  the 
funeral  cake  is  referred  to  the  owner  of  the  property ;  consequently  it  is  not 
extended  to  the  fifth  in  descent :  and  this  rule  is  applicable  when  the  party 
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resided  in  the  same  province ;  but  if  he  resided  in  a  foreign  country,  property 
is  only  devested  by  usucaption  after  the  seventh  generation,  as  will  be 
mentioned. 

Bat  some  ezponnd  the  text  of  D&vala.  (LXXXI),  *  among  undivided 
parceners  (meaning  heirs  who  are  re-united,  and  those  between  whom  parti- 
tion has  not  taken  place),  and  among  divided  relatives  (or  those  between 
whom  partition  has  been  made),  who  live  together,  that  is,  in  the  same 
coimtry,  a  second  distribution,  or  partition  made  after  re-union,  and  a  divi- 
sion of  property,  remaining  in  parcenary  when  the  first  distribution  was 
made,  and  sole^f  enjoyed  by  one  heir,  extends  to  the  fourth  in  descent :  but 
if  they  do  not  Uve  together,  that  is,  in  the  same  country,  it  extends  to  the 
seventh  generation,  as  will  be  mentioned.'     ^hey  expound  the  subsequent 
text  (LXXXII), '  so  far,  that  is,  as  far  as  the  U)urth  in  descent,  relatives, 
^  or  persons  sprung  from  the  same  family,  are  sapindas,  or  connected  by  the 
^  mutual  relation  of  giving  and  receiving  the  funeral  cake.     Beyond  him, 
'  namely,  the  fourth  in  descent,  the  funeral  oblation  is  rescinded ;   the  rela- 
'  tion  by  the  funeral  cake  is  cut  off.     What  follows  from  these  premises  P 
'  The  legislator  adds.  Sages  admit  that  succession  follows  the  funeral  obla- 
'  tion  ;  if  there  be  a  connexion  by  the  funeral  cake,  participation  in  heridi- 
^  table  i^operty  is  acknowleged ;  that  is,  inheritance  takes  effect  if  there  be 
'  such  a  connexion.    This  is  the  sole  pukport  of  the  phrase.'    Is  it  not  super- 
fluous to  say,  because  property  is  vested  in  the  occupant,  the  fifth  in  descent 
shUl  not  partake  of  the  heritage ;  for  he  of  course  is  not  entitled  to  inherit, 
since  the  right  of  the  fourth  alone  is  propounded  ?  It  should  not  be  argued, 
that  the  text  concerns  the  case  where  the  deaths  happen  regularly,  the 
owner  dying  first,  and  his  son  afterward.     Were  it  so,  "  undivided"  would 
be  a  superfluous  term  ;  for,  in  the  case  of  undivided  coheirs,  should  succes- 
sive persons  die  regularly,  (the  son  after  the  father,)  participation  may 
extend  even  to  the  hundredth  generation.     It  is  not  ordained  that  partition 
among  the  descendants  of  partners  in  commef ce  shall  not  extend  to  the  fifth 
or  remoter  descendant.    To  the  question  proposed,  it  is  answered;  in  the 
expression  "  divided  heirs,"  the  regular  decease  of  the  father  before  the  son 
is  supposed ;  but  in  the  phrase, "  undivided  parceners,"  the  premature  death 
of  sons  before  their  fathers  is  supposed,     (hr  this  law  may  not  relate  to  re- 
union ;  for  the  text  of  Battdhataka.  (Ill)  establishes  the  succession  of  the 
sons  of  a  re-united  heir;  and  since  they  are  not  divided,  it  is  also  proved  by 
this   circumstance.     Consequently,  by   mentioning  pairtition,   property  is 
declared.     For  instance,  the  great  grandson  of  an  undivided  co-heir  shall 
share  with  the  brother  of  his  paternal  great  grandfather ;  that  is,  any  pro- 
perty which  had  remained  in  common,  shall  }^  shared  by  the  great  grandson 
of  a  divided  heir.    This  coincides  with  the  text  of  Gattataita. 

But  others  expound  the  text,  'among  undivided  parceners,  and  among 

*  divided  heirs  living  together  after  re-union,  partition  extends  to  the  great 

*  grandson  of  the  owner.'  Or,  among  heirs  undivided  from  the  day  of  their 
birth,  or  living  toother  re-united  after  a  partition,  Ac.  The  re-union  of 
partners  in  tnide  is  excluded.  It  follows,  therefore,  that  re-union  is  only 
affirmed  of  brothers  and  the  rest.  Among  them,  a  second  distribution  of 
heritage  extends  t(rthe  great  grandson.  The  meaning  of  the  text  is  thus 
obvious.  A  subsequent  verse  (LXXXII)  declares  generally,  that  a  great 
grandson  shall  sucoeed  to  the  heritage. 

No  author  has  inserted  the  text  of  Cattatawa  (LXXIX  1)  under  the 
title  of  partition  made  by  a  father.  But  on  the  reading,  **  should  a  son  die 
(mrit^  pvtri),  the  agent  in  the  sentence,  or  person  by  whom  shaves  are 
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allotted^  is  presented  in  answer  to  the  question,  son  of  whom  P  as  in  the 
phrase,  he  hehaves  with  piety  towards  his  mother,  and  in  similar  forms  of 
expression :  now  by  thus  declaring,  that,  should  the  son  of  him  who  makes 
the  partition  be  dead,  the  son  of  that  son  shall  partake  of  the  property,  it 
surely  follows  that  this  relates  to  partition  made  by  a  father.  Accordingly 
the  expressions  "receive  his  share*'  and  so  forth,  are  not  unmeaning  nor 
inaccurate.  But  on  the  reading  of  Misba  (nijS prSte)^  which  he  expounds, 
*  when  tiie  brother  himself  dies,'  the  text  does  not  seem  to  regard  partition 
made  by  a  father.  As  in  the  phrase,  when  the  principal  himself  is  absent 
let  the  son  support  the  family,  "  himself  signifies  the  person  who  ought  to 
support  it ;  so,  in  this  phrase,  "  himself  signifies  the  person  who  should 
regularly  succeed  to  the  estate :  by  so  explaining  that  reading,  the  text 
must  surely  relate  to  partition  made  by  a  father :  and  accordingly  the 
expressions  "receive  a  share,"  and  so  forth,  cannot  be  unmeaning.  But 
"undivided"  must  signify  one  with  whom  partition  has  not  been  made;  for 
the  brother's  share  is  implied.  However,  this  text  must  be  adduced,  as 
well  WhcD  the  proprietor  is  living  but  his  son  dead,  as  when  both  the  pro- 
prietor and  his  son  are  living  but  the  son  of  that  807i  dead,  or  when  these 
are  all  living  but  the  son  of  that  grandson  dead.  The  law  may  be  thus  con- 
cisely expounded. 

CXVII. 
VaSisht'ha  : — A  share  of  the  heritage  with  the  brothers  shall  be 
allotted  to  the  widows  who  have  no  offspring,  but  are  supposed 
pregnant,  to  be  held  by  them  until  they  severally  bear  sons. 

Since  women  receive  no  share  when  partition  is  made  among  brothers, 
the  text  appears  unraeanrng.  For  this  reason  Chandeswara  proposes 
the  subjoined  interpretation :  "  widows"  here  signify  wives  of  deceased 
brothers.  If  they  be  supposed  likely  to  bear  sons,  a  share  must  be  also 
allotted  to  them :  but  if  no  son  be  produced,  that  share  belongs  to  the 
brothers ;  and  the  widows  must  be  maintained  by  them.  Consequently 
shares  are  only  alloted  to  widows  for  the  behoof  of  their  sons.  The  brothers 
succeed  to  the  share  of  a  childless  coheir,  although  he  leave  a  wife;  and  they 
must  support  her:  this  follows  evidently  from  the  exposition  of  the  text. 
Again ;  on  a  cursory  view  this  appears  inconsistent  with  the  text  cited  in 
another  place  (CCCXCVIII).  It  is  thus  reconciled  by  Jimi^tavahana  and 
others :  a  wife  equal  in  class  succeeds  to  the  estate  of  one  who  leaves  no  son ; 
but  a  wife  of  unequal  class  shall  be  supported  by  the  collateral  heirs.  Others 
reconcile  the  apparent  difiiculty  in  another  mode.  The  whole  subject  will 
be  discussed  under  the  title  of  Succession  to  the  estate  of  one  who  leaves 
no  male  issue. 

It  should  be  here  noticed,  that  a  share  must  also  be  allotted,  from 
parity  of  reasoning,  to  a  stepmother  who  is  supposed  likely  to  bear  a  son : 
and  such  is  the  consistent  purport  of  the  text,  as  explained  by  JiirdxA- 
TAHAKA  and  the  rest.  But,  according  to  those  who  contend  for  the  right  of 
the  stepmother  to  receive  a  share  when  partition  is  made  among  brothers, 
the  phrase,  "until  she  bear  a  son,"  would  be  unmeaning.  To  this  it  is 
answered,  an  equal  share  with  the  brothers  must  be  set"  apart  until  she  baro 
a  son  ;  but  if  no  son  be  produced,  that  share  shall  be  taken  by  the  brothers. 
But  the  allotment  of  the  stepmother,  being  directed  by  another  text,  shall 
not  be  resumed,  even  though  she  bear  no  son.  Others  consider  this  text  as 
relating  to  the  son  begotten  on  an  appointed  wife  by  a  kinsman.  This  will 
be  explained  in  its  place. 
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This  partition  can  only  be  made  after  discharging  the  father's  debts 
(CXI).  RAGHi7NAin>AKA  and  others  expound  the  term  which  occurs  in  that 
text  (CXI),  *  to  those  to  whom  payment  had  been  promised  by  the  father.* 
But  the  debts  of  the  paternal  grandfather  must  be  discharged  previous 
to  partition  of  wealth  inherited  from  him.  If  there  be  no  property  acquired 
by  the  father,  and  the  whole  estate  were  left  by  the  paternal  grandfather, 
still,  since  it  became  the  property  of  the  father,  his  debts  must  be  paid 
before  any  partition  can  take  place  :  and  if  the  paternal  grandfather  should 
leave  no  property,  his  debts  must  be  nevertheless  discharged ;  and  that 
before  partition  :  else  the  subsequent  arrangementH  would  be  difficult.  In 
fact,  debts  of  the  paternal  grandfather  become  debts  of  the  father  ;  they  are 
chargeable  on  him  in  the  first  place ;  next  on  his  son,  as  has  been  already 
noticed :  but  the  great  grandson  of  the  original  debtor  shall  not  be 
compelled  to  pay  the  debts,  unless  he  take  the  assets. 

In  what  circumstances  is  he  considered  as  holding  the  assets  ?  Is 
it  only  when  he  becomes  the  immediate  heir  of  his  ancestor,  who  haa 
survived  his  own  son  and  grandson  ?  or  is  he  likewise  considered  as  suek^ 
when  the  son  Hucceeded  to  the  estate  on  the  death  of  the  proprietor, 
and  after  him  the  grandson  ;  and  on  his  demise  the  great  grandson  ?  The 
answer  is,  when  the  estate  of  the  ancestor  passes  successively  to  his  son, 
grandson,  and  great  grandson,  this  last  is  not  the  immediate  heir  of  his 
great  grandfather,  but  of  his  own  father.  Else,  a  man  succeeding  his  father 
in  the  possession  of  property  which  had  been  conferred  on  him  by  any  person 
whomsoever,  would,  with  equal  propriety^  be  considered  as  holding  assets  oi 
the  donor.  Although  the  son  of  a  donee  be  not  considered  as  holding  assets 
of  the  donor,  because  his  title,  being  derived  from  succession,  is  very  differ- 
ent from  one  which  is  held  under  a  gift,  why  should  not  a  man  be  consider- 
ed as  holding  assets  of  the  donor,  if  he  himself  be'  the  person  on  whom 
the  property  was  bestowed  ?  The  term  being  limited  to  succession  in 
right  of  affinity  or  relation,  for  the  sake  of  removing  this  apparent  difficulty, 
he  cannot  in  this  case  be  considered  as  successor  to  the  estate  of  his  pater- 
nal great  grandfather,  for  he  succeeds  in  right  of  his  relation,  as  son,  to  his 
own  father.  Consequently  he  who  succeeds  to  the  estate  of  another  in  right 
of  his  relation  to  him,  is  considered  as  holding  assets  of  that  person.  A 
brother's  grandson  inherits,  in  right  of  his  relation  to  his  great  grandfather, 
an  estate  devolving  on  him  from  one  who  leaves  no  heir  within  the  degree  of 
brother's  son  ;  must  not  he  pay  the  debts  of  his  paternal  great  grandfather  p 
He  does  not  succeed  solely  in  right  of  his  relation  to  his  paternal  great 
grandfather ;  but  as  great  grandson  of  the  proprietor's  father.  There  is  con- 
sequently no  difficulty.     It  would  be  vain  to  pursue  minute  disquisitions. 

It  should  not  be  argued,  that  because  the  debt  was  successively 
due  ftom  the  son  and  grandson  of  the  original  debtor,  it  therefore  becomes, 
in  respect  of  the  great  grandson,  a  debt  of  his  father  and  grandfather.  A 
debt  IS  said  to  become  successively  due  yrow  a  son  and  grandson,  merely  to 
shovf  that  the  debt  of  the  paternal  grandfather  must  be  paid  out  of  the  pro- 
perty of  the  father :  else  even  the  debt  of  the  paternal  grandfather  would  be 
payable  with  interest.  Kor  should  it  be  objected,  that  the  law  which 
directs  the  payment  of  the  grandfather's  debt  without  interest,  would  on 
this  supposition  become  nugatory.  When  a  debt  has  been  contracted  after 
the  death  of  the  son,  the  grandfather  subsequently  dying,  his  debt  cannot 
devolve  on  his  son,  because  that  son  is  not  living  :  the  text  which  directs 
payment  without  interest,  might  be  pertinent,  as  relative  to  this  case  only. 
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Nor  should  it  be  said  this  is  admissible.  It  is  resisted  by  common  sense. — 
Therefore,  ''paternal"  signifies  relating  or  appertaining  to  the  father;  and 
the  similar  derivative  from  grandfather  bears  a  similar  sense :  that  relation 
consists  in  the  producing  or  incurring  of  the  debt ;  but  in  respect  of  the 
great  grandfather  there  is  no  difficulty,  for,  although  his  debt  devolve  on  his 
son  and  grandson,  it  was  not  incurred  by  them. 

RAGHUNA5DAKA  and  others  remark  on  a  phrase  in  the  text  above  cited 
(CXI),  ''care  being  taken  that  the  father  continue  not  a  debtor,"  that 
if  they  cannot  immediately  pay  the  debt,  they  must  promise  the  creditor 
to  pay  it  at  a  subsequent  time  in  proportional  shares.  That  promise  veill 
not  run  in  this  form,  "this  debt  shall  be  discharged  by  me."  Were  it 
so,  since  the  father  would  not  be  declared  exonerated  from  the  debt,  it  could 
not  be  said,."  care  being  taken  that  he  continue  not  a  debtor."  Conse- 
quently the  debt  must  be  undertaken  in  proportion  to  the  share  received  out 
of  the  heritage  ;  for  insTauce,  if  the  debt  of  the  father  amount  to  a  hundred 
mivernaSf  four  brothers  must  severally  declare^  "  twenty-five  suvernas  thereof 
constitute  a  debt  due  from  me."  Were  it  so,  would  not  a  son  be  liable  to 
pay  interest  anew  on  such  a  debt,  although  it  had  already  accumulated 
to  its  highest  limit ;  for  the  rate  of  interest  ordained  by  the  law,  when  it  has 
not  been  expressly  stipulated,  cannot  be  barred  ?  It  should  not  be  argued, 
that  it  is  not  a  debt  in  the  rigorous  sense  of  the  term,  because  there  appears 
no  pecuniary  transaction ;  and  for  this  reason  no  interest  is  paid.  Were  it 
so,  no  interest  would  be  paid  on  the  principal  sum,  although  it  had  not 
accumulated  to  its  highest  limit.  To  the  question  proposed  the  answer  is,  it 
remains  the  same  debt  after  the,  promise  of  payment  in  like  manner  as 
a  debt  sold  :  hence  interest  does  not  recommence.  As  in  the  case  of  a  debt 
sold,  should  it  happen  to  remain  unpaid,  the  debtor  incurs  the  sinful  taint 
arising  from  the  non-payment  of  a  debt  due  to  a  person  of  the  buyer's  class, 
not  that  which  arises  from  the  non-payment  of  a  del>t  due  to  a  person 
of  the  seller's  tribe ;  and,  a  preference  being  given  in  the  order  of  the  classes 
when  debts  are  discharged,  as  the  preference  follows  the  tribe  of  the  buyer, 
not  that  of  the  seller;  so  in  this  case  likewise,  should  the  debt  happen 
to  remain  unpaid,  the  son  alone  falls  to  a  region  of  torment,  not  his  father. 
Again  ;  if  it  be  not  discharged  by  him,  it  must  be  paid  by  the  son's  son ;  for 
it  was  the  debt  of  his  grandfather.  But  if  it  do  not  successively  devolve  in 
this  manner,  it  shall  not  be  discharged  by  the  son's  grandson  against 
his  will. 

It  should  be  here  remarked,  that  he  who  is  averse  from  the  performance 
of  hi^  father's  obsequies,  shall  not  obtain  a  share  of  the  inheritance 
(CCCXX)  ;  if  land  be  assigned  for  the  father's  irdddha^  by  the  unanimous 
conaent  of  all  the  parceners,  expressed  in  this  form,  "  this  land  is  set  apart 
for  the  paternal  krdddha^^  such  land  must  not  be  divided  so  long  as  they 
possess  any  means  of  support :  this  practice  subsists  in  some  countries. 

cxvni. 

Cattatana  : — The  house,  arable  land,  and  quadrupeds,  which  are 
discovered  to  hane  been  the  property  of  the  deceased j  must  be  equally 
divided  :  if  it  be  justly  suspected  that  effects  are  concealed,  a  dis- 
covery by  ordeal  is  prescribed  hy  law. 
The  term  is  explained  "  ordeal"  by  RAGHUKAlTDAirA. 
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CXIX. 
Vrihaspati  :* — Thus  Menu  declared,  that  household  utensils,  beasts 

of  burden,  weapons,  milch  cattle,  ornaments,  and  slaves,  must  be 

divided,  when  discovered,  among  the  heirs  ;  and  that,  ^f  effects  are 

justly  suspected  to  he  hidden,  a  discovery  must  be  obtained  by  the  c6sha. 

The   ebsJia^  bajs  Raohunahdana,  is  a  particular  form  of   ordeal. 

Lawyers  explain  it  ordeal,  by  touohing  water  in  which  a  principal  idol  has 

been  washed.    More  on  this  subject  may  be  found  under  the  title  of  Trial  by 

Ordeal.  / 

On  the  death  of  the  father,  the  mother  has  a  claim  to  an  equal  share 
with  her  own  sons ;  their  mothers  (stepmothers),  or  his  mothers  (wives 
of  the  paternal  grandfather),  for  the  term  is  variously  explained,  take  the 
same  allotment ;  and  the  unmarried  daughters,  each  a  fourth  of  a  share 
(LXXXV).  Mothers,  says  Vishnu  (LXXXVI),  take  allotments  proper- 
tionate  to  the  shares  of  sons,  and  so  do  unmarried  daus^hters.  Since  this 
coincides  with  the  text  of  Ybihaspati  (LXXXV),  therefore,  according 
to  the  shares  allotted  to  their  own  brothers,  unmarried  daughters  shall  take 
a  fourth  ;  they  take  a  quarter  of  the  share  allotted  to  their  own  brothers : 
such  is  the  exposition  delivered  in  the  Eetndeara,  But  to  her  who  has 
no  brother,  such  a  share  must  be  given  as  ought  regularly  to  be  allotted  if 
she  had  one :  a  quarter  of  the  share,  which  would  be  allotted  to  a  son  of  the 
same  class  with  her  mother,  shall  be  computed  and  given  to  the  damsel 
for  the  purpose  of  defraying  her  nuptial  ceremony  :  such  is  the  determinate 
sense  of  the  text.  The  meaning  is,  that  the  fourth  part  of  a  share  shall 
be  given  out  of  the  whole  estate.  A  fourth  part  being  mentioned  in  several 
texts,  so  much  only  shall  be  given  ;  but  the  purpose  is  to  defray  the  nuptial 
ceremony. — Such  is  the  interpretation  proposed  in  the  Oalpateru,  with 
which  the  MOaeshard  and  Fraedia  concur,  as  is  remarked  by  Ghandbswaba. 
Consequently  the  brother  of  a  daughter  produced  by  the  Brdhmani  wife, 
shall  have  four  shares ;  and  his  sister  shall  have  a  fourth  part  of  that  allot- 
ment, or  one  share:  but  the  daughter  of  a  Cshairiyd  wife  shall  have  a 
quarter  less  than  that  share,  and  so  forth  in  the  order  of  the  classes.  Hence 
the  meaning  of  the  remark,  that  the  fourth  part  of  a  share  shall  be  given 
out  of  the  whole  estate,  is  that  a  quarter  of  a  share  shall  be  made  good 
by  takmg  a  sufficient  sum  out  of  the  allotments  of  all  the  brothers.  All 
this  is  copied  from  Ghahdbswaba. 

It  follows  from  what  has  been  said,  that  the  law  does  not  positively 
direct  a  share  to  be  given  to  sisters  as  well  as  to  brothers,  but  their  nuptials 
must  be  defrayed  by  assigning  a  fourth  part  of  a  share  for  that  purpose^ 
Aoeordiugly  the  sister  takmg  a  fourth  part,  and  defraying  the  charges  of  her 
nuptials  with  some  part  of  the  money,  may  keep  the  remainder ;  but  her 
brothers  must  not  defray  her  nuptials  with  a  very  inconsiderable  sum, 
by  any  unbeeomin^  means  of  parsimony  i  for  this  end,  the  allotment  of 
a  fourth  part  is  directed.  Hence  it  is  said,  the  purpose  is  to  defrav  the 
nuptial  ceremony.  On  this  subject  Misba  says,  the  allotment  of  a  murth 
part  is  indeterminate;  but  the  meaning  is,  that  so  much  shall  be  given 
as  may  be  sufficient  to  defray  the  expenses  of  the  marriage.  BACtHUHAimAKA 
observes,  that  the  text  which  ordains  the  allotment  of  a  fourth  part,  intends 
the  appropriation  of  a  sufficient  sum  for  the  nuptial  ceremony. 

*Thi8  t«xt  U  attrilmted  to  CktrktMX  in  soae  Digests,  and  is  thert  read,  "Tbin 
Bhi1od»»  iastead  of  ♦*  Thw  Mwfir."  T, 
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cxx. 

Menu  : — To  the  unmarried  daughters  let  their  brothers  give  portions 
out  of  their  own  allotments  respectively,  according  to  the  classes  of 
tJieir  several  mothers  :  let  each  give  a  fourth  part  of  his  own  distinct 
share ;  and  they  who  refuse  to  give  shall  be  degraded. 

JiMihPAVAHANA,  Commenting  on  this  text,  remarks  :  since  it  is  expressed 
"  let  brothers  give  portions,**  and  since  degradation  is  denounced  if  they 
refuse  to  give  the  allotment,  it  follows  that  daughters  do  not  receive  such 
portions  as  having  a  right  to  share  in  the  succession.  To  one  brother  who 
ig  entitled  to  a  share  of  the  succession,  another  brother  does  not  give  a 
portion  out  of  his  own  allotment :  if  a  daughter  were  entitled  to  partake  of 
the  succession,  the  parceners  not  voluntarily  yielding  her  share,  would  be 
compelled  by  tlte  king.  Hence  degradation,  instead  of  amercement,  is 
properly  stated  in  this  case  under  a  title  of  jurisprudence.  For  this  reason 
it  is  said,  "  out  of  their  own  allotments."  A  portion  may  well  be  given  by 
a  parcener  out  of  his  allotment,  to  one  who  is  not  entitled  to  partake  of  the 
succession.     Helayud'ha  and  others  hold,  that  *  so  much  only   should 

*  be  given  as  is  sufficient  to  defray  the  expense  of  the  sacrament  or  marriage: 

*  but  a  fourth  part  is  mentioned  by  way  of  example.'  If  there  be  brothers 
unequal  in  class,  and  none  of  equal  class,  still  a  portion  roust  be  given  ;  else 
the  investiture  or  marriage  of  a  sister  would  in  this  case  fail.  "Nor  should  a 
quarter  of  their  own  share  be  given,  by  brothers  inferior  in  class,  to  the 
daughter  of  the  Brdhmen\  wife  :  for  Chandeswaba  observes,  that  the  portion 
shaU  be  fixed  at  the  fourth  part  of  the  share  which  would  belong  to  a  son  of 
the  same  class. 

The  text  of  Menu  (CXX)  is  thus  interpreted  :  the  fourth  part  of  the 
shares  which  are  allotted  to  brothers  of  the  same  class  with  the  sister  shall 
be  computed ;  and  deducting  that  sum,  in  due  proportion,  out  of  their  own 
several  shares,  the  brothers  shall  give  it  as  a  portion  to  the  unmarried 
daughters.  If  the  text  be  read  sw6bhgah  swehhgah  instead  of  swebhgb* 
nUhhgah,  the  repetition  supposes  two  or  more  brothers ;  and  the  sense  is, 
taking  a  quarter  of  the  allotment  of  a  brother  equal  in  class,  let  the 
brethren  give  it  as  a  portion  to  the  unmarried  daughters.  The  same 
meaning  is  also  conveyed  in  the  gloss  of  Misra.  It  is  not,  however,  the 
sense  of  the  text,  that  all  the  brethren  shall  take  the  sum  out  of  the 
allotment  of  those  brothers  only  who  are  equal  in  class  with  the  unmarried 
sister  ;  for  the  rest  of  the  brethren  cannot  take  the  fourth  part  of  the  share 
belonging  to  the  brother  who  is  of  the  same  class  with  the  unmarried  sister : 
the  expression  *'out  of  their  own  allotments"  would  be  therefore  unmeaning, 
and  the  investiture  or  marriage  of  a  sister  might  fail,  should  she  have  no 
brother  equal  in  class. 

It  is  directed,  that  a  fourth  part  of  a  share  shall  be  given;  and  that 
allotment,  according  to  Chandeswaba,  is  merely  intended  to  defray  the 
expenses  of  the  nuptial  ceremony.  Others  hold,  that  so  much  only  shall  be 
given  as  is  sufficient  to  accomplish  the  sacrament  or  marriage.  On  this 
subject  JiM^AVAHANA  remarks,  that  if  the  estate  be  considerable,  a  suffi- 
cient sum  for  the  nuptial  ceremony  shall  be  given ;  and  a  fourth  part  of  a 
share  is  not  positively  directed.  This  must  be  understood  where  the  number 
of  daughters  and  sons  is  equal :  if  the  number  be  unequal,  a  large  sum  is 
thus  given  to  the  daughters^  or  the  sons  are  altogether  deprived  of  their 
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sbares.  Nor  c&n  fchis  be  proper;  for  the  son  is  pre-eminent.  A  fourth  part 
of  a  share  must  be  given  to  sisters  ;  but  if  they  be  twice  or  thrice  as 
numerous,  they  would  receive  a  greater  sum  than  their  brothers  ;  if  they  be 
four  times  as  numerous,  the  brothers  would  be  deprived  of  their  shares ;  if 
they  be  Aye  times  as  numerous,  the  case  would  be  very  puzzling.  Yet  such 
a  ease  may  occur.  The  rule  for  giving  a  quarter  of  a  share  cannot  therefore 
be  received  without  exception.  In  fact,  the  rule  only  bears,  that  a  brother 
shall  give  a  fourth  part,  if  he  hav^  considerable  allotment.  But  if  sisters 
be  few  in  number  compared  with  ihe  brothers,  or  if  there  be  no  brothers, 
another  rule  of  Vishnu  must  be  adduced. 

CXXL 
Vishnu  : — ^The  marriage  and  other  ceremonies  of  unmarried  daughters^ 
must  be  defrayed  in  proportion  to  the  wealth  inherited. 

The  text  of  Menu  may  be  understood  in  two  senses,  from  the 
ambiguity  of  the  terms.  Let  them  give  to  each  sister  a  portion  equal  to 
the  fourth  part  of  the  share  allotted  to  a  brother  of  the  same  class,  making 
up  the  sum  out  of  their  own  allotments  respectively.  Or  let  them  give  to 
their  sisters  one  fourth  part  of  their  respective  allotments.  Consequently, 
should  the  sisters  and  brothers  be  equally  numerous,  a  quarter  of  each 
allotment  must  be  given ;  if  they  be  less  numerous,  a  portion  equal  to  a 
quarter  must  be  made  good  for  each  sister  ;  if  they  be  more  numerous,  let 
the  brothers,  deducting  a  fourth  part  from  their  own  allotments  respectively, 
throw  all  these  sums  together,  and  defray  the  marriages  of  all  their  sisters  out 
of  this  fund.  However,  the  rule  of  giving  a  quarter  is  only  intended  to 
ensure  the  purpose.  For  instance ;  a  wicked  brother  might  say,  "  my  sister 
"shall  be  given  to  this  abject  person,  who  will  accept  a  small  nuptial 
"  portion ;  I  care  not  for  the  censure  of  the  world,  provided  my  wealth  be 
"  increased."  Prevented  in  this  design,  he  must  obtain  an  honourable  and 
suitable  match  for  his  sister.  He  must  give  so  much,  within  a  quarter  of  his 
own  allotment,  as  suffices  for  such  a  marriage.  However,  there  is  no  harm 
if  he  exceed  the  quarter.  But,  if  the  precept  for  allotting  a  fourth  part  of  a 
share  be  universal,  as  supposed  by  Chandeswaba,  then,  should  two  sons 
inherit  a  fortune  of  ten  trillions,  they  would  both  be  guilty  of  a  moral 
offence,  if  they  happen  to  expend  less  than  half  a  quarter  of  that  sum  on  the 
marriage  of  a  sister.  Kow  that  is  not  consistent  with  common  sense. 
Hence  the  precept,  conveyed  by  the  rule,  is  this  9 let  a  brother  give  money, 
not  exoeeding  a  fourth  part  of  his  own  allotment,  until  the  sacrament  be 
completed  for  his  sister. 

The  Reindeara  and  other  works,  and  Raghxjnandana  and  the  rest, 
concur  in  expounding  'sacrament'  as  denoting  marriage.  The  term  may 
signify  the  ceremony  of  giving  a  name  and  so  forth  ;  why  is  it  not  so 
explained  p  To  this  objection  we  answer  ;  the  t2n  sacraments  are  only 
necessary  for  twice-born  men,  not  for  S/idrtig,  nor  for  women.  Authors 
therefore  consider  the  portion  assigned  as  intended  only  for  indispensable 
sacraments.  The  investiture  and  other  ceremonies  of  a  brother,  as  subse- 
quently mentioned,  concern  men  of  twice-born  classes  :  marriage  is  the  only 
sacrament  for  a  man  of  the  servile  class. — This  is  remarked  by  Vachbs* 
PATI  BhattIohabya  ; '  for  other  sacraments  besides  marriage,  are  in  respect 
'  of  the  ISAdra  voluntary,  like  the  consecration  of  a  pool  or  other  spontaneotis 
*  act  of  religion ;  they  are  not  required  .to  qualify  him  for  offering  funeral 
'  cakes.*    He  adds,  '  other  sacraments  are  performed  by  men  of  low  classes, 
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'on  aceounfc  of  their  riches,  to  attiun  the  rank  of  SailMra.^    This  is 
founded  on  the  following  text. 

CXXIL  , 
The  Brahme-purina : — A  man  of  the  servile  class  universally  obtains 
marriage  as  his  only  sacrament. 

The  word  *' universallj*'  denotes  that  marriage  alone  is  constantly 
required.  Let  it  not  be  argued  that  a  Sudra  may  use  holy  texts  where 
another  sacrament  is  voluntarily  performed.— The  text  of  Yama  also  forbids 
the  use  of  prayers  on  other  occasions  ;  "  the  servile  class  shall  be  so  governed 
'*  the  sacraments  being  performed  without  holy  texts."  That  being  the  case, 
since  the  text  of  Yaka  forbids  generally  the  use  of  prayers  at  sacraments 
performed  for  men  of  the  servile  clasSy  may  not  their  marriages  be  performed 
without  holy  texts  r  That  is  admissible,  and  such  a  practice  occurs  in  many 
instances.  Be  it  so  in  respect  of  Sudras:  how  are  other  sacraments  of 
women  merely  voluntarily  ?  It  must  be  so  held  in  respect  of  ceremonies  for 
women  of  all  classes;  for  the  author  has  omitted  to  mention  it,  merely 
because  the  preceding  reasoning  admits  of  no  exception.  But  those  who  are 
disposed  to  argue  that  all  the  sacraments  are  requisite  for  Sudras  and  for 
women,  but  their  marriages  alone  are  celebrated  with  prayers,  are  obliged,  in 
support  of  this  opinion,  to  give  an  extension  to  the  meaning  of  the  words 
<<  nuptials"  and  *'  marriage"  which  occur  in  texte,  as  used  not  in  an  appro- 
priate sense,  but  figuratively,  for  sacrament  in  general.  This  point  must  be 
so  understood  from  the  text  which  expresses, ''  the  nuptials  of  women  sprung 
"  from  twice-born  classes  are  celebrated  with  prayers." 

Since  the  gifb  of  a  share  and  of  a  nuptial  portion  is  directed  by 
two  different  texts,  must  not  both  be  given  p  No ;  for  the  text  of  Yajkta- 
WALCTA  mentions  the  fourth  part  of  a  share  as  given  to  defray  the  ceremony.  * 

OXXIIL 

Yajnyawalcya:— For  any  of  the  brothers,  whose  investiture  and 
oiher  ceremonies  bad  not  been  performed  ly  the  father^  those 
ceremonies  shall  be  performed  by  brothers,  of  whom  the  sacraments 
have  been  completed^  and  for  their  sisters,  by  giving  a  fourth  part 
of  their  respective  shares. 

On  this  text  yuNYANiSwABA.  comments  : '  by  brothers  making  a  parti* 

*  tion  after  the  death  of  the  father,  the  investiture,  and  other  ceremonies,  for 

*  brothers  not  already  initiated,  must  be  performed  out  of  the  whole  estate  ; 

*  and,  for  sisters,  of  whom  the  sacraments  have  not  been  completed,  those 

*  ceremonies  roust  be  performed,  each  brother  contributing  a  fourth  part  of 
'  his  own  allotment  :  hence  it  appears,  that  daughters  shall  participate  after 
'  the  death  of  the  father.' 

OXXIV. 
DivALA : — A  nuptial  portion  shall  be  given  to  unmarried  daughters 
out  of  their  father's  estate.* 

*  Set  tlM  sequel  of  the  text  at  v.  420. 
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CXXV. 

Vyasa  :— For  any  of  the  brothers,  whose  investiture  and  other  cere- 
.  monies  had  not  been  performed,  the  other  brothers,  of  whom  the 
sacraments  have  ahready  been  completed,  shall  perform  those  cere- 
monies at  the  eapmse  of  tlie  paternal  estate  :  and  for  unmarried 
sisters,  the  sacraments  shall  be  completed  by  their  elder  brothers,  as 
the  law  requires. 

SiDce  a  nuptial  portion  is  ordained  in  this  and  in  many  texts,  and  a 
fourth  part  of  their  brother's  allotment  is  stated  in  other  texts,  by  Minu 
(CXX)  and  the  rest,  the  gift  of  these  portions  mast  be  argued  in  different 
eases  upon  the  preceding  reasoning,  ClTTiTAirA  propounds  both  forms. 

CXXVI. 

CAttIyana  :— For  unmarried  daughters  a  fourth  share  is  ordained, 
and  three  shares  for  sons ;  but  if  the  estate  be  small,  a  daughter  is 
considered  as  having  a  right  to  a  sufficient  portion^  mthout  determining 
tJte  rate* 

The  Betndcara  has  this  comment:  'If  the  portion  fixed  at  a  fourth 
'  part  of  a  brother's  allotment  be  insufficient,  and  a  larger  sum  be  required  to 

*  4®fray  the  charges  of  the  nuptial  ceremony,  a  girl  has  a  right  to  that  sum, 

*  wherewith  her  marriage  may  be  defrayed :  so  much,  therefore,  must  be 

*  given  by  a  brother,  out  of  his  own  allotment,  to  defray  his  sister's  nuptials.' 
It  should  not  be  said,  that  the  same  objection  occurs  as  above-mentioned ; 
if  the  sisters  be  numerous,  brothers  might  be  reduced  to  a  small  allotment, 
or  be  altogether  deprived  of  their  shares.  Brothers  are  not  reduced  to  a 
small  allotment,  nor  altogether  deprived  of  their  portions,  by  dividing  the 
estate  into  shares  according  to  the  number  of  brothers  quadrupled  and 
added  to  the  simple  number  of  sisters,  and  allotting  four  shares  to  each 
of  the  brothers  and  one  share  to  each  of  the  sisters.  Nor  should  it  be 
objected,  why  has  not  this  mode  been  noticed  by  Jim^tavahana  P  It  was 
his  independent  choice  to  omit  it.  The  sense  of  the  text  is,  if  the  whole 
estate  be  small,  daughters  have  a  right,  that  is,  a  claim  similar  to  property. 
The  meaning  has  been  explained  in  the  Bstndeara.  According  to  this  con- 
struction, the  texts  of  Dbvala  and  the  rest  may  relate  to  the  case  where  the 
estate  is  small;  and  the  allotment  of  more  than  a  fourth  share  is  therefore' 
authorized.  Bat,  in  fact,  this  should  only  be  admitted  when  the  estate  is  very 
inconsiderable :  because  an  unmarried  daughter  is,  as  it  ^ere,  a  debt  left  by 
the  father ;  since  a  text  declares  him  criminal  ii  bis  daughter's  marriage  be 
not  accomplished,  and  another  law  forbids  the  sale  of  a  damsel. 

If  a  damsel,  yet  unmarried,  arrive  at  puberty  in  the  house  of  her 
father,  he  is  guilty  of  infanticide  by  detaining  her  at  a  time  wlien  she 
might  have  been  a  mother ;  and  the  damsel  is  held  degraded  to  the 
servile  class. 

That  country  is  held  degraded,  wherein  dwells  a  man  who  has  sold  Am 
daughter  to  the  embraces  of  a  purchaser : 

Ll 
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But  Jiii^TAYAHANA  otherwise  expounds  the  text  of  ClTTliAirA 
(GXXYl) :  if  the  estate  be  inconaiderable,  dauffhten  have  a  right  to  one 
share,  and  brothers  to  three.  The  opinion  delivered  in  the  Eekiieara^ 
though  true  by  the  letter  of  the  law,  seems  inconsistent  with  common  sense; 
for  it  maj  sometimes  happen  that  the  nuptial  ceremony  eotdd  be  defti^yed 
with  less  than  a  fourth  part  of  a  share.  If  the  father  leave  no  property, 
how  shall  a  sister's  marriage  be  defrayed  ?  It  is  not  any  way  defrayed ;  for 
the  texts  of  VyIsa  and  Detala  (GXXIY  and  CXXV)  direct,  that  the 
cremonies  shall  be  performed  out  of  the  paternal  estate;  it  is  not  indeed 
expressly  mentioned  in  other  texts,  but  a  rule  directs,  not  to  explain  by 
other  arguments  what  is  already  obvious. 

CXXVIL 

Nabida  :*—  Or,  if  no  property  of  the  fathw  remain,  the  investitnre 

and  other  ceremonies  must  be  performed  out  of  their  own  shares,  by 

brothers,  for  whom  those  ceremonies  have  already  been  performed. 

It  should  not  be  argued  from  this  text  of  NIbiba,  that  if  there  be 
no  property  left  by  the  father,  the  nuptial  ceremony  must  be  defrayed 
out  of  their  own  acquired  property  received  in  alms  or  the  like.  That  is  not 
admitted  by  Jim^ayIhana.  He  thinks,  that  NIbbda  propounds  the 
mode  of  effecting  the  investiture  and  other  ceremonies  for  a  brother, 
when  there  is  no  property  left  by  the  father,  having  already  propounded 
(CXXVIII)  the  necessity  of  performing  those  ceremonies  for  brothers, 
as  appears  from  the  terms  of  that  text  (OXXYIII)  being  in  the  masculine 
gender.  Consequently,  since  he  had  premised  the  investiture  of  brothers, 
the  same  ceremcmy  must  be  intended  by  the  context,  not  the  marriage 
of  a  sister ;  and  both  texts  of  NIbbda  must  be  so  expounded. . 

CXXVItt 

Habeda  :t — For  any  of  the  brothers,  whose  investitare  and  other  cere- 
monies had  not  been  performed  by  the  father  in  dne  order,  ihe 
other  brothers  shall  perform  those  ceremonies  at  the  expense  of  the 
paternal  estate. 

But  others  hold,  that,  reasoning  from  analogy,  the  marriage  of  a  sister 
must  be  defrayed  hy  hrolhers  out  of  their  own  acquired  property ;  else,  it 
would  be  imputed  as  a  great  offence  to  the  father,  that  the  marriage  of 
his  daughter  did  not  take  place.  Jili^AYiHAVA  himself  has  used  argu- 
ments drawn  from  analogy,  in  treating  of  Inheritance.  For  example ;  in 
commenting  on  the  text  of  Tajftawalcta  (LXXXIII),  which  denies 
the  participation  of  a  wife,  to  whom  female  property  has  been  aheady  given, 
he  quotes  the  text  concerning  a  superseded  wife  (LXXXYII) :  now  this 
is  an  argument  drawn  from  analogy;  and  that  which  is  established  in 
one  case,  is  appUcable  to  another,  unless  a  speoial  objection  occur.  Ifo 
difficulty  is  even  supposed  upon  the  interpretation  of  those  who  consider  the 
feminine  m  understood  in  the  masculine  terms  of  the  text.  If  the  particular 
practice  established  among  the  Brdhmanoi  of  this  country  by  the  mighty 

*^Thi8  text  should  rflgnlsrly  follow  that  nomberad  CXXVIII,  but  I  do  not  alter  te 
•rrangement  of  the  original.  T. 

t  Attributed  to  VtXsa  hi  tht  VS«d4inMi9S  Aifii. 
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prmee  Bsllali  ^ita,  who  possesaed  unbounded  powen  by  the  favour  of  ihe 
Supreme  Deity,  be  consider^,  the  Brdhnuma,  who  w  selected  by  the  priest  of 
the  family,  must  accept  a  damsel  whose  father  is  deceased,  to  secure  the 
bliss  of  all  her  father  s  lineage :  hence  the  charges  of  the  marriage  must 
be  any  how  de&ayed  by  her  natural  guardiam  ;  ehe  they  would  infringe  the 
respect  due  to  her  father's  race.  This  practice,  though  not  enjoined  by  the 
law,  is  here  mentioned,  because  it  has  universally  prevailed  among  the 
JBrikmamoB  of  Rid^ha.    Miiba  also  acquiesces  in  this  opinion. 

It  shoidd  be  observed,  that,  to  acquiie  the  rank  of  SaMdra,  it  is 
necessary  for  the  offiipring  of  a  respectable  Siidra  to  perform  the  invetititare 
and  other  ceremonies :  and  this  has  not  been  ordained  by  the  law,  but  is 
founded  on  custom  alone. 

OXXIX. 

Sako'ha  and  Lio^htta  : — An  unmarried  daughter  shall  take  the 
ornaments  of  a  virgin  and  the  female  property  given  to  her  mother 
at  the  time  of  her  nuptials* 

The  unmarried  daughter  takes  ^  the  ornaments  of  a  virgin,"  that  is, 
her  own  ornaments,  such  as  bells  worn  on  the  ankle  and  the  like. 

The  Retndeara, 

The  meaning  is,  that  ornaments  or  the  like,  which  have  been  worn 
by  a  daughter  in  the  house  of  her  father,  the  brothers  shall  not  divide  after 
his  death,  deeming  them  paternal  property,  but  shall  relinquish  them  to  the 
damsel.  "The  ornaments  of  a  virgin"  may  signify  ornaments  which 
belonged  to  the  mother  while  she  was  a  virgin,  and  what  was  given  to  her 
at  her  nuptials,  as  expressed  in  the  following  text. 

cxxx. 

BaudhItaka  : — Daughters  shall  take  the  ornaments  of  their  mother 
given  her  at  the  time  of  her  nuptials,  and  other  effeots,  euoh  as 
clothes  and  the  tike. 

The  term  used  in  the  text  signifies,  given  at  nuptials.  They  shall  also 
take,  besides  the  ornaments,  other  effects  which  were  given  to  their  mother 
at  the  time  of  her  nuptials,  such  as  clothes,  metallic  vessels,  and  the  like  ; 
and  this  roust  be  understood  when  the  mother  is  deceased.  The  subject  will 
be  further  discussed  under  the  title  of  Succession  to  the  Property  of  a 
Woman.  It  has  been  briefly  noticed  in  this  place,  being  suggested  in* 
cidentally.  That  a  girl  shall  not  take  any  other  property,  is  intimated 
in  the  following  text. 

CXXXI. 

BaudhIyana,   after  premising  the  right  of  inheritance  : — Those 

who  have  not  fiu^nlties  enlighiened  by  knowledge  of  tJie  lawy  shall  not 

'    take  the  heritage. 

This  text,  grounded  on  scripture,  denotes  that  women  arc  not.  capable 
of  inheriting.  The  term  (nirindnifdh)  is  explained  in  the  Fracdsa  '  destitute 
of  strength,'  meaning  the  weaker  $ex. — This,  as  is  observed  in  the  Retndeara^ 
relates  to  other  women  than  those  for  whom  shares  have  been  ordained. 
Accordbgly  Dkvala  (CCCCXX)  mentions  the  succession  of  a  daughter  to 
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the  estate  of  one  who  leaves  no  male  issue.      This  shall  be  discussed  under 
the  title  of  Succession  to  such  person. 

The  following  text  enjoins  the  investiture  and  other  ceremonies  for 
brothers : 

CXXXIL 

Vbihaspati: — For  younger  brothers,  whose  investiture  and  other 
ceremonies  have  not  been  performed,  their  elder  brothers  shall  per- 
form them  out  of  the  collected  wealth  of  the  father. 

Some  consider  the  term  yavfyoiah  as  substituted  for  yaviyinsah  with  the 
freedom  exercised  by  Sages,  omitting^  the  regular  inflection  and  the  prolonga* 
tion  of  the  vowel.  (Jt  eomequently  fignifieM  younger  brothen.)  Others 
take  the  term  in  its  regular  sense^  "  of  the  youngest  ;*'  and  expound  the 
pKrase,  *  out  of  the  common  estate  of  the  youngest  and  other  hrolhere,^  In 
effect  there  is  no  difference.  The  Retnieara, 

The  first  interpretation  is  obvious  ;  in  the  second,  ''  out  of  the  common 
estate"  is  added  to  show  that  the  joint  stock  is  meant,  it  being  already  sug- 
gested that  the  ceremonies  must  be  performed  out  of  the  estate  of  the  father, 
in  which  the  youngest  brother  has  an  interest  :  now  the  youngest  has  a 
claim  on  the  common  estate. 

It  is  remarked  in  the  Relndcara,  upon  the  text  of  Vyasa  (OXXV),  that 
"sacraments  of  listers"  signifies  their  nuptials.  On  the  texts  of  YiJNTA- 
WALOTA  and  NAebda  (CXXIII,  CXXVIII  and  CXXVII),  it  is  remarked 
in  the  same  work,  *  that  the  several  sacraments  of  brothers  intend  the  cere- 
'  monies,  from  that  which  is  performed  on  the  birth  of  a  male,  to  his 
^investiture  with  ifie  mark  of  his  class.*  After  the  death  of  a  father, 
the  eldest  brother  is  alone  competent  to  perform  those  rites  ;  but  in  respect 
of  marriage,  he  whose  investiture  and  other  ceremonies  have  been  performed, 
is  alone  competent  to  direct  the  nuptial  ceremony  for  himself,  whether 
his  father  be  living  or  dead.  Accordingly  many  Sages  have  used  the  terms 
"  elder  brothers,"  and  "  brothers  of  whom  the  sacraments  have  been 
completed."  If  it  were  implied  that  the  sacraments  shall  be  effected  by 
money,  those  epithets  would  be  unmeaning.  It  is  not  meant  that  younger 
brothers^  or  those  of  whom  the  sacraments  have  not  been  completed,  shall 
not  contribute  to  the  expense  of  a  brother's  investiture:  for  that  would 
contradict  common  sense ;  because  the  third  brother  would  contribute 
nothing  towards  the  investiture  of  the  second,  but  would  receive  a  contribu* 
tion  from  him  for  his  own.  On  what  argument  can  this  be  shown  to  be 
consistent  with  common  sense  ?  If  it  be  proposed  on  the  ground  of  the  law 
which  states  that  the  charges  must  be  defrayed  by  elder  brothers  of  whom 
the  sacraments  have  been  completed,  not  by  those  for  whom  those  cere- 
monies have  not  been  performed,  (for  that  removes  the  disparity  of  require 
ing  those  of  whom  the  sacraments  have  not  been  performed  to  defray  the 
charges  of  their  own  investiture,)  still  the  epithet  "  elder"  would  be  un- 
meaning. If  it  be  alleged,  that  when  a  ceremony  other  than  marriage  is, 
erroneously  performed  in  an  irregular  order  for  a  younger  brother  ^before  his 
elder,  the  due  order  being  a  part,  not  the  eeeence  of  a  right,  the  ceremony  is 
fully  accomplished  by  the  performance  of  the  principid  and  eesential  part, 
although  it  have  failed  in  an  unimportant  point ;  and  the  text  is  intended  to 
exempt  the  fourth  brother,  whose  sacraments  had  been  completed  before  his 
elder  brother's,  during  the  life  of  his  father:  still  the  consequence  is  not 
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oonsittent  with  coniinon  sense ;  for  the  plain  inference  is,  that  every  one  of 
those  for  whom  the  investittire  and  other  ceremonies  have  heen  performed, 
shall  contribute  money /or  tke  ioefamenU  ofmnoiher  brother.  Conseqaently 
all  the  brothers,  whether  elder  or  younger,  whether  their  sacraments  have  or 
have  not  been  completed,  shall  contribute  money  for  the  ceremony  io  he  per' 
farmed;  hot  the  eldest  alone,  whose  investiture  has  been  performed,  is 
competent  to  conduct  the  ceremony.  The  sacrament  to  be  completed  is  the 
investiture  with  the  mark  of  the  class,  not  any  one  ceremony ;  since  one  for 
whom  the  ceremony  of  tonsure  only  has  been  performed,  is  not  qualified  for 
acts  of  religion. 

oxxxin. 

Menu  :* — Till  he  be  invested  tcith  the  signs  of  hie  class  he  must  not  pro- 
nooDoe  any  sacred  text,  except  what  ought  to  be  used  in  obsequies 
to  an  ancestor  ;  since  he  is  on  a  level  with  a  ]S{utra  before  his  new 
birth  from  the  revealed  scripture. 
He  is  on  a  level  with  a  S6dra,  because  be  is  not  qualified  for  reading 
the  Vkla;  nevertheleu  he  is  not  unentitled  to  respect.     The  brother  for 
whom  a  ceremony  is  to  be  performed,  most  contribute  to  the  charges  of  it ; 
as  is  made  evident  by  VeIhaspati,   "  their  elder  brothers  shall  perform 
''  those  ceremonies  out  of  the  collected  wealth  of  the  father"  (GXXXII). 
Why  is  it  said, '  the  ceremonies  from  that  which  is  performed  on  the  birth 
I  of  a  male  ?'  for  that  is  not  the  first  holy  rite.      The  father  alone  perform- 
ing the  ceremony  attending  prayers  for  conception  (GXXXIV),  a  brother  is 
not  competent  to  reeiie  them.      The  ceremony  to  obtain  male  offspring,  and 
that  of  combining  the  wife's  tresses,  need  only  be  performed  once ;  and  having 
been  already  fulfilled  while  the  eldest  brother  was  in  the  mother's  womb, 
there  is  no  occasion  for  repeating  them.t    By  mentioning  *  ceremonies  from 
that  performed  on  the  birth  of  a  male,'  it  is  intimated,  that  a  brother  by  a 
different  mother  is  not  competent,  in  the  first  instance,  to  perform  that  and 
the  subsequent  ceremonies. 

CXXXIV. 

Let  the  father  himself  perform  the  eight  ceremonies  which  perfect  the 
second  birth  of  a  twice-born  man,  like  the  ceremony  on  conception ; 
or  on  fiulure  of  him,  let  another  perform  them  in  regular  order,  t 

*  Chip.  II,  ▼.  172,  cited  snonjiiKKisly  in  this  pisoe, 
t  These  ceremonies  precede  birtli.    1st,  Garbhddh&na,  a  ceremony  wliicb  should  precede 
conception.    2d,  Pwuavana,  a  rite  performed  at  the  expiration  ef  the  third  month  of  pregnancy. 
^  SimaiiUewnayana,  performed  in  the  4th,  6th,  or  8th  month  of  the  first  pregnancy.       T. 

X  By  these  eight  ceremonies  I  understand. — 1st,  Jdtaearma;  a  ceremony  ordained  on  the 
birth  of  a  male,  before  the  section  of  the  navel  string,  and  which  consists  in  malcing  him  taste 
clarified  butter  out  of  a  golden  spoon.  2d,  NAmacarana ;  ceremony  on  giving  a  name,  perform- 
ed on  the  10th  day  after  birth ;  or  on  the  elcTentb,  twelfth,  or  even  the  hnndrei  and  first  daj. 
8d,  Nisheramana ;  carrying  the  child  out  of  the  house  to  see  the  moon,  on  the  third  lunar  day. 
of  the  third  light  fortnight  from  his  birth ;  or  to  see  the  sun  in  the  third  or  fourth  month.  4th, 
Annapr&$ana ;  feeding  the  child  with  rice  in  the  sixth  or  eighth  month,  or  when  he  has  cut 
teeth.  5th,  Cki^ddcarana\  the  ceremony  of  tonsure,  performed  in  the  second  or  third  year 
after  birth.  6th,  Upanayana ;  investiture  with  the  marks  of  the  class,  performed  in  the  eighth 
year  from  the  conception  of  a  Brdhmana ;  but  it  may  be  anticipated  in  the  fifth,  or  be  delayed 
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An  objeotion  may  be  here  suggested.  The  remark  eontained  in  the 
Betndemra,  on  the  texts  of  Nabbiu.,  fto.  does  not  seem  aooorate;  the  term 
there  used  does  iadeed  oocur  in  the  text  of  NAbbba.  (CXXVIII),  but  it 
neither  expresses  *  brothers  for  whom  the  oeremoaies  have  been  completed,* 
nor  '  elder  brothers.'  This  text  might  therefore  be  unexoeptionably  eonsi- 
dered  as  relating  to  the  ceremonies  in  general,  including  marriage.  Henoe 
all  the  brothers  should  contribute  to  defray  the  several  ceremonies  including 
marriage.  This  has  been  thought  reasonable  by  VAohbspati  BhattI- 
ohIbta.  However  it  appears  to  be  his  opinion,  that  no  ceremony  can  be 
legally  performed  for  a  younger  brother  before  it  has  been  performed  for  the 
elder.    That  point  should  be  examined  by  a  practised  mind. 

It  should  be  he  here  observed,  that,  if  a  younger  brother  contract  a' 
marriage,  while  the  elder  has  not  yet  taken  a  comfort,  it  is  not  a  legal 
ceremony  perfecting  the  class  of  that  younger  brother :  the  eldest  must 
therefore  contribute  money  to  repeat  that  ceremony  in  a  legal  form ;  and 
the  younger  brother  must  perform  penance.  But  the  contribution  is  not 
ordained  by  the  law  for  this  case.  Since  all  the  texts  contain  the  expres- 
sion **  whose  investiture  and  other  ceremonies  have  not  been  performed,*'  and 
direct  that  those  ceremonies  shall  be  performed  for  such  brothers ;  and 
since  a  marriage  subsequent  to  one  which  was  legal  cannot  be  considered  as 
the  last  perfect  right,  (tho$e  eeremoniu  havimg  been  completed  Inf  tke  fir^H 
contract ;)  all  the  brothers  shall  not  contribute  to  defray  the  second  marri- 
age of  any  one  brother  whose  wife  has  deceased.  He  ought,  however,  to 
contract  another  marriage,  to  fulfil  his  duty ;  as  directed  by  the  following 
text,  wherein '  twice-born'  is  merely  illustrative,  and  relates  to  the  four  classes : 

But  let  not  a  twioe-bom  man  remain  a  single  instant  excluded  from 

the /owr  orders.* 

In  the  Retndeara  the  text  of  ITAbbda  (GXX  VII)  is  read,  hhrdtnndm 
pdtrwi  eaneentaih,  "  by  those,  among  the  brothers,  for  whom  the  ceremonies 
*'  have  been  performed  "  Jiii^AVAHAHA  reads,  likrdtrihkik  p^rva  eaneritaih^ 
**  by  those  brothers  for  whom  the  ceremonies  have  been  performed.'*  Accord- 
ing to  the  opinion  of  thoae  who  consider  the  feminine  as  understood  in  the 
masculinetermsof  another  text, ''any  oftbe  brothers  or  mt^rt"  (CXXVIIII, 
the  term  '^  ceremonies"  must  signify  all  the  rites,  from  that  performed 
on  the  birth  of  a  male  to  his  investiture  with  the  marks  of  his  class ;  and  in 
the  eaee  of  a  $Uter,  it  must  signify  manriage  alone.  According  to  other 
opinions,  the  rites,  from  that  performed  on  the  birth  of  a  male  to  his 
investiture,  must  be  considered  as4enoted  by  that  ternb  in  every  text.    Since 

to  the  stxtavUh  year.  7th,  SMtri;  tbs  ceronoay  of  invettitnrs  hallowed  by  the  Odgatti 
which  most  not  he  deUjed  fer  a  Brdhmama  heyood  the  tixteeath  year :  it  should  he  peifivm* 
ed  on  the  fourth  day  after  the  first  investitare.  9th^  Samd9nitma\  ceremony  on  the  return  of 
the  student  from  his  preceptor's  house.  The  whole  numher  of  ceremonies  called  $aniodra^  as 
expiating  the  shiful  taint  contracted  hi  the  mother's  womb,  and  as  effecthig  regeneration,  hi 
other  wordi,  as  perfocting  the  dass  of  a  twice-bom  man,  are  ten.  To  the  eight  ceremo- 
nies now  enumerated  must  be  therefore  added  the  ceremony  which  precedes  conception 
(gaiWi^hSna),  and  marriage,  which  is  the  last  of  these  sacraments.  Rituals  contain  other 
ceremcnies,  two  of  which  are  mentioned  in  the  text  and  in  the  precedhig  note,  but  these  are 
not  essential.  T. 

*  If  he  haye  no  wife  living,  he  is  no  longer  in  the  order  of  a  married  man.  To  continue 
in  the  order  of  s  housekeq>er  he  must  therefore  contract  another  marriage.  T. 
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it  is  expresmd  in  every  teit,  that  the  eharget  ahall  be  defrayed,  **  brothen" 
are  mentioned  indeterminately;  where  the  oontHribation  of  money  is  ordained, 
that  term  comprehends  a  nephew  whose  father  is  dead,  and  other  heirs  ;  for, 
sueoeeding  to  the  estate  of  his  paternal  grandfather,  or  other  ancestor,  he 
must  contribute  to  the  charges  of  the  inTCstiture  or  other  ceremony  performed 
for  the  son,  as  well  as  diKoharge  the  debts  of  that  ancestor.  But  paternal 
imcles  need  not  defray  those  ceremonies  for  a  nephew,  since  the  performance 
of  them  was  a  duty  incumbent  on  his  father,  not  on  their**.  Upon  this 
subject  YicHSSFATi  BHATrioHi&TA  says,  '  a  brother  is  the  proper  person 
*  to  perform  and  drfray  those  ceremonies  ^br  a  nephew,  if  the  paternal  grand- 
'  father  be  not  living.'  This  is  founded  on  the  following  text,  and  on  the 
rule,  that  an  exposition  of  law  established  in  one  case  is  applicable  to  others, 
unless  there  be  good  ground  of  exception. 

OXXXV- 

Yajktawalcta  : — In  the  disposal  of  a  girl,  the  father,  the  paternal 

grandfadier,  the  brother,  a  kinsman,  or  the  natoral  mother,  shall  be 

consnited  in  the  order  here  specified :  npon  the  death  of  the  first, 

the  right  of  giving  away  the  damsel  devolves  on  each  of  ti»  otiiers 

gnoeessively,  provided  they  be  of  sonnd  niMierstftnding. 

This  should  be  examined.  The  two  acts  are  not  similar ;  for,  were  they 
so,  a  mother  would  be  likewise  competent  to  perform  the  investiture  and 
other  ceremonies  for  her  son.  But,  on  failure  of  uterine  kindred,  brothers  of 
the  half  blood  and  so  forth,  as  far  as  learned  priests  (that  is,  relatives 
within  the  degree  of  eofindae  and  remoter  kinsmen  in  the  order  of  propin- 
quity), must  be  deemed  competent  to  perform  those  ceremonies,  as  common 
sense  shows.  The  order  of  performing  them  is  this :  first,  the  rite  on  the 
birth  of  a  male  should  be  performed  ;  next,  the  ceremony  of  giving  a  name, 
and  so  forth ;  and  among  persons  for  whom  a  ceremony  is  to  he  performed, 
it  should  be  first  done  fbr  the  eldest,  and  last  for  the  youngest :  but  the 
ceremony,  of  boring  the  ears  is  no  rite  necessary  to  periect  we  ttoiee-bom 
tnan.  In  respect  of  brothers  by  different  mothers,  there  is  no  particular 
order  to  be  observed.  Such  is  the  opinion  of  RAemrvAVDAirA.  To  discuss 
this  subject  further,  would  be  superfluous. 

OXXXVL 

GItyItaka  :— Efibcts  which  a  kinsmen  has  embezzled,  let  not  a  co- 
heir use  violence  to  make  him  restore ;  nor  let  a  co-heir  be  obliged  to 
make  good  what  he  had  expended  before  partition. 

The  first  hemistich  relates  to  effects  embezzled,  at  the  time  of  parti- 
tion, by  a  kinsman,  that  is,  by  a  brother  or  other  co-heir:  this  will  be 
considered  in  another  place.*  The  last  part  of  the  text  is  an  answer  to  the 
question,  whether  a  brother  shall  be  obliged  to  make  good,  at  the  time  of 
partition,  what  he  had  consumed  during  co-parcenary  more  than  his  co-heirs, 
m  consequence  of  having  a  large  family,  or  of  his  being  subject  to  greater 
expense  than  the  others  P  Consequently  the  sense  is  virtuaUy  this  ;  the 
co-heirs  shall  only  divide  that  which  remains  over  and  above  what  has  been 
expended  by  any  of  the  brethren,  who  live  together  and  partake  of  ^le  same 
food.    Shall  a  brother  be  obliged  to  make  good  what  he  has  expended  for 

*  Chapter  VI.  ^ 
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the  nuptials  of  a  daughter  p  the  answer  is,  since  all  the  co-heirs  are  inter- 
ested in  a  duty  fulfilled  at  the  charge  of  the  common  estate,  that  money  is 
virtually  expended  hy  all  the  parceners  ;  therefore  it  shall  not  be  made  good. 
Nor  shall  that  which  has  been  disbursed  for  the  enjoyment  of  a  woman,  be 
repaid ;  for  the  term  use  or  expenditure  comprehends  fruition.  If  it  only 
signified  the  act  of  swallowing,  a  co*heir  would  be  bound  to  make  good  what 
he  had  previously  expended  for  clothes  or  the  like  :  but  what  he  has 
embezzled,  though  not  yet  disbursed,  must  be  made  good.  This  will  be 
explained  in  its  place.  All  other  proi)erty,  which  is  partible,  let  the  co-heirs 
divide.     Partible  property  will  be  hereafter  explained. 

The  mode  of  making  a  partition  is  declared  in  a  text  of  Mxnu  (LIII). 
The  deducted  allotment  must  be  given  according  to  age  and  virtue,  as  already 
mentioned  in  a  farmer  chapter,  Chakdeswaba  alleges  a  reading,  eatnavar' 
nd$u  vdjdtdh,  instead  of  samavarndeu  yi  jdtdh.  He  considers  sons  produced 
by  wives  unequal  in  class  as  comprehended  in  the  text  (LIII)  by  the 
particle  '^  or*'  (vd)  :  if  there  be  many  sons,  the  portion  of  an  eldest  son  is 
not  supposed  due  to  more  than  one ;  the  deducted  allotment  shall  only  be 
given  to  the  eldest  of  them  alL  By  "  many'*  is  meant  the  number  of 
three  or  more  ;  for  Msiru  has  noticed  the  portion  of  a  third  son 
(XXXIX  2).  But  other  lawyers  hold,  that  the  legislator,  having  pro- 
pounded partition  among.  Srothers  unequal  in  class,  resumes  the  subject  as 
it  relates  to  brothers  of  the  same  class,  for  the  sake  of  embellishing  his 
book  hy  fully  explaining  the  eubjecte  treated.  The  deduction  shall  be 
regulated  in  the  mode  already  explained. 

MiSBA  thus  expounds  a  text  of  MsNir,  died  in  a  former  chapter 
(LXXIII)  :  *  it  is  not  the  act  of  their  father  ;  therefore  no  deduction  of  a 
*  twentieth  part  or  the  like  is  allowed  in  this  case'  The  meaning  is,  when 
property  has  been  acquired  by  the  labour  of  the  brethren,  the  shares,  in  a 
distribution  made  by  them,  not  by  their  father,  shall  be  equal,  without  any 
disparity  whatsoever  :  but  if  the  partition  be  made  b^  the  father,  he  shdd 
have  either  a  double  share,  or  half  of  the  whole;  it  is  therefore  said,  it  is 
not  the  act  of  the  father.  Still  it  is  directed  by  Mbnu,  that  brothers  shall 
have  equal  shares  (XXIX) .  Or  it  may  signify,  <*  it  was  not  the  wealth  of 
the  father,"  merely  describing  the  nature  of  the  property.  In  effect  the 
additional  share  of  an  eldest  son  is  forbidden  in  this  case. 

OXXXVIL 

(16TAMA,  after  premising  property  acquired  by  themselves   : — Un- 
learned brethren  must  make  an  equal  division  of  it. 

The  text  of  Mbnu,  formerly  cited  (CVII),  and  as  there  expounded, 
is  properly  referred  to  the  case  of  ,an  indolent  brother,  for  it  is  delivered 
by  Menu  when  treating  of  Exertion  for  gain,*  It  may,  however, 
be  taken  in  another  sense,  from  the  ambigbity  of  the  terms ;  for  there  is 
need  of  a  precept  on  that  subject.  This  has  been  already  explained  at  large. 
The  following  text  contains  a  precept  relative  to  property  acquired  by  the 
labour  of  any  one  brother  with  supplies  from  the  patrimony,  but  unaided  by 
the  labour  of  the  rest. 

OXXXVIIL 
Yabisht'ha:- — He  among    them,   by  whom  property    is  acquired 

through  his  own  sole  labour,  shall  take  a  double  share  of  itf 
.  •  Chapter  IX,  ▼.  207.  f  Already  inserted,  ▼.  76. 
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It  jbUofnii  that  the  rest  shall  have  one  share  each.  MiSBA  coneurs  in 
this  infefence.  He  remarks  on  the  text  of  VxiaA  (CX),  that  "  yalour  or 
the  like"  '  signifies  generallj  any  mode  of  acquisition,  such  as  science  and 
Hhe  rest;  for  the  term  "  or  the  like"  reUtes  to  the  modes  of  (fcp^isitiany 
'and  is  joined  in  this  apposition  to  a  term  of  the  same  nature.  Is  not 
'property  which  has  been  gained  by  learning,  yalour,  and  the  like,  even 
'  with  the  use  of  the  common  stock,  exempt  from  partition  P  and  does  not 
Hhis  contradict  the  rule  above  cited  ?  No ;  for  that  relates  to  the  particular 
*  exertions  of  learning,  valour  and  the  rest,  as  described  by  GIttAtana  ;  but 
'  this  relates  to  another  case ;  the  simple  display  of  learning,  not  as  there 
'  described.'  (It  is  not  improperly  said,  "  the  rule  above  cited  ;"  for  Mibba 
first  considers  property  gained  by  learning.)  According  to  Misra,  the  rest 
of  the  co-heirs  do  not  participate  in  wealth  acquired  by  learning,  in  the  etuei 
dsBoribed  kjf  CItxItava,  even  though  supfdies  be  received  from  the  joint 
estate.  But  this  contradicts  the  opinion  of  JiMtrrAYAH ana  and  others.  It 
will  be  discussed  under  the  head  of  Wealth  gained  by  Learning.  But  if  the 
common  stock  be  not  used,  they  who  make  not  the  acquisition  shall  have  no 
share.  This  will  be  also  discussed  in  the  same  place.  It  may  be  here 
observed,  thai  the  additional  share  of  an  eldest  son  shall  not  be  allowed  in  this 
case  ;  because  it  appears  to  be  only  admitted,  in  the  case  of  property  left 
by  the  father,  on  account  of  the  benefit  received  by  him  through  iha  birth 
€f  his  eldest  son.  It  should  not  be  objected,  that,  were  it  so,  the  word 
**  all,'*  in  texts  which  ordain  equal  division,  would  be  superfluous.  Since  he 
who  makes  the  acquisition  shall  have  a  double  share  of  wealth  gained  without 
a  oommon  exertion  of  all  the  parceners,  equal  partition  does  not  take  place. 

Since  the  term  *'  wives  of  the  same  class,"  in  the  text  of  Mbntj  (LIII), 
is  expressed  in  the  plural  number,  is  it  not  intimated  that  the  distribution 
shall  be  made  among  the  brothers  produced  by  two  or  more  wives  who  are 
equal  in  class,  not  among  the  mothers  P  and  does  not  this  contradict  the 
rule  of  G6taka  (LIX)  ?  No  ;  for  that  rule  directs  partition  to  be  made 
among  brothers  through  the  medium  of  their  mothers,  when  the  number  of 
sons  hy  the  several  mothers  is  equal,  to  avoid  the  trouble  of  distributing  a 
very  great  number  of  shares.  Accordingly  that  is  declared  in  the  texts  of 
VbIhaspati  (LXII  and  LXIII).  If  the  sons  born  of  one  mother  be  equal 
in  class  with  those  born  of  others,  that  is,  if  all  be  of  the  same  class ;  and  if 
they  be  equal  in  number,  that  is,  if  the  sons  produced  by  each  mother  be 
equally  numerous ;  then,  all  the  mothers  being  equal  in  class,  and  having 
produced  an  equal  number  of  sons,  such  a  mode  of  distribution  may  be 
adopUld.  This  is  illustrative  of  a  general  meaning.  The  sons  must  be  also 
supposed  equal  in  good  qualities  ;  else,  since  the  portion  of  the  eldest  son 
must  be  regulated  by  the  degree  of  virtue  possessed  by  him,  a  distribution 
could  not  be  properly  made  through  the  medium  of  the  mothers.  In  some 
instances  the  division  may  be  made  in  right  of  the  mothers,  even  though 
the  degree  of  virtue  be  discriminated  :  but  that  is  not  at  present  noticed, 
because  it  is  not  pertinent,  since  it  supposes  the  sons  not  numerous,  and 
because  it  is  encumbered  with  many  wrong  interpretations.  But,  if  the 
number  be  unequal,  though  the  class  be  the  same,  one  mother  having  five 
sons,  another  four,  and  so  on,  the  shares  must  be  allotted  to  males  (LXIII). 
The  text  u  delivered  to  make  it  evident  that  the  distribution  may  be  originally 
made  among  males,  even  in  the  case  of  many  sons  produced  by  wives  equal 
in  class.  Or  the  term  used  in  the  text  signifies  distribution  regxilated  by 
the  number  of  males :  and  that  can  only  take  place  when  they  are  of  the 
same  class;  for  unequal  distribution  will  be  directed  among  those  who 
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belong  to  different'tribes.  Since  co-heirs  of  various  classes  have  not  equal 
shares,  the  text  of  Vishku  expresses,  *'  let  sons  of  the  same  class  receive  equal 
shares,  but  give  the  best  chattel  with  a  deducted  allotment  to  the  first-bom" 
(LIV).     The  deducted  allotment  of  an  eldest  son  has  been  explained. 

By  directing  equal  shares  for  sons  produced  by  wives  of  the  same  class, 
it  is  intimated,  that  sons  produced  by  wives  of  various  tribes  shall  have 
unequal  shares :  what  portions  shadl  they  receive  ? 

CXXXIX,* 
MsNU: — This  law,  which  has  preceded^  must  be  understood  of  a  distri- 
bution among  sons  begotten  on  wotnen  of  the  dame  class:  hear  now 
the  law  concerning  sons  by  several  women  of  different  classes. 

2.  If  there  be  four  wives  of  a  Brahmana  in  the  direct  order  of  the 
classes,  and  sons  are  produced  by  them  all,  this  is  the  rule  of  parti- 
tion among  them: 

3.  TBie  chief  servant  in  husbandry,  the  bull  kept  for  impregnating 
cows,  the  riding  horse  or  carriage,  the  ring  and  other  ornaments, 
and  the  principal  messuage  shall  be  deducted  from  the  inheritance 
and  given  to  the  Br&hmana  son,  together  with  a  larger  share  by 
way  of  pre-eminence: 

4.  Let  the  Brdhmana  take  three  shares  of  the  residue ;  the  son  of  the 
Cshatriya  wife,  two  shares;  the  son  of  the  Vaieya  wife,  a  share  and 
a  half;  and  the  son  of  ilie  ^Stldra  wife  may  take  one  share. 

"  A  distribution  among  sons  begotten  by  the  same  father  on  women  of 
"  equal  class ;"  "  the  law  concerning  eons  produced  by  several  women  of 
"  different  classes :"  such  is  the  construction  of  the  text.  "  The  chief  ser- 
vant in  husbandry ;"  the  ploughman.  Hence  the  ploughman,  the  bull,  the 
riding  horse,  the  ornaments,  and  the  'principal  messuage  shall  be  given  to 
the  son  of  the  Brdhmdnl  wife ;  and  one  of  his  three  shares  is  allotted  to  him 
by  way  of  pre-eminence,  because  he  is  the  principal  and  most  excellent  son. 
It  is  observed  in  the  Betndcara,  that  the  bull  and  the  rest  shall  be  given  to 
him,  if  there  be  such  cattle  and  things  belonging  to  the  estate.  The  term 
whioh  occurs  in  the  text  being  expounded  "  women  of  the  same  class,"  it 
alludes  to  partition  among  sons  produced  by  several  mothers  of  the  same 
class,  and  to  the  deducted  allotment  which  had  preceded  ;  and  that  follows 
from  the  term  being  used  in  the  plural  number.  It  is,  however,  merely 
illustrative,  and  re&tes  also  1o  partition  among  the  sons  of  one  mother. 
Several  women  of  different  classes  are  determinately  meant ;  for  one  wife 
cannot  be  of  different  classes.  Yet  in  fact  several  is  not  limited  to  the  literal 
sense  of  three  or  more^  but  intends  generally  the  case  of  two  or  more  wives. 
The  following  texts  propound  a  distribution  made  without  any  deducted 
allotment : 

CXL. 
Menu  :— *0r,  if  no  deduction  be  made^  let  some  person  learned  in  the 

law  divide  the  whole  collected  estate  into  ten  parts,  and  make 

a  legal  distribution  by  this  follovring  rule : — 

*  The  three  principal  texts  have  been  ahready  inserted  at  ▼.  60. 
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2.  Let  the  son  of  the  Brdhmani  take  four  parts;  the  son  of  the 
Cshatriyay  three;  let  the  son  of  the  Vaisya  have  two  parts;  let 
the  son*  of  the  "Sddra  take  a  single  part,  if  he  be  virtuous. 

"The  eon  of  the  Bfdhmanl ;^*  since  the  sense  is  not  positively  limited 
to  one,  the  same  rule  is  applicable  if  there  be  two  or  more  sons  of  the 
Brdhmanu  The  Retmcara. 

In  a  word,  the  sons  of  the  Brdhmanl  shall  each  take  three  shares, 
or  four.  Consequently,  if  there  be  two  sons  by  the  Brdhmani  wife,  three  by 
the  Cihatriya,  two  by  the  Vataya  and  four  by  the  S&dra,  in  all  eleven  sons ; 
the  estate  must  be  divided  into  nineteen  or  into  thirty-three*  shares, 
and  six  or  eight  shares  must  be  given  to  the  two  Brdhmanas ;  six  or 
nine  shares,  to  the  three  Cshatriyas;  three  or  four  shares,  to  the  two 
VaxBtfoM ;  And  four  to  the  Sddras,  The  two  forms  of  distribution,  says 
JiM^TAVAHAVA,  are  regulated  by  some  difference  in  the  degree  of  virtue. 
The  following  text  abo  notices  the  second  mode  of  partition  2 

CXLI. 

NiREDA  :«^The  shares  diminish  in  the  order  of  the  classes  for  sons  of 
an  inferior  tribe  begotten  on  women  legally  married. 

"  Sons  of  an  inferior  tribe ;"  such  as  the  Cihatriya  and  other  sons  of  a 
Brdhmana,  "Legally  married;"  lawfully  espoused.  "The  shares  dimi- 
nish ;"  that  is,  the  son  of  the  Brdhmanl  shall  have  four  shares ;  the  son 
produced  by  the  Cshatriya,  three  shares,  and  so  forth.  The  text  is  in  some 
places  rttad  vamdntarhhu  sons  of  other  classes,  instead  of  vamdvariihu  spns 
of  an  inferior  tribe*    Still  the  sense  is  the  same.  The  Retndeara. 

The  Sddra^  being  lowest  of  all,  has  one  share;  the  Vai$ya,  being 
next  above  him,  shall  have  one  more,  that  is,  two  shares ;  the  dhairiya 
shaM  have  one  more,  or,  altogether,  three  shares ;  and  the  Brdhmana 
shall  have  four;  the  shares  are  diminished  by  one  in  each  step.  Conse- 
quently, for  each  inferior  tribe  the  allotment  is  one  share  less  than  for  the 
next  superior  class :  such  is  the  real  sense  of  the  text.  The  other  reading 
may  be  explained,  *  for  each  different  inferior  class,  the  allotment  is  one 
share  less  than  for  the  preceding.' 

ThiA  distribution  concerns  the  sonsrof  a  priest ;  but  the  same  method 
may  be  observed  in  partition  among  the  sons  of  a  soldier  or  merchant. 
Consequently  two  shares,  or  three,  for  the  son  of  the  CshaMya  wife 
(GXXaIX  and  CXL),  regard  the  legitimate  son  of  a  soldier,  as  well  as  the 
legitimate  son  of  a  priest.  In  like  manner,  there  is  no  difficulty  in  consi- 
dering the  share  and  a  half  and  two  shares  for  the  son  of  the  Vaisya^ 
as  relating  to  the  legitimate  sons  of  a  priest,  of  a  soldier,  or  of  a  merchant. 
It  should  not  be  argued,  on  the  other  hand,  that  both  forms  of  partition  must 
be  considered  as  relating  to  the  legitimate  sons  of  a  priest  only ;  because 
the  text  premises,  "  if  there  be  four  Wives  of  a  Brdhmana.*'  Yajktawalcya 
propounds  the  second  form  of  distribution  for  such  cases  :  and,  to  satisfy  the 
question  arising  on  the  first  method,  which  may  be  applied  to  the  legitimate 
sons  of  a  soldier,  it  is  proper  so  to  extend  its  application. 

*  The  number  is  erroneoos  in  the  original :  it  should  lie  twenty-five.  't. 
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OXLIL 

TAJNYAWALCnTA  : — The  shares  allotted  to  the  sons  of  a  Brdhmanay  by 
wives  of  different  tribes,  shall  be  four,  three,  two,  and  one,  in  the 
order  of  the  classes ;  to  the  sons  of  a  Cshatru/ay  ihree,  two,  and  one; 
to  those  of  a  Vaiayay  two,  and  one. 

When  a  Brdhmana  has  four  wives,  a  Cthatrufa  three,  or  a  Vai^a  two, 
this  is  the  form  of  partition  among  the  sons  born  of  them.  The  terms  used 
in  the  text  are  explained  in  the  Retndcara^  sons  of  a  Brdhmana  bom  in 
different  classes  ;  that  is,  produced  by  women  of  various  tribes.  The  same 
should  be  understood  in  the  sequel  of  the  text.  The  first  mode  of  distribu- 
tion  takes  place  when  all  the  sons  are  equally ,  virtuous,  or  equally  deficient 
in  virtue ;  the  last  mode,  when  the  son  of  the  SUdra  wife  is  alone  deficient. 
But  if  the  son  of  the  SUra  be  very  deficient  in  virtue,  the  Mahdbhdrata 
directs  the  following  distribution  among  the  sons  a  CBhatriya^  fCnd  among 
those  of  a  Vaiya  : — 

OXLIIL 
The    Mahdbharata   (Bhishma    addresses    Yudhisht'hiba)  :— For   a 

Cakatrij/a  two  wives  are  ordained,  0  son  of  CuBU !  or  a  third  vrife 

of  the  servile  class  may  be  taken,  but  that  is  not  directed  in  holy 

writ : 

2.  The  estate  of  the  Cihatriya  father  must  be  divided  into  eight 
parts;  and  the  son  of  the  Cahatriya  wife  shall  receive  four  snoh 
parts  of  his  &tlier^8  estate ; 

3.  And  he  shall  also  take  whatever  implem^its  of  war  belonged 
to  his  fiither :  but  the  son  of  the  Vaiiya  wife  shall  have  three  shares, 
and  the  8on  of  the  'Siidra  one. 

4«  The  ^SMra  shall  receive  his  share,  if  it  be  allotted  to  him  by  his 
father,  but  he  is  not  entitled  to  claim  any  portion  unless  it  be 
expressly  given  to  him.  One  wife  only  shall  be  married  by  a 
Fawrya,  0  son  of  Guru  I 

5.  Or  a  second  wife  of  the  servile  dass ;  bnt  such  a  second  marriage 
is  not  ordained  in  holy  writ :  his  estate  shall  however  be  divided  into 
five  parts. 

6.  I  will  now  propound  the  distribution  of  those  shares  between  his 
two  sons  ;  four  shares  of  the  estate  shall  be  taken  by  the  son  of  the 
Vaieya  wife ; 

7.  But  the  fifth  part  shall  belong  to  the  son  of  the  'Sudra :  be  shall 

receive  that  share,  if  it  be  allotted  to  him  by  his  fatiier ;  but  he 

is  not  entitled  to  claim  any  portion,  unless  it  be  expressly  given 

to  him. 

A  similar  mode  of  distribution  should  be  established  for  the  sons  of 
a  Brahfnana ;  since  the  question  arising  on  this  point  cannot  otherwise  be 
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aaftisfiad.  That  dittributton  is  as  follows :  the  son  of  the  Brdhwutnt  wife 
shall  have  five  shares,  the^son  of  the  Cshairi^a  four,  the  son  of  the  Vauya 
three,  and  the  son  of  the  S(tdra  one :  the  estate  must  be  therefore  divided 
into  thirteen  shares.  This  was  also  contemplated  by  NIbxba.  (OXLI). 
However,  the  son  of  the  ^iuhro  has  two  shares  kss  than  the  class  next  above 
bim,  merely  because  he  is  very  deficient  in  virtue. 

In  the  yifxida  Chintdmem  the  verse  concerning  the  VaUifa  (CXLIII 6) 
is  read  dwitijfi  vd  hhavH  Sudra  na  tu  driihtd  tfitiyaed  (or  a  second  wife 
of  the  servile  class  may  be  espoused  by  him,  but  no  third  wife  is  ever  seen), 
instead  of  dwitiyd  vd  hhavit  Sddra  na  tu  drUhdntatah  emritd,  Druhtdnta 
here  signifies  the  V6da:  the  sense  is,  that  if  a  third  wife  of  the  servile  class, 
though  unnoticed  in  holy  writ,  be  married  by  a  dhatriya,  her  son  may  hare 
such  a  share  at  u  mentioned.  The  sense  is  the  same  in  the  subs«»quent 
▼erse  (GXLIII  5).  '*  The  implements  of  war"  are  explained  in  the 
Retndcmra^  warlike  weapons,  as  a  scymitar  and  the  like.  The  espousal  of  a 
ISkdra  is  censured  by  the  tenor  of  the  preceding  texts.  Mmu  expresely 
reprehends  such  a  marriage. 

CXLIV. 

Menu  : — For  the  first  marriage  of  the  twice-born  classes  a  woman  of 
the  same  tribe  is  recommended ;  but  for  such  as  are  impelled  by 
inclination  to  marry  again,  women  in  the  direct  order  of  the  classes 
are  to  be  preferred ; 

2.  A  ^Siidta  woman  only  most  be  the  wife  of  a  'Sudra ;  she  and  a 
VcAsya^  of  a  Vaitya  ;  those  two  and  a  Cnhatrijiay  of  a  Cshatriya  ; 
those  three  and  a  Brahmaniy  of  a  Brdhmana. 

The  particla  **  only"  refers  to  every  part  of  the  sentence,  "she,"  **  those 
two,"  '*  those  three;"  the  subsequent  phrase  being  thus  connected  with  the 
preceding,  marriages  must  in  no  instance  be  contracted  in  the  inverse  order 
of  the  classes.  "  But  for  such  as  are  impelled  by  inclination  to  marry  again, 
wives  in  the  direct  order  of  the  classes  are  to  be  preferred :"  this  is  mentioned 
to  show  a  venial  offence,  not  absolute  freedom  from  guilt, 

JlM^TAYAHANA. 

*' Wives  in  the  direct  order  of  the  dasses  aro  to  be  preferred  ;"  for  a 
Brdkmana  the  most  proper  wife  is  a  Brdhmarit;  a  Qthatriya  wife  is  in  some 
degree  disapproved ;  a  Vaisya  is  more  censured ;  but  a  Siuira  is  much 
blamed.  In  this  case  women  of  tlie  military  and  commercial  classes  are  also 
pronounced  to  be  censurable  wives  for  a  priest,  not  a  Sudra  alone ;  the  same 
is  also  declared  in  respect  of  a  soldier :  how  does  it  follow,  that  a  Siidra 
wife  of  a  Cthatriya  has  not  been  noticed  by  the  Vida  ?  The  following  texts 
resolve  this  question  : — 

CXLV. 
Menu  and  Vishnu: — Men  of  the  twice-born  classes,  who,  through 
weakness  of  mteHect,  irregularly  marry  women  of  the  lowest  class, 
yery  soon  degrade  their  fomilies  and  progeny  to  the  state  of  Stidras : 
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2.  According  to  Atri  and  to  (G6tama)  the  son  of  Dtat*hta,  he 
who  thtia  marries  a  woman  of  the  servile  class,  if  he  be,a  priest^  is 
degraded  instantly ;  according  to  Saunaca,  on  the  birth  of  a  son,  if 
he  be  a  warrior;  and  if  lie  be  a  merclianty  on  the  birth  of  a  son's  son, 
according  to  Bhrigu. 

3.  A'  Brahmanoy  if  he  take  a '  Sudra  to  his  bed,  as  hie  fast  voife^  sinks 
to  the  regions  of  torment ;  if  he  beget  a  child  by  her,  he  loses  even 
his  priestly  rank. 

These  texts  are  cited  by  Jiu^ATlHANAf  when  treating  ofmarrimges  in 
the  direct  order  of  the  classes,  with  this  preliminary  observation ;  '  both 
legislators  declare  it  a  great  offence  for  a  '  twice-born  man  to  marry  a 
woman  of  the  servile  class.'  He  explains  women  of  the  lowest  class,  Siidrm 
women.  Consequently  the  preceding  textof  Mbnu  pronounces  it  an  offence 
for  a  priest  to  marry  women  of  the  military  and  commercial  classes,  and 
these  texts  notice  the  greater  offence  of  mairying  a  woman  of  the  servile 
tribe :  the  present  texts  (CXLY)  do  not  propound  the  less  offence  of 
marrying  women  of  the  military  or  commercial  classes,  as  well  as  the  greater 
offence  of  marrying  a  woman  of  the  servile  tribe  ;  for  the  term,  "  women  of 
a  low  class."  must  signify  Siidra  women ;  else  it  would  disagree  with  the 
context,  where  it  is  said,  that  by  such  marriages  men  soon  degrade  their 
families  and  progeny  to  the  state  of  Sudras,  for  the  son  of  a  Ckhatriya  woman 
hy  a  prie$t  is  acknowledged  as  a  CshatHya. 

OXLVL 

Smriti : — Let  men  of  mixed  classes  perform  the  several  rites  during 

purity  and  impurity  like  titose  who  hehng  to  the  eo/me  class  with  their 

mothers. 
Upon  the  opinion  of  those  who  consider  them  as  SAdraSy  it  cannot  be 
argued  that  there  would  be  no  disagreement  with  the  context;  for  the 
contradiction  of  the  subsequent  textM  (CXLY  2  and  8)  could  not  be  well 
reconciled,  nor  the  inconsistency  with  the  text  (CXLYIJ)  which  introduces 
those  precepts. 

CXLVIL 

M£NTJ : — A  woman  of  the  servile  class  is  not  mentioned,  even  in  the 

recital  of  any  ancient  story,  as  the  first  wife  of  a  Brihmana  or  of  a 
Cshatriyay  though  in  the  greatest  difficulty  to  find  a  suitable  match. 
Accordingly  Habita  also  passes  a  severe  censure  on  those  who  marry 
women  of  the  servile  cIoas. 

.CXLVIIL 
HiniTA: — No  other  is  sacrilegious  like  the  husband  of  a  "8{ulra;  for 

that  priest  by  whom  she  conceives  shall  perish. 

This,  coinciding  with  the  texts  of  MxNU  and  the  rest,  n^st  relate  to  a 
Sudra  actually  married  hy  atunce-bom  man,  JiictrrAVAHANA. 

CXLIX. 
Sakc'ha  : — A  Br&hmaniy  Cshatriya  and  a  Vaisya  are  pronounced  suita^^ 

hie  vrives  of  a  Brihmana  ;  a  Cshatriya  and  a  Vaisya^  of  a  Cshatriya  : 
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2.     Bat  a  Vais^a  is  the  only  wife  ordained  for  a  Vaityoj  and  a  8udra 
for  a  '8{tdra. 

Accordingly  Sanc'ha  enumtrated  the  legal  wives  for  a  man  of  twice- 
bom  class,  without  mentioning  a  Sudra  woman.  • 

Consequentlj  those  evils  follow  the  marriage  of  a  Sudra^  not  the  mere 
procreation  of  children  on  a  woman  of  that  ohiss ;  for  it  is  remarked  by 
JiM^ATlHAirA,  that  'these  evils  do  not  follow  the  procreation  of  a  child 

*  on  a  woman  of  the  servile  class,  who  has  not  been  espoused  by  the  begetter ; 

*  t)ut  the  offence  is  venial,  and  a  slight  penance  must  be  performed;  as  will  be 

*  mentioned.' 

CL. 
Yajntawalota  :— What  has  been  said  of  twioe-bom  men  taking  wives 

of  the  servile  dass,  is  not  approved  bj  me,  because  the  husband  is 

himself  bom  a  second  time  through  the  birth  of  a  son. 
2.     Three  wives,  in  the  direct  order  of  the  classes,  are  ordained  for  the 

Brdhmana ;  two  and  one  for  the  Csluxtriya  and  Vaisya  respectively ; 

and  a  woman  of  his  own  class  for  the '  8{tdra* 

In  the  direct,  not  in  the  inverse  order  of  the  classes.  The  wives  of  a 
BrdhfMna,  CkhUriya  and  Vai9f/a^  are  respectively  thr.'e,  two,  and  one,  in 
number.  Some  legislators  have  mentioned,  as  authorized  by  the  V6da^  the 
marriages  of  Brahnumat  and  the  rest  with  women  of  the  servile  class  :  that 
is  not  my  opinion ;  I  propound  another  exposition  of  the  Vkda.  Such  iH  the 
sense  of  the  text.  It  therefore  coincides  with  the  observation,  that  such  a 
marriage  is  not  ordained  in  holy  writ  However,  Yajntawaxota  does  also 
recognize  the  marriage  of  a  Brikmana  with  SMrm  woman  ;  else  his  former 
text  (CXLII)  would  be  irrelevant :  and  such  a  marriage  with  a  SMra  woman 
is  only  contracted  through  the  impulse  of  inclination,  hut  is  not  ordained  by 
the  Vida  ;  for  this  coincides  with  the  Mdhdbhdrata  (CXLIII). 

CLI. 
Pait'hiNASI  : — Four  wives  may  be  espoused  by  a  Brdhmana  ;  and 
three,  two,  and  one,  by  men  of  other  classes  respectively. 
That  is,  ^throe  wives  may  be  espoused  by  a  Cshatriya^  two  by  a  Vaitya^ 
and  one  by  a  Skdra, 

CLIL 

Sanc'ha  and  Lic^hita  : — The  most  suitable  match  for  every  tribe  is  a 
.    wife  of  the  same  class.*     Or^  four  wives  may  be  allowed  to  a  priest 

in  the  order  of  the  dasses,  three  to  a  warrior,  two  to  a  merchant, 

and  one  to  a  man  of  the.  servile  dass. 
Consequently  marriage  with  a  woman  of  the  same  class  only, ^marriages 
of  twice-born  men  with  women  of  different  classes  except  the  Siidra,  and 
their  marriages  with  women  of  various  classes  including  the  Skdra,  are  still 
three  practices,  of  which  the  last  is  less  proper  than  the  preceding.  Such  is 
the  sense  conveyed  :  it  is  mentioned  incidentally  ;  the  practice  is  authorized 

*  An  option  has  heen  already  given  at  v.  149.   Note  hy  the  compiler. 
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by  the  law,  and  a  BrcAnuma  may,  at  hin  pleasure,  take  one,  t^o«  three, 
or  four  wives,  for  each  of  those  modes  of  acting  have  been  propounded. 
Vishnu  successively  declares  the  partition  to  be  made  when  all  those  wives 
bear  sons,  and  when  any  one  of  them  is  childless. 

CLIIL 

Vishnu  : — «  The  sonii  of  a  Brdhmana^  who  were  produced  by  women 
of  the  four  different  classes,  shall  divide  the  paternal  estate  into  ten 
parts,  of  which  the  son  of  the  Brihmcml  shall  take  four  shares ;  the 
son  of  the  Cshatriyay  three ;  the  son  of  the  Vaisyoy  two ;  and  the  son 
of  the  Sudra^  one.  p'  But  if  a  Brahmana  leave  three  sons,  and  none 
by  a^^Stidra  wife,  they  ahall  divide  the  estate  into  nine  parts, 
ajod  take  their  respective  allotments  of  four,  three,  and  two 
shares,  in  the  order  of  the  classes. 

But  if  no.  woman  of  the  commercial  class  have  been  taken  in  marriage, 

or  if  such  a  woman  have  been  espoused,  but  prove  barren,  ViSHKlT  also 

propounds  the  form  of  distribution  for  that  case  : 

7'    If  there  be  no  son  of  the  commercial  class,  let  those  of  other  tribes 
divide  the  estate  into  eight  parts,  and  take  respectively  four  shares, 
three,,  and  one. 
Let  the  priest  take  four  shares,  the  warrior  three,  and  the  Siuira  one,  in 

the  same  mode,  and  for  the  same  reasons,  which  have  been  mentioned.     He 

proceeds  to  the  distribution  made  when  there  is  no  son  by  the  (hhairiya 

wife. 

r  If  there  be  no  son  of  the  military  class,  the  estate  shall  be  divided 
into  seven  parts,  and  the  several  allotments  shall  consist  of  four 
shares,  of  two,  and  of  one.  «  If  there  be  no  son  of  the  sacerdotal 
class,  the  estate  shall  be  divided  into  six  parts,  and  three  shares 
shall  be  allotted  to  the  Csliatriya^  two  to  the  VaUya^  and  one  to  the 
'Sddra. 

Having  propounded  the  distribution  among  three  sons,  he  proceeds  to 

declare  the  partition  between  t^o. 

a*  Should  a  Brahmana  leave  two  sons,  one  a  priest,  the  other  a  war- 
rior, the  priest  shall  take  four  shares  of  the  estate  divided  into  seven 
parts,  and  the  warrior  three,  r  Should  lie  leave  a  son  of  the  sacer* 
dotal,  and  one  of  the  mercantile  class,  the  Brdhmana  shall  receive 
four  sfaatres  of  the  estate  divided  into  six  parts,  and  the  son  of  the 
Vaisya  two.  7  Should  he  leave  two  sons,  one  a  Brdlimanaj  the 
other  a  ^Sddrdy  let  them  divide  the  estate  into  five  parts,  and  let  the 
Brdhmana  receive  four  shares,  and  the  *Sudra  one.  B'  Should 
«  priest  or  a  eoldier  leave  two  sons,  one  a  CduHriyoy  the  other  a 
Vaisyaj  let  them  divide  the  estate  into  five  parts,  and  let  the  Csha- 
triya  take  three  shares,  and  the  Vaisya  two.    «  Should  a  priest  or  a 
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soldier  leave  two  sons,  one  a  Cshatriyaj  and  the  other  a  SMraj  they 
shall  divide  the  estate  into  four  parts,  and  the  Cshatriya  shall 
receive  three  shares,  and  the  Sudra  one.  <a  Should  a  preist,  a 
warrior,  or  a  merchant,  leave  two  sons,  one  a  Vaxsya^  the  other  a 
^SudrOy  they  shall  divide  the  estate  into  three  parts,  and  the  Vaisya 
shall  receive  two  shares,  and  Uie  Sudra  one. 

Vishnu  again  declares  perspicuously  another  form  of  distribution. 

*fi  If  there  be  two  sons  by  the  Br&hmani  wife,  and  one  by  the  Sudra j 
let  the  sons  of  the  Br&hmani  take  eight  shares  of  the  estate  divided 
into  nine  parts,  and  the  Sudra  one.  <V  But  if  the  sons  of  the 
"S^dra  be  two,  and  the  offspring  of  the  Br&hmani  one  son,  let 
the  Br&lmiana  take  four  shares  of  the  estate  divided  into  six  parts, 
and  the  sons  of  the  Siidra  two.  /3  On  this  principle  shares  should 
be  also  distributed  in  other  cases.  An  only  son  shall  succeed  to  the 
whole  estate  of  a  Brahmana^  provided  he  were  bom  of  a  Brali-' 
manly  Cshatrb/aj  or  Vaisya  wife ;  to  the  estate  of  a  Cshatriyay  provid- 
ed he  were  born  of  a  Caliatriya  or  Vaisya  wife;  to  tlie  estate  of  a 
Vaisya^  provided  he  were  bom  of  a  Vaisya  wife :  a  "" Sudra  succeeds 
to  the  estate  of  a  Sidra. 

If  a  Brdhmana  leave  an  only  son  by  one  of  three  wives,  a  Brdhmam  and 
the  rest,  that  son,  being  a  Brdhmana^  a  Cshatriya,  or  a  Vaisya,  shall  succeed 
to  the  whole  of  his  father's  estate.  In  like  manner,  the  only  son  of  a  Csha* 
triya  by  one  of  two  wives,  being  either  a  Onhairiya  or  a  Vaisya,  shall 
succeed  to  the  whole  estate ;  and  the  only  son  of  a  Vaisya,  provided  that  son 
be  of  the  commercial  class ;  but  the  only  son  of  a  Sudra  by  a  Siuira  wife 
shall  succeed  to  his  father's  whole  estate.  The  third  wife  of  a  OshUriya,  and 
the  second  wife  of  a  Vaisya,  are  not  here  mentioned,  because  such  marriages 
are  not  authorized  by  the  Veda, 

CLIV. 
Vasisht'ha  : — When  a  Br&kmana  leaves  sons  of  the  sacerdotal,  mili- 
tary and  commercial  classes,  the  son  of  the  Br&hmani  shall  take 
three  shares ;  the  son  of  the  Cshatrtya^  two  ;  and  the  rest  shall  share 
alike. 

The  Relndcara  furnishes  the  following  gloss  on  this  text.  "  The  rest" 
signifies  the  sons  of  the  Vaisya  wife.  VisuNU  and  Vasisht'ha,  thus 
propounding  a  different  partition,  must  be  reconciled  upon  the  greater  and 
less  degrees  of  virtue  which  distinguish  the  parceners*  Regularly  they 
should  receive  allotments  of  four,  three,  and  two  shares  in  the  order  of  the 
classes.  The  text  is  thus  reconciled  to  the- rule  of  Vishnu.  It  is  applicable 
when  the  son  of  the  Vaisya  possesses  few  good  qualities  ;  and  the  distribu- 
tion must  be  so  made  when  no  deducted  allotment  is  given,  for  it  coincides 
with  the  text  of  Mbnu  (OXL). 

NU 
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CLV. 

Sabc'ha  $ind  Lic'hita  ; — Sons  produced  by  women  of  a  different  dass 
frortrh  the  father ^  receive  shares  of  the  heritage  in  the  subduple  pro- 
portion, following  the  order  of  the  classes. 

Consequently,  should  a  Brdhmana  have  male  issue  by  four  wives  of 
various  cUisses,  his  estate  must  be  divided  intp  fifteen  parts,  and  eight  shares 
must  be  allotted  to  the  Brdhmana^  four  to  the  Ckhatriya,  two  to  the  Vaisyo, 
and  one  to  the  Sddra ;  but  if  there  be  no  son  by  a  Sudra  wife,  it  must  be 
divided  into  fourteen  parts,  and  distributed  on  the  same  principle  in  the 
order  of  the  classes ;  or  it  may  be  divided  into  seven  parts,  allotting  four 
shares  to  the  Brdhmana,  two  to  the  Ctthairitfay  and  one  to  the  Vaisya ;  ulti- 
mately there  is  no  difference  t  if  there  be  no  son  of  a  Cthairiya  wife,  the 
estate  should  be  divided  into  eleven  lots,  of  which  eight  belong  to  the 
Brdhmana,  two  to  the  Vaisya,  and  one  to  the  Sudra :  if  there  be  no  son  of  a 
Vaitya,  eight  shares  out  of  thirteen  belong  to  the  Brdhmana,  four  to  the 
Cshatriya,  and  one  to  the  S&dra  :  if  there  be  no  son  of  the  Brdhtnath  wife, 
the  Cshatriya  shall  have  four  shares  out  of  seven,  the  Vaiiya  two  shares, 
and  the  Siudra  one.  '  The  estate  of  a  Brdhmana  must  be  so  distributed. 
Should  a  warrior  leave  three  sons  by  three  wives  of  various  classes,  the  dis- 
tribution is  made  by  dividing  the  wealth  into  seven  parts ;  or,  if  there  be  no 
son  of  a  Siuira  wife,  by  dividing  it  into  six  or  into  three  shares  ;  if  there  be 
no  son  of  the  commercial  class,  by  dividing  it  into  five  lots  :  the  wealth  of  a 
Cshatriya  must  be  so  distributed.  Should  a  Vaisya  leave  two  sons,  his 
estate  must  be  divided  into  three  shares ;  the  distribution  among  three  sons 
has  been  stated  above  :  but  if  a  Brdhmana  leave  two  sons,  one  a  priest  and 
the  other  a  warrior,  partition  shall  be  made  by  dividing  the  estate  into 
twelve,  info  six,  or  into  three  shares  ;  or  if  one  be  a  priest  and  the  other  a 
merchant,  by  dividing  it  into  ten,  or  into  five  lots ;  or  if  one  be  a  Brdhmana 
and  the  other  a  Sddra,  by  dividing  it  into  nine  parts :  in  the  other  cases 
the  partition  is  similar  to  that  of  a  Cshatriya^ s  estate.  Such  is  the  sense 
conveyed  by  the  text  of  Sanc'ha  and  Lic'hita  ;  and  it  must  be  understood 
that  this  mode  of  distribution  is  adopted  when  the  good  qualities  of  the  sons 
decline  in  the  order  of  the  classes.  But  some  lawyers  think  they  can  main- 
tain the  following  bad* exposition  :  **  Subduple"  they  explain,  half  or  other 
part  of  a  full  share  :  he  who  has  such  an  allotment,  has  a  certain  specific 
share  of  the  whole ;  and  the  text  may  consequently  coincide  with  that  of 
IfABJSDA  (CXLI).  The  following  text  concerns  the  case  where  superior 
virtue  is  found  in  the  inverse  order  of  the  classes : 

CLVI. 

Vrihaspati  : — The  son  of  the  Cshatriya  wife,  being  elder  by  birth 
and  superior  in  good  qualities,  shall  have  an  equal  share  with  the 
son  of  the  Brdhmani ;  and  such  a  son  of  a  Vaisya  wife  shall  have 
an  equal  share  with  the  son  of  the  Cshatriya. 

The  son  of  the  Cshatriya  shall  have  an  equal  share  with  the  priest,  if 
he  be  senior  by  birth,  and  superior  in  good  qualities  :  such  is  the  construc- 
tion of  one  part  of  the  sentence.  If  the  son  of  the  Vai^a  be  also  senior  by 
birth  and  superior  in  virtue,  be  shall  have  an  equal  share  with  the  Cshatriya. 
Is  he  hfre  supposed  senior  by  birth  and  superior  in  good  qualities  to  the  son 
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of  the  Cikatriya^  or  to  the  son  of  the  Brahmafi^  ?  On  the  first  supposition, 
if  he  were  also  senior  bj  birth  and  superior  in  good  qualities  to  the  eon  of 
the  Brdhmani^  he  would  have  an  equal  share  with  that  son.  The  second 
supposition  is  not  reasonable ;  for  it  would  be  unnoticed  that  he  shall  have 
an  equal  share  with  the  son  of  the  Othatriya,  if  he  be  senior  to  him  by  birth 
and  superior  in  good  qualities ;  now  he  ought  to  have  an  equal  share  with 
him  in  right  of  that  seniority  alone,  without  being  also  senior  by  birth  and 
superior  in  good  qualities  to  the  son  of  the  Brdhmanl,  To  this  it  is 
answered,  he  shall  have  an  equal  share  with  the  son  of  the  Ckhatriyd^  if  he 
be  senior  to  him  by  birth  and  superior  in  good  qualities ;  but  if  he  be  senior 
to  the  son  of  the  Brdhmam,  there  is  no  difference.  For  sons  take  one 
additional  share  for  each  gradation,  in  right  of  superior  class ;  and  if  a,9on  of  . 
the  next  inferior  class  be  superior  in  respect  of  age  and  good  qualities,  then, 
mutual  equality  biing  restored,  they  shall  have  equal  shares ;  but  if  the  son 
of  a  class  two  degrees  lower  be  senior  by  age  and  superior  in  virtue,  then, 
reducing  the  great  superiority  of  class,  and  equality  arises  with  the  inter- 
mediate tribe  ;  for  the  parity  is  only  admitted  in  right  of  superiority  by  age 
and  ^pood  qualities.  If  the  sons  of  the  C$hatriya  and  Vaitva  be  both 
superior  in  age  and  virtue  to  the  son  of  the  BrdhmaftH^  but  the  (jsJuUriya  be 
interior  to  the  Vaisya,  their  claim  is  equal  to  that  of  the  Brdhmana  ;  if  the 
Va%9ya  surpass  the  Cshatriyay  at  the  same  time  that  both  ^fe  inferior  to  the 
Brdhmana,  his  claim  must  be  affirmed  equal  to  that  of  the  Ckhatriya. 
It  would  be  a  great  di^anty,  that  one  who  was  inferior  in  good  qualities  to 
the  Cihairiya  should  receive  a  great  allotment,  and  that  one  who  surpassed 
him  should  receive  less.     That  is  now  removed  by  the  text  cited. 

cLvn. 

BaudhItana  : — A  son  by  a  woman  of  equal  class,  and  a  virtaous 

son  by  a  wife  of  a  class  one  degree  lower  than  her  husband^  shall 

take  the  portion  of  an  eldest  child  :  a  virtuous  son  is  the  supporter 

of  the  rest. 

If  he  only  surpass  in  virtue,  he  shall  take  the  portion  of  an  eldest  son, 

that  is,  a  deducted  allotment ;  if  he  be  superior  both  by  age  and  virtue, 

he  has  an  equal  claim  with  the  class  next  above  him,  as  also  mentioned  by 

Ybihaspati  ;  for  the  Cghatriya  and  the  rest  cannot  have  an  equal  share 

with   the   Brdhmana,  unless   they  receive  the   portion  of  an   eldest  son. 

JiM^AYAHANA  observes, '  it  is  thus  shown,  that  the  son  of  a  l^ra  wife 

*  may  in  similar  circumstances   be  entitled  to  an  equal   share  with   the 

*  Vaiiya'  The  portion  of  an  eldest  son,  mentioned  by  VbIhaspati  (XLV), 
may  be  argued  as  applicable  even  to  this  case :  but  the  discussion  of 
this  point  would  needlessly  swell  the  volume. 

CLVIII. 
GKStama  : — The  son  of  &  Brahmana  ij  a  Cshatriya  wife,  being  endued 
with  good  qualities,  shall  have  an  equal  share  with  the  first  born, 
excepting  the  deducted  portion  of  an  eldest  son. 

The  Retndcara  furnishes  this  gloss  :  excepting  th^  bull  and  the  rest  of 
the  portion  deducted  for  an  eldest  son  ;  that  is,  no  deducted  sQlotment,  such 
as  the  portion  of  an  eldest  son,  shall  be  given  to  him.  Consequently 
the  meaning  is,  that  he  shall  have  an  equal  share  with  the  son  of  the 
BtdhmafCi, 
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CLIX. 

GoTAMA  : — If  there  be  sons  similarly  eireunistanced  and  produced  by  a 

Cshairiyay  and  a  Vaisya,  as  the  virtuous  Cshatriya  would  receive  an 

equal  share  with  the  son  of  the  Brdhmaniy  so  shall  the  son  of  tlie 

Vaisya  have  an  equal  share  with  the  son  of  the  Cshatriya  ;  and  so 

likewise  if  they  be  sons  of  a  Cshatriya  father. 

The  text  is  thus  explained  in  the  Betndeara:  if  the  Brdhmana  leave  no 
son  by  his  Brdhmarit  wife,  but  leave  two  sont  of  other  tribes,  one  by  a 
Okatri^a,  the  other  by  a  Vaisya,  the  non  of  the  Vaisya,  being  virtuous, 
shall  have  an  equal  share  with  the  son  of  the  Cshatriya,  who  is  his  junior  and 
is  deficient  in  virtue,  but  without  the  deducted  portion  of  an  eldest  son, 
in  like  manner  as  the  son  of  the  Cshatriya  has,  in  similar  circumstuices, 
an  equal  share  with  the  son  of  the  Brakmaitt.  Consequently  the  share 
of  the  son  bom  of  the  £rdhman\  as  mentioned  in  the  preceding  text, 
is  merely  an  example.  ''  And  so  likewise,  if  they  be  sons  of  a  Cshatriya 
father ;"  if  there  be  two  sons  of  a  Cshatriya^  one  by  a  Cshatriya  woman,  the 
other  by  a  Vaisya  and  they  be  similarly  circumstanced,  the  rule  of  partition 
is  the  same. 

CLX. 

GoTAMA : — The  very  same  rule  exists  in  regard  to  two  sons  of  a  Vaisya^ 
one  by  a  Vaisya  woman,  the  other  by  a  'Sudra. 

"  The  very  same  rule"  alludes  to  that  which  has  been  delivered  by 
Baudhayana  ;  it  declares  a  title  to  the  portion  of  an  eldest  child :  if 
the  son  of  a  woman  equal  in  class  be  junior,  and  also  deficient  in  virtue, 
while  another  younger  brother  is  virtuous,  they  shall  have  equal  shares. 

The  Retndeara. 
That  is  questionable  ;  for  Vrihaspati  ordains  equal  participation 
then  only  when  the  son  of  inferior  birth  is  superior  in  age  and  good 
qualities :  it  seems  advisable  to  explain  the  terms  of  this  text  separately, 
''  elder  by  birth,  and  endued  with  good  qualities  ;**  but  why  should  that 
be  done  when  the  same  oonelusion  may  be  obtained  by  other  means? 
The  difficulty  is  removed  by  considering  the  phrase  in  the  text  of  Gotaha, 
"  being  endued  with  good  qualities,*'  as  a  mere  instance  which  includes  the 
notion  of  one  senior  in  age. 

By  ^be  expression  "  a  hundred  sons,"  in  the  text  of  Mknu  (LXVI), 
this  meaning  is  conveyed  :  if  a  Sddra  hav^  even  a  hundred  sons,  allotments 
are  not  dissimilar,  as  they  are  when  a  Brdhmana  leaves  four  sons.  Conse* 
quently  seniority  in  right  of  class  does  not  exist  in  this  case :  but  what 
should  bar  the  claim  of  'seniority  in  right  of  primogeniture  and  good 
qualities  P  For  there  is  no  argument  to  such  an  effect,  and  Mbnu  in  fact 
mentions,  that  a  Sddra  can  have  no  wife  of  a  different  class,  as  a  reason 
for  equal  partition  ;  else  it  would  be  impertinent  to  insert  a  precept 
concerning  marriage,  that  a  SAdra  alone  can  have  no  other  wife  but  one  of 
his  own  class,  under  the  title  of  Inheritance.  Accordingly  the  maxim 
delivered  by  G6tama  (CLX),  that  the  son  of  a  Vaisya  by  a  S&dra  woman 
shall,  if  virtuous,  have  an  equal  share  with  the  son  of  the  Vaisya  wife, 
is  pertinent.  The  virtuous  Sidra  shall  not  receive  an  additional  allotment 
in  token  of  respeot|  if  a  superior  brother  be  living :  it  is  proper  to  affirm, 
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thftt*  he  can  only  have  suoh  a  share  with  a  brother  of  equal  class.  Thus 
some  lawyers  expound  the  law,  and  Sri  GbIshna  TercIlascAba  coDCurs  in 
that  opinion. — But  Vachkspati  Bhattacharta  holds,  that  Menu  enjoins 
equal  partition  among  the  wtu  of  a  Sudra^  merely  to  deny  the  portion  of  an 
eldest  son  in  right  of  primogeniture  alone,  not  to  deny  such  an  allotment  in 
right  of  pre-eminent  virtue ;  for  Vrihaspati  propounds  the  reason  of  it 
without  discriminating  classes,  "he  is  venerable  like  their  father"  (XLV.) 
CuLLtrcABHATTA,  JiMtfTAYlHANA,  and  other  authors,  deny  the  deducted 
allotment  in  right  of  primogeniture,  but  do  not  notice  the  allotment  for 
pre-eminent  virtue  in  the  ease  of  a  Skdra. 

The  text,  which  denies  any  other  wife  to  a  S4idra  but  a  woman  of 
his  own  class,  may  be  thus  oousidered :  "no  other  wife  is  ordained  for  a 
**  ^Skd^  ;"  that  is,  no  other  is  suggested  by  the  Vida:  it  must  not  be  asked, 
if  a  S6dra^  impelled  by  inclination,  should  nevertheless  marry  a  woman 
of  the  sacerdotal  or  other  superior  class,  as  a  Brdhmana  mniries  a  woman  of 
the  servile  class,  and  a  son  be  born  of  that  marriage,  what  shall  be  his  share  ? 
Marriages  from  inclination,  or  in  obedience  to  the  law,  are  authorized  in  the 
direct  order  of  the  classes,  but  on  no  account  in  the  inverse  order.  Oonse* 
quently,  a  marriage  not  authorized  either  by  recorded  or  by  traditional 
revelation  is  reprehensible ;  and  the  son  of  such  a  marriage  shall  have  no 
share,  as  will  be  hereafter  mentioned  under  the  head  of  Exclusion  from 
Inheritance. .    The  exposition  of  Cull^oabhatta  and  the  rest  is  accurate. 

CLXL 
Vr!haspati  : — Land  received  as  the  reward  of  sacred  J&teraturtj  must 
never  be  given  to  the  son  of  the  CsJiatriya  or  other  wife  of  inferior 
class ;  even  if  his  father  give  it  to  him,  the  son  of  the  Br&hmaafA 
may  nevertheless  resume  it  after  his  father's  death. 

CLXIL 
Vriddha  Menu  : — The  sons  of  the  Br6hman\  shall  take  the  land  which 
descends  as  a  holy  herjtage ;  but  all  the  sons  by  women  of  twice- 
born  classes  shall  succeed  to  the  house  and  field  successively  inherited 
from  ancestors. 

*  Land  received  as  the  reward  of  saored  literatwe,  is  the  same  with 
*  land  descending  as  a  holy  heritage.'  This  remark  of  Jimutavahaka  is 
founded  on  the  coincidence  of  the  text  of  Vrihaspati.  He  thus  explains 
the  term  used  in  the  text :  "  holy"  alludes  to  the  Vida^  and  signifies  the 
study  of  it,  and  knowledge  of  its  sense,  by  which  gifts  are  obtained. 
Skiiher  should  this  be  given  to  a  son  of  inferior  birth,  nor  the  land  which 
has  been  obtained  through  the  pious  veneration  of  the  giver,  as  suggested  by 
Mbnu  ;  for  that  is  in  the  nature  of  a  pious  oblation. 

CLXIIL 
Menu  : — To  Br&hmanas  returned  from  the  mansions  of  their  precep- 
tors, let  him  (the  king)  show  due  respect;  for  that  is  called  a 
precious  unperishable  gem,  deposited  by  kings  with  the  sacerdotal 
doss. 
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'  Or,  this  is  forbidden  bj  the  one  ;  that  by  the  other.  All  land  belong- 
'  ins^  to  a  priest  is  not  a  holy  heritage :  for  the  text  recognizes  the  claim  of 
*  all  sons  by  women  of  twice-born  classes  to  the  field  inherited  from 
'  ancestors,  and  only  excludes  the  son  of  a  Siidra  woman.' 

A  distinction  is  admitted  between  pious  oblations  and  simple  gifbs.  A 
donation  consists  in  relinquishment,  vesting  property  in  another,  afber 
devesting  the  right  of  the  owner;  and  that  is  characterized  by  the  words 
**  I  give,",  or  others  to  that  effect :  but  a  pious  oblation  consists  in  a  grant 
for  use,  and  is  characterized  by  terms  of  humble  salutation ;  and  a  thing 
which  is  offered  as  u  pious  oblation,  must  not  be  appropriated  by  the  givfr 
himself ;  for  the  contrary  practice  occurs  in  oblation  to  deities.  If  the 
offering  be  made  to  inanimate  deities,  after  allowing  a  period  for  $vppo9ed 
enjoyment  hy  the  idol^  such  as  one  day  and  night,  it  must  be  given  to 
Brdhtnatuu:  but  if  the  offering  be  made  to  the  Brdhmana  himself, 
considered  as  a  divinity,  it  is  long  enjoyed  by  him.  Such,  it  is  said,  ia 
JiMthrAYiHAFA's  Opinion  :  but  that  is  futile  ;  for,  were  it  true,  the  property 
would  escheat  to  the  king,  after  the  death  of  the  priest  in  honour  of  whom 
the  offering  was  made :  his  sons  would  therefore  be  unentitled  to  the  succes- 
sion ;  and  they  could  not  have  even  a  contested  claim. 

Is  it  not  the  purpose  of  a  pious  oblation,  that  it  shall  be  enjoyed  by  him 
in  honour  of  whom  the  offering  is  made  ?  Now  that  is  attained  by  a  single 
act  of  fruition  ;  for  it  is  a  rule,  that  the  intention  of  the  law,  once  fulfilled, 
is  completely  answered :  hence,  may  not  land  be  resumed  by  the  king  on 
a  subsequent  day  ?  It  should  not  be  objected,  that,  were  it  so,  why  should 
he  not  resume  it  for  his  own  benefit  p  since  the  law  permits  consecrated 
things  to  be  given  to  no  other,  he  ought  to  deliver  the  offering  to  a  priest ; 
it  is  therefore  improper  to  resume  it  for  his  own  benefit.  Nor  should  it  be 
objected,  that,  because  the  same  person  is  in  this  case  the  priest  and  the 
evpposed  divinity,  he  is  only  entiUed  to  long  possession.  Were  it  so,  the 
right  of  the  priest's  son  to  enjoy  it  after  his  demise,  as  his  father's  represen- 
tative, would  be  contested.  Nor  should  it  be  objected,  that,  the  priest 
in  honour  of  whom  the  oblation  was  made  becoming  by  death  similar  to  an 
inanimate  deity,  the  king  may  deliver  it  to  any  priest  whomsoever.  He 
and  his  issue  are  authorized  to  enjoy  it,  as  land  given  to  a  daughter  for  her 
subsistence  is  enjoyed  by  her  and  her  issue. 

To  the  question  proposed  the  answer  is,  why  should  it  not  be  acknow- 
ledged as  a  gift,  for  the  term  demonstrative  of  respect  is  irrelevant  in 
any  other  sense  but  that  of  donation  ?  In  fact,  when  provision  is  made  for 
the  maintenance  of  a  daughter,  that  being  given  for  the  support  of  her  and 
her  issue,  it  is  also  enjoy^  by  her  descendants  afier  her  demtBe,  But  this 
ease  is  not  similar,  for  the  pious  oblation  is  made  in  honour  of  one  person 
alone.  To  this  some  reply,  acceptance  of  a  thing  relinquished,  with  a  view 
to  the  merit  arising  from  that  relinquishment,  constitutes  the  receipt  ef 
a  pretmt ;  the  relinquishment  of  a  thing  with  a  view  to  the  enjoyment  of  it 
hy  another  perMon^yjheuQQ  merit  shall  accrue  to  the  offerer,  is  an  act  demon- 
strating pious  veneration  :  hence  relinquishment  only  is  denoted  by  the 
respectful  term  with  which  the  oblation  is  presented;  it  does  not  extend 
80  far  as  to  vest  property  in  the  other.  The  fourth  case  only  deboting 
the  purpose  of  aUowing  enjoyment  to  the  man  in  honour  of  whom  the 
oblation  is  to  be  made,  he  is*uot  donee  ae  usually  signed  by  the  dative 
ease;  but  that  case  is  here  used  under  ancrther  rule..  What  is  offered  as 
a  pious  oblation;  is  as  it  were  unowned  property ;  but,  being  onoe  enjoyed} 
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tlie  possessor  gains  a  title  by  ooeupancj,  and  therefore  it  shall  not  be^taken 
by  any  other  person :  this  is  established  upon  the  consequence  of  the  aot. 
But  after  the  demise  of  the  grantee,  it  shall  be  enjoyed  by  his  descendants, 
and  no  others. 

*  Or  this  is  forbidden  by  the  ^one ;'  from  this  land,  received  as  a  pious 
oblation,  the  9on$  of  inferior  birth  are  excluded  by  the  one,  namely,  by 
MsNV  (CLXll  and  CLXIII);  from  land  received  as  a  present,  they  are 
excluded  by  the  other,  namely,  by  Ybihaspati.  The  sense  (in  the  gloss  on 
V.  GLXII)  is  literal;  for  the  term  {brahman)  U  explained  in  the  Dictionary 
of  AlCERA,  The  VidoM,  abstract  essence,  devotion,  GOD,  Bbahma,  Priest, 
Lord  of  created  beings.  The  commentator  obviates  the  supposition  that 
'  holy  heritage'  may  intend  ^^^ra/Zy  the  heritage  of  a  Brdhmana,  by  adding, 
*  all  land  belonging  to  a  priest  is  not  a  holy  heritage.'  For  the  text  of 
Menu  (GXLIi)  declares  the  general  right  of  all  «on«,  whether  Brdhmanat, 
Cthatriyas,  or  Vaisyaty  to  succeed  to  the  land  belonging  to  a  Brdhmana  ; 
that  text  being  thus  explained,  the  Brdhmana,  Cshatriya,  and  Vaisya,  shall 
succeed  to  the  house  wliich  has  successively  descended  from  the  paternal 
grandfather  to  the  father,  and  from  him  to  his  sons.  It  should  not  be 
«(ffirmed,  that  this  text  propounds  the  right  of  a  son  to  succeed  to  the 
property  belonging  to  a  Brdhmana^  Cshatriya,  and  Vaiiya  respectively. 
The  property  of  a  Brdhmana  alone  is  prc^mised  in  the  first  part  of  that  text 
(CLXII)  ;  and  the  precept  that  twice-born  men  Shall  succeed  to  their  fathers 
would  be  unmeaning,  since  it  mu<it  be  also  afiBrmed,  that  the  son  .of  a  Siidra 
man  inherits  land  appertaining  to  his  own  father;  but  a  Sidra  is  alone 
excepted'  in  that  text.     In   proof  of  this  the   following  verse  is  cited  by 

JlM^AYAHAKA.  .* — 

CLXIV. 

VbIhasfati:— The  son  of  any  twioe-bom  man  by  a  woman  of  the 
servile  class  is  not  entitled  to  partake  of  his  landed  property ;  he  who 
is  bom  in  an  equal  class,  shall  take  the  whole :  thus  is  the  law  settled. 

Begotten  on  a  woman  of  equal  class,  or  born  in  the  same  class  with  his 
father.  Land  being  mentioned  generally,  it  appears  that  the  son  of  the 
Sudra  wife  shall  not  participate  therein,  whether  it  have  been  received  in  a 
present  or  otherwise.  Land  not  received  in  a  present,  is  that  which  is  acquired 
by  purchase  or  the  like.  Jih^tavahai^a  concurs  in  that  exposition  ;  but  it 
must  be  remembered,  that  tlie  sons  of  the  C$hatriya  and  Vaisya  wives  shall 
have  a  share  of  the  land  whYch  has  been  acquired  by  purchase  and  the  like. 

The.phrase  expounded  'Mand  which  descends  ss  a  holy  heritage,"  may  be 
explained,  land  accruing  by  gift  on  $ome  account  peculiar  to  a  priest ;  it  there- 
fore comprehends  the  assisting  to  sacrifice,  teaching  the  Vtdas,  and  receiving 
gifts /rom  a  pure-handed  giver.  The  delivery  of  land  acquired  by  purchase 
is  not  peculiar  to  a  Brdhmana,  but  concerns  all  dassfis.  The  delivery  of  land 
acquired  by  the  acceptance  of  a  gift,  concerns  a  Brdhmana  ;  for  the  law  declares 
'*  A  Brdhmana  may  acquire  wealth  by  assisting  to  sacrifice,  by  teaching  the 
Vddatf  and  by  receiving  presents ;"  and  the  means  of  subsistence  prescribed 
to  the  Brdhmana  are  forbidden  to  others. 

Mbnu:— A  man  of  the  lowest  class,  who  through  coveteonsness  lives  by 
the  acts  of  the  highest,  let  the  king  strip  of  all  his  wealth,  and  instantly 
banish. 
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A  Cshatriya  sometimes  practises  mendicity  on  failure  of  all  other  means 
of  subsistence,  and  merely  to  preserve  life ;  but  it  is  not  possible  that  his 
sons  should  th' reby  gain  riches.  Chandbswaba  also  explains  the  term  used 
in  the  text  (CLXII),  land  gained  by  assisting  to  sacrifice  and  the  like. 
What  is  received  as  a  pious  oblation,  is  also  comprehended  in  the  same  term. 

Others  argue  from  the  text  admitting  the  title  of  the  Cskatriya  and 
Vai$yn  to  land  inherited  by  ancestors  without  any  specified  exception,  that 
the  sons  of  the  Cahatriya  and  Vaigya  wives  succeed  to  land  which  was 
originally  received  in  a  present  by  the  paternal  grandfather  or  remoter 
ancestor,  and  had  devolved  on  the  father  in  right  of  afi&nity.  Accordingly 
land  which  is  acquired  by  the  father,  through  the  acceptance  of  a  present, 
shall  belong  to  the  son  of  the  Brdhmarit,  not  to  the  son  of  the  C$kmtriya  or 
other  inferior  wife;  as  is  observed  by  Jih^ayahana.  How  then  do  the 
sons  of  the  Cghatriya  and  Vaisya  succeed  to  land  which  was  acquired  by 
purchase  ?  Because  there  is  no  prohibition :  *'  all  the  sons  of  women  of 
twice-born  classes,  &c."  is  merely  a  repetition :  ^he  former  part  of  the 
text  contains  the  direct  precept.  A  secondary  sense  should  not  therefore 
be  admitted  ;  for  it  is  weaker  than  the  primary  sense.  The  last  part  of  the 
text  of  Vbihaspati  (CLXI),  "  even  if  his  father  give  it  to- him,  Ac.,**  sup. 
poses  partition  made  by  the  father.  Therefore  the  son  of  the  CfhairiyUy  or 
other  inferior  wife,  cannot  by  any  means  have  property,  founded  on  consan- 
guinity, in  land  which  was  gained  by  modes  of  acquisition  peculiar  to  a 
priest.  Then,  must  it  not  be  considered  as  a  waif  P  Not  so ;  for  it  must  be 
affirmed  that  the  father's  property  was  not  devested,  else  it  would  not  be 
said  that  '*  the  son  of  the  Brdhmani  may  resume  it  after  his  father's  decease  ^" 
for,  otherwise,  even  a  stronger  might  seize  it.  If  hii»  father  give  it  to  him 
out-riglit  for  the  sake  of  the  merit  accruing  from  gifts,  or  for  protection,  or 
through  favour,  what  shall  be  the  consequence  P  It  becomes  the  absolute 
property  of  the  C$hatriya,  or  other  inferior  son  ;  for  gifk  operates  the  deves- 
ture  of  "the  former  owner's  property  ;  and  if  none  vested  in  another  owner, 
it  would  be  a  waif.  It  is  not  reasonable  to  say  that  property  is  not  in  this 
case  devested  by  donation,  for  no  limitafcion  is  on  any  account  admitted  to 
the  valid  gift  of  an  owner  who  is  not  disabled  by  insanity  or  the  like.  Thua 
some  expound  the  law. 

CLXV. 
Dkyala:  —A  Nish&fia,  being  the  only  son  of  a  Br&kmanay  shall  hftve  a 

third  part  of  his  estate  ;  two  shares  shall  be  taken  by  the  kinsman^ 

remote  or  near,  who  performs  the  obsequies  for  the  deceased. 

2.     On  failure  of  kinsmen,  those  shares  devolve  on  the  preceptor,  or 

on  the  pupil,  who  performs  the  obsequies ;  in  the  utmost  difficulty 

to  find  an  lieivy  let  those  shares  be  allotted  to  any  person  sprung 

from  the  same  original  stock. 

A  NUhhda  is  bom  from  a  Brdhmana  on  a  Siidra  wife,  as  mentioned  nnder 
the  title  of  Mixed  Classes.*  The  whole  estate  being  divided  into  three 
parts,  he  shall  take  one  part,  and  the  other  two  belong  to  the  near  kinsman 
connected  by  the  funeral  cake ;  or,  on  failure  of  him,  to  the  remoter  kinsman. 
The  distinction  between  near  and  remote  kinsmen  wUl  be  explained.  It 
may  be  thus  elucidated  :  a  near  kinsman,  connecteji  by  the  funeral  cake,  is 
a  father,  or  his  descendant^  and  so  forth  ;  and  the  remoter  kinsman  is  the 

♦  Menu,  Chapter  X,  v.  8. 
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grandfather's  grandfather,  and  the  rest.  He  must  be  of  the  same  class  with 
the  deceased,  else  he  would  not  be  preferable  to  the  son.  On  failure  of 
remote  kindred,  the  preceptor  succeeds ;  he  alone  performs  the  obsequies, 
and  celebrates  the  haddha.  On  failure  of  him,  the  pupil.  In  the  utmost 
difficulty,  on  failure  of  all  heirs  from  the  near  kinsman  to  the  pupil,  let 
those  shares  be  given  to  any  person  sprung  from  the  same  original  stock 
with  the  father  of  the  Xishdda.  The  Reindeara,  Jiu&rATlRLSA,  and 
the  rest  concur  in  this  exposition ;  the  Pdrydta  adds,  this  concerns  a  virtuous 
NUhdia.  The  object  of  that  remark  is  to  remove  the  apparent  inconsistency 
with  the  following  text : — 

CLXVI. 
Menu:— The  son  of  a  BrdhmanOj  a  Cihairiyay  or  a  Vaun/Oy  by  a 
woman  of  the  servile  class,  shall  inherit  no  part  of  the  estate,  unless 
he  be  mrttums  ;  nor  Jointly  with  oilier  son^  unless  his  mother  vms  law- 
fully married :  whatever  his  father  may  gire  him,  let  that  be  his 
own. 

Consequently  this  text  of  Msvu  relates  to  the  vicious  son  of  a  Sudra 
woman.  But  it  is  proper  to  consider  it  as  only  applicable  when  there  is 
a  son  of  a  twiee-born  class ;  and  it  thus  coincides  with  the  text  of  the 
jHohabharata  above  cited  (CXLIII  4)  :  and  on  this  construction  the  son  of 
a  S4idi'a  wife  has  a  specific  portion  then  only  when  partition. is  made  by 
his  father ;  but  after  his  father's  demise,  he  is  exclude<l  from  participation, 
if  he  have  a  twice-born  brother ;  if  there  be  none  such,  he  shall  take  a  third 
part :  there  is  no  difficulty  on .  this  interpretation.  Accordingly  MEirir, 
having  declared  partition  among  sous  of  the  four  classes,  and,  in  answer  to 
the  question,  whether  a  gp-eater  portion  may  be  given  to  the  son  of  the 
SddrQf  on  account  of  his  filial  piety  or  the  like,  when  partition  is  made  by 
the  father  ?  having  denied  that  greater  portion  (CLXVI I),  proceeds  to 
deny  him  even  the  tenth  part  when  partition  is  made  after  the  death  of  the 
fiither  (CLXVI.) 

CLXVII. 
Mjcnu:— Bat,  whether  the  Brdhmana  have  sons^  or  have  no  sons,  by 
wives  of  tlie  three  Jirst  classes^  no  more  than  a  tenth  part  must 
be  given  to  the  son  of  a  Bitdra. 

This  tenth  part  is  ordained  when  there  are  four  sons  of  tlie  f#ur 
different  classes;  for  it  corresponds  with  a  former  text  (CXL).  In  like 
manner  it  is  reasonable  that  a  Sudra  son  should  receive,  in  right  of  a 
certain  degree  of  virtue,  one  share  of  the  estate  divided  into  seven  parts^and 
a  half;  for  that  coincides  with  another  text  (CXXXIX  4).  Never  is  a 
tenth  part  only  given  to  the  sou  of  a  Sudra  wife,  when  there  is  no  sou 
by  the  Brdhmai^  ;  for  that  would  contradict  the  text  of  Vishnu  (CLIII). 
Again  ;  the  prohibition  contained  in  a  text  of  Vbihaspati  (CLXIV) 
concerns  ^  Brdhmana,  and  relates  to  partition  by  a  father.  Many  ditferent 
rules  being  laid  down  according  to  the  difference  of  class,  but  this  contain- 
ing no  specified  limitation,  land  cannot  be  properly  included  in  the  third 
part  which  is  received  by  the  son  of  a  Sudra  having  no  brother  of  another 
class.    Ab  fot  the  supposition  that  the  toxt  of  Menu  (CLXVI)  relates  solely 

GO 
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to  the  son  of  a  Sudra  woman  not  lawfully  married,  it  is  erroneous  ;  for  the 
MahahhdraLa  declares,  that  even  the  son  of  a  Sudra,  lawfully  married,  is  not 
entitled  to  claim  any  portion  unless  it  he  given  by  his  father  (CXLIII  4). 
How  can  the  expression, "  whether  the  Brdhmana  have^sons  or  have  no  sons," 
be  justified  p  for  YiSHiru'*  authorizes  a  greater  allotment  than  a  tenth  part, 
if  he  have  no  son  hy  toives  of  the  three  first  classes,  A  tenth  part  here 
intends  the  share  prescribed  for  a  son  of  that  class,  as  abovementioned  : 
hence,  if  the  priest  have  no  other  sons,  a  third  part  or  the  like,  to  be  substi- 
tuted in  place  of  the  tenth  part,  shall  be  alloUed  to  the  son  by  the  ISiidra. 
Thus  some  authors  expound  the  law. 

ChANDESWABA,    MiSRA,    CULLtrCABHATTA,    VlJNTANESWARA,    and    the 

reftt,  explain  the  text  of  Mbnu  (CLXVII),  whether  the  priest  have  sons  by 
wives  of  twice-born  classes,  or  have  no  such  sons.  Lacshmidhaba  remarks, 
if  the  father  indulgently  give  any  thing  to  his  son  by  a  Sudra  woman, 
he  shall  not  give  more  than  a  tenth  part.  According  to  this  opinion,  says 
Chakdbbwara,  the  phrase  " .  a  son  by  a  woman  of  the  servile  class  shall 
inherit  no  part  of  the  estate,"  must  signify  that  he  shall  have  no  part  of 
the  inheritance  unless  it  be  given  to  him  by  his  father.  The  gloss  on  both 
lines  expresses,  '  if  the  father  give  any  thing  to  his  son  by  a  Sudra  ;'  it 
is  not  distinguished  whether  a  share  or  an  indulgent  gift  be  meant :  it  must 
therefore  be  understood  as  intending  a  share ;  for,  in  the  case  of  indulgent 
gifts  to  other  sons,  no  specific  sum  is  ordained  :  it  is  easy  to  establish 
the  coincidence  of  this  text  unth  others^  by  the  equality  of  his  regular  share ; 
and  it  is  inserted  in  Mbku'b  code,  after  premising  the  allotment  of  a  share. 
To  reconcile  the  apparent  contradiction  of  saying,  that  "  a  son  by  a  woman 
of  the  servile  class  shall  inherit  no  part  of  the  estate,"  while  it  is  mentioned 
both  before  and  after  this  text,  that  he  shall  receive  such  part  of  the  estate 
as  is  allotted  to  him  by  his  father,  Hblatubha  and  the  Fdrijdta  supply 
the  text  with  the  words  **  unless  given  to  him  by  his  father."  Participation 
is  forbidden  by  the  first  sentence  (CLXVI),  alluding  to  a  son  very  deficient 
in  good  qualities,  and  born  of  a  SCJra  woman  lawfully  married  ;  it  is  forbid- 
den by  the  second  sentence,  alluding  to  a  son  deficient  in  good  qualities,  and 
bom  of  a  Sddra  woman  not  lawfully  married.  Hence,  "  whatever  his  father 
may  give  him,  let  that  be  his  own  ;"  meaning  that  which  his  father  may  give 
him  through  favour,  whether  it  be  less  or  more  than  a  tenth  part.  jBut  a 
father,  who  has  no  other  son,  must  give  a  third  part  of  the  remainder,  after 
deducting  his  own  allotment,  to  a  virtuous  son  by  a  Sudra  woman  lawfully 
married,  and  he  shall  take  the  residue  for  himself.  The  very  same  principle 
should  be  admitted  in  partition  made  after  the  death  of  the  father.  JiMtrTA- 
tIhana  considers  the  text  of  Menu  (CLXVII)  as  forbidding  the  further 
participation  of  one  who  has  already  received  a  tenth  part  through  his 
lather's  indulgence.  YiJirrAKESWABA  delivers  a  similar  exposition.  Jiten- 
BBIYA  expounds  both  texts  as  follows: '  however  great  his  father's  partiality, 
he  shall  have  no  other  portion  than  a  tenth  part.'  According  to  his  interpre- 
tation, the  text,  "  no  more  than  a  tenth  part  must  be  given"  (CLXVII), 
appears  to  relate  to  what  is  given  through  favour.  But  Cull^cabhatta 
reconciles  the  apparent  contradiction  in  the  texts  of  Mentt  (CLXVI  and 
CLXVII),  by  different  cases  according  to  the  degree  of  virtue,  and  accord- 
ing as  the  mother  was,  or  was  not,  lawfully  married. 

*  I  find  no  text  of  Vishnu  to  that  effect.    Perhaps  it  may  be  an  error  of  the  transcriber 
writing  Vishsu  lor  Dxvala.  T. 
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CLXVIIL 

VriHaspati  :— The  virtuous  and  obedient  son  born  of  a  Sudra 
woman  unto  a  man  who  leaves  no  legitimate  o£&pring,  shall  take  a 
provision  for  his  maintenance,  and  the  kinsmen  shall  inherit  the 
remainder  of  the  estate. 

*  This,  says  Chakdxswara,  relates  to  the  son  of  a  woman  not  lawfully 

married  ;*  for  the  subject  is  an  unn\arried  woman.    Else  .it  would  contradict 

the  text  of  Dbvala  above  cited  (CLXV  1). 

CLXIX. 
GoTAMA : — ^A  son  by  a  Siidra  woman,  bom  unto  a  man  who  leaves  no 
Uffiiimate  offspring,  shall,  if  he  be  strictly  obedient  like  a  pupil, 
receive  a  provision  for  his  maintenance. 

If  he  be  strictly  obedient  like  an  apprentice,  then  shall  the  son  of  a 
Siidra  woman  receive  a  provision  for  his  maintenance,  out  of  the  property  of 
his  father,  who  leaves  no  legitimate  issue.  *'  Apprentice"  signifies  a  pupil. 
The  author  of  the  Retndcara  has  this  exposition :  *  the  son  begotten  on  a 
'  S^ulra  woman  not  lawfully  married,  by  a  man  belonging  to  one  of  the  three 

*  first  classes,  who  leaves  no  sen  by  a  woman  of  a  twice-born  class,  shall 
'  receive  a  provision  for  his  maintcDance,  (that  is,  some  trifle  as  a  stock 

*  whereon  he  may  earn  a  Uvelihood  by  agriculture  or  the  like,)  provided  he 
'  be  strictly  obedient,  or  show  due  respect,  like  a  pupil :  and  whatever  had 
'  been  given  to  him  by  his  father  must  also  be  delivered,  as  ordained  in  the 

*  following  text.' 

CLXX. 

Sano'ha  and  Lio'hita  : — A  son  by  a  ^Sudra  woman  does  not  succeed 
to  the  paternal  estate  ;  whatever  his  father  gave  him,  that  alone 
shall  be  his  share :  but  let  the  father  also  give  him  a  bull  and  a  cow, 
some  bfack  iron,  and  any  black  grain  excepting  tiku 

GHANoiBswAEA  also  cxpounds  this  text  as  in  effect  relating  to  the  son 
of  an  unmarried  ISudra.  The  text  of  Meiht  (CLXYII),  as  some  lawyers 
remark,  may  be  also  expounded  as  relating  to  the  same  subject. 

CLXXL 
GoTAMA : — pons  produced  by  women  in  the  inverse  order  of  the 
classes,  shall  have  a  similar  allotment  to  that  of  the  son  produced 
by  a  woman  of  the  servile  class. 

A  son  produced  by  a  woman  of  another  class  shall  have  a  mere  provi- 
sion for  his  maintenance,  like  one  produced  by  a  woman  of  the  servile  class, 
if  he  be  strictly  obedient  to  his  parent,  as  a  pupil  to  his  preceptor. 

Ghandbswaba. 

'  Other  class'  intends  mixed  classes.  This  is  grounded  on  the  text 
which  expresses,  "  All  children  produced  by  illegal  connexions,  are  declared 
to  have  the  same  duties  with  those  of  the  servile  class."  But  a  Miirddhd^ 
hhiehictu  and  the  rest  are  not  treated  as  women  of  the  servile  class.  In 
another  place  the  same  commentator  delivers  this  gloss : '  to  sons  produced 
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by  women  in  the  inverse  classes,  a  subsistence  shall  be  allotted  in  the  same 
manner  in  which  it  is  assigned  to  the  son  of  a  Sudra,  provided  they  be 
strictly  obedient  to  their  parents,^  A  woman  married  in  the  inverse  order  of 
the  classes  is  one  who  is  of  a  class  superior  to  that  of  her  husband,  or  one 
who  has  been  espoused  by  him  before  another  wife  of  a  class  superior  to  her 
own,  a  C$htUriya  before  a  Brdhmant.  Misba  says,  *•  a  son  begotten  by 
'  a  Skdra  or  other  man  of  inferior  class,  on  a  Vaisya  or  other  woman  of 
*•  superior  class,  shall  receive  the  means  of  livelihood;  that  is,  stock  for 
^  agriculture  and  the  like,  such  as  a  plqugh,  a  plough-share  and  so  forth.' 
V18HKU  propounds  the  share  of  a  virtuous  son  begotten  by  a  dhatriya  or 
Vaisya  on  a  Sudra  lawfully  married. 

CLXXII. 
YiaHNU :— A  'Sudra^  being  the  only  9on  of  a  twice-born  man,  aball 
take  half  his  father's  estate ;  the  second  half  shall  be  appropriated  in 
the  same  manner  witl\  the  estate  of  one  who  leaves  no  male  issue. 

On  this  text  it  is  remarked  in  the  Retndcara^  that  a  Cshatrit/a  or  Vaisya 
is  here  intended  by  the  term  "twice-born  man,"  with  an  exception  to 
the  Brdhmana  ;  *  for  Dkvala  ordains  the  third  part  for  the  son  of  a  priest  by 
a  woman  of  the  servile  class*  (CLXV).  It  might  be  reconciled  by  referrmg 
the  texts  to  the  cases  of  a  virtuous  son,  and  of  one  deficient  in  virtue.  The 
ample  discussion  of  this  subject  would  swell  the  volume  unnecessarily  ;  since 
the  marriage  of  a  woman  unequal  in  class  is  forbidden  in  the  Cali-s^e, 

CLXXIII. 

Vrihat  Narediya  purdnd : — Undertaking  sea  voyages  to  circumnavigate 
the  ocean;   the  carryipg  of  a  water-pot   by  a  hmse-holder ;  the 
marriage  of  twioe-bom  men  with  damsels  oneqnal  in  <4ass  : 
Premising  these  and  other  practices,  it  adds, 

^Die  wise  have  declared,  that  these  practices  must  be  avoided  in  the 

CaK-age. 

"  Undertaking  sea  voyages  ;*'  circumnavigating  the  ocean. — "  The 
carrying  of  a  water-pot ;"  the  carrying  of  it  by  a  house-holder,  as  directed  in 
ancient  law„ "  Two  sacerdotal  threads  must  be  worn,  and  a  water-pot  full  of 
water  must  be  carried."     The  learned  so  expound  the  text. 

^Aditya  purdnh : — The  marriage  of  twice-born  men  with  damsels  not 

of  the  same  class ;  the  slaughter,  in  a  reh'gious  war,  of  Brdhmanasy 

who  are  assaihints  with  intent  to  kill : 
F!remising  these  and  other  parts  of  law,  it  proceeds. 
These  parts  of  ancient  law  were  abrogated  by  wise  legislators,  as  the 

cases  arose  at  the  beginning  of  the  (7aZi-age,  with  an  intent  of 

seeuriog  mankind  from  evil : 
She  injuActbns  of  infallible  legislators  are  of  equal  authority  with 

holy  writ. 

Does  it  not  appear  from  the  expression,,  **  abrogated  by  wise  legi^atom, 
as  the  cases  arose,"'  that  the  prohibition  was  not  suggested  by  tiie  acriptoe ; 
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and  is  it  not  consequently  improper  P  Therefore  it  is  added,  "  the  injunc- 
tions of  infallible  legislators,  &c.'*  The  term  translated  "  injunction,*^ 
Uteralfy  signiBes  promise ;  for,  amongst  other  senses,  Amkba  states  the  term 
(samara)  as  synonymous  witft  samvit,  which  he  explains  a  promise  or 
codlract.  "Infallible  legislators**  are  such  as  are  free  from  all  defects. 
These  defects  are,  natural  ignorance,  through  which,  for  example,  the 
Ganges  may  be  mistaken  for  a  vulgar  stream ;  inadvertency,  through  which 
a  mail  may  err  in  regard  to  the  existence  of  a  thing,  even  though  it  lay 
before  him ;  wilful  deceit,  as  when  he  affirms  that  a  thing  is  not,  though 
it  really  be ;  and  weakness  of  organs,  which  prevents  his  clear  perception  of 
small  objects.  The  words  of  a  man  free  from  these  defects  must  be  respected 
like  holy  writ;  for,  not  proceeding  from  a  fallible  man,  they  are  similar 
to  the  precepts  of  the  Vida, 

CLXXIV. 
Yajntawalcta  :— a  son  begotten  by  a  man  of  the  servile  class  on  his 
female  slave,  may  receive  a  share  by  bis  father's  choice ;  or,  after 
'    the  death  of  the  fath^,  the  brethrai  shall  allot  him  half  a  share. 

"  By  his  father's  choice,"  that  is,  by  the  will  of  his  father,  he  may 
obtain  a  share  in  the  distribution  of  the  estate :  this  relates  to  partition 
made  by  the  father.  It  is  hereby  intimated,  that  a  share  must  necessarily 
be^  given  to  sons  and  other  descendants  of  a  wife  equal  in  class.  The  son  of 
a  Stidra  by  a  female  slave,  or  other  ISitdra  woman  not  lawfully  married,  shall, 
with  his  father's  consent,  have  an  equal  share  with  other  sons. 

Jilfl^TAVAHAVA. 

Consequently,  this  is  also  intimated ;  if  the  father  said,  "  let  an  equal 
share  be  given  to  this  son,"  then  the  other  sons  shall  give  him  an  equal 
allotment  when  partition  takes  place.  After  the  death  of  the  father,  jf 
no  suck  will  had  been  declared,  the  brethren,  born  of  a  wife  legally  marriea, 
shall  allot  him  half  a  share ;  that  is,  half  of  such  share  as  would  have  been 
assigned  had  his  mother  been  legally  married.  Consequently  a  son  by 
a  female  slave,  not  superior  in  class  to  her  Siidra  master,  shall  obtain  the 
moiety  of  a  full  share.  Such  is  the  opinion  delivered  in  the  Mitdcshard  and 
Retnaeara.  The  same  legislator  propounds  the  rule  when  there  is  no  son  by 
a  woman  lawfully  married. 

CLXXV. 
Yajnyawalcya  :— Should  he  have  no  brother,  he  shall  take  the  virhole, 
unless  there  be  a  daughter's  son. 

If  there  be  no  son  by  a  woman  lawfully  married,  nor  a  daughter's  son, 
the  son  of  a  female  slave  shall  take  the  whole  estate  of  the  Siiidra  father. 
Such  is  the  exposition  delivered  in  the  Reindeara,  Mibra  .  explains  the 
text  similarly.  ^^lafIki,  Raohukakdaka  and  the  rest  expound  '^  a  share" 
(CLXXIV),  an  equal  allotment  with  the  rest  of  the  brethren.  It  is 
consequently  intimated,  that  an  unequal  distribution,  unauthorized  by  the 
law,  shall  not  be  made  among  the  sons  of  a  woman  legally  married.  But  if 
there  be  a  daughter's  son,  then,  since  he  is  a  legitimate  descendant,  and  since 
the  son  of  a  female  slave  is  produced  by  a  woman  not  legally  married,  it  is 
proper  they  «Ko^ld  have  equal  ftK^y^  Such  is  the  opinion,  of  Baohusak* 
PAKA ;  and  JiK6iAyAfiAi[A  dilmn  a  siailitt  esposition. 
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CLXXVI. 

Menu  : — A  son  begotten  by  a  man  of  the  servile  class  on  his  female 
slave,  or  on  the  female  slave  of  his  male  slave,  may  take  a  shar^  of 
the  heritage,  if  permitted :  thus  is  the  law  established. 

"  On  the  female  slave  of  his  male  slave ;"  on  the  female  slave  of  his 
servant.  The  Calpateru. 

CuLLuCABHATTA  has  a  Similar  glosa.  But  ChakbIbswaba  explains 
''his  female  slave,",  one  who  falls  within  the  description  of  slaves  made 
captive  under  a  standard  and  the  rest;*  '*  the  female  slave  of  a  male  slave," 
his  female  slave  of  such  a  description,  on  whom  a  son  is  begotten  by  a  male 
slave  without  being  married  to  her.  Both  may  be  admitted  to  participate  in 
the  heritage.    Thus  is  the  law  settled. 

cLxxvn. 

Menu  : — A  son  begotten  through  lust  on  a  'SOdra  by  a  man  of  the 
priestly  class  is  even  as  a  corpse  though  alive,  and  is  thence  called 
in  law  a  living  corpse. 

This,  says  Jim^avahana,  relates  to  the  ton  of  a  woman  not  legally 
married.  But  Culli^oabhatta  considers  it  as  relating  to  the  son  of  a 
woman  lawfully  married :  being  incapable  of  fulfilling  the  purpose  of  obsequies 
for  his  father,  and  so  forth,  he  is  even  as  a  corpse. 


*  Book  HI,  Cliapter  I,  v,  33, 
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CHAP.  IV. 

ON 

LEGITIMATE  AND  ADOPTED  SONS. 


Sect.  I. — On  the  several  Modes  of  Filiation. 

With  the  intent  of  explaining  particularly  the  right  of  sons   legitimate, 
or  adopted,  to  succeed  to  their  father*s  estate,  they  aire  first  described, 

CLXXVIIL 
Menu  : — Of  the  twelve  sons  of  men  whom  Menu,  sprung  from  the 
self-existent,  has  named,  six  are  kinsmen  and  h^irs  ;  six  not  heirs, 
eacqf>t  to  their  omif other y  but  kinsmen* 

2.  The  son  begotten  by  a  man  himself  in  lawful  wedlocky  the  son  of 
his  wife  begotten  in  the  manner  before  mentionedj  a  son  given  to  him^ 
a  son  made  or  adopted^  a  son  of  concealed  birth  or  whose  real  father 
cannot  be  knoivn^  and  a  son  rejected  by  hie  natural  parents^  are  the 
six  kinsmen  and  heirs  : 

3.  The  son  of  a  young  woman  unmarried j  the  son  of  a  pregnant  bride, 
a  son  bought,  a  son  by  a  twice-married  woman,  a  son  self-given, 
and  a  son  by  a  'Stidra^  are  the  six  kinsmen,  but  not  heirs  to 
collaterals, 

Mbnu  9prung  from  the  self-existent  BbahmA,  and  first  of  the  fourteen 
Menus  :  among  those  twelve  sons  of  men  whom  he  has  named,  the  first  six 
are  pronounced  kinsmen  and  heirs  to  collaterals:  the  result  is,  that,  as 
kinsmen,  they  offer  the  funeral  cake  and  water  to  Sapindae  and  Samdnbdaeae  ; 
and  as  heirs,  they  succeed  to  the  heritage  of  their  collateral  relations  on 
•failure  of  male  issue,  as  well  as  to  the  estate  of  their  own  father.  The  last 
six  may  not  take  the  heritage  of  any  except  their  own  father;  but  they 
participate  in  his  wealth,  for  it  is  declared  generally  without  any  exception, 
that  sons  inherit  the  estate  of  their  father  (CGXXIII  a).  When  learned 
priests  are  mentioned  as  heirs  to  all  persons  on  failure  of  kin,  then,  indeed, 
consanguinity  is  not  the  ground  of  their  succession,  for  there  is  no  other 
ground  but  their  claim  as  learned  priests :  these,  on  the  contrary,  are  kinsmen, 
and  therefore  perform  the  duties  hnposed  by  that  relation,  offering  water  and 
celebrating  other  rites.  Cullucabhatta. 
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But  Medhatit'hi,  explaining  the  compound  used  in  the  text  by  the 
negative  superadded  to  the  apposition  called  dwandtaa,  says,  *'  six  are  neither 
heirs  nor  kinsmen  :**  they  are  not  heira,  except  to  their  own  fathers.  That 
is  wrong ;  for  Baud'hatana  mentions  them  as  kinsmen. 

OLXXIX. 

Baud'hayana  : — Consanguinity,  denoted  by  a  common  family  appdla" 
tioriy  belongs  to  the  son  of  an  unmarried  girl,  the  son  of  a  pregnant 
bride,  a  son  bought,  a  son  by  a  twice-married  woman,  a  son  self- 
given,  and  a  son  of  a  priest  by  a  Siidra. 
And,  in  fact,  YAjkyawaloya,  after  premising  the  twelve  sons,  says, 
''  on  failure  of  those  first  mentioned,  the  next  in  order  give  the  funeral  cake 
"and  claim  the  heritage"  (CLXXXIX) :  hence  it  is  evident,  that  all  may  offer 
the  funeral  cake  for  their  own  fathers ;  and  the  difficulty  is  reconciled  by  not 
admitting  their  right  of  offering  it  for  any  other.      How  can  it  follow  from 
the  terms  of  the  text  (CLXXIX),  that  they  are  kinsmen  to  collaterals  ? 
These  is  no  rule  for  all  who  partake  of  the  same  family-name  offering 
the  funeral  cake  to  collaterals ;  since  U  would  follow  thai  one  who  is  not 
related  within  the  degree  of  a  Sapinda  might  offer  it,  even  though  he  were 
an  unconnected  stranger. 

CLXXX. 

Baud'hayana  : — Participation  of  wealth  belongs  to  the  son  begotten 

by  a  man  himself  ui  lawful  wedlock^  the  son  of  his  appointed  danghter, 

the  son  begotten  on  his  wife  by  a  kinsman  legally  appoifded^  a  son 

given,  a  son  made  by  adoption^  a  son  of  conoealed  birth,  and  a  son 

rejected  by  kis  natural  parents. 

This  right  of  succession,  from  which  the  six  first  mentioned  are  exdoded, 
must  be  underfttood  of  succession  to  the  estate  of  any  but  their  own  fathers. 
Of  whose  family-name  do  the  six  named  with  the  son  of  the  body  (CLXXX) 
partake,  of  their  natural,  or  their  adoptive  fathers  ?  The  answer  is,  they 
only  claim  the  family  of  him  whose  son  each  of  them  becomes;  for  sons 
inferior  to  these,  namely,  the  son  of  an  unmarried  girl  and  the  rest,  claim  the 
family  of  their  adoptive  father ;  why  then  should  not  the  rest  haw  a  similar 
claim  ?  The  son  of  the  body,  of  course,  belongs  to  the  same  race  with  his 
father;  and  Menu,  in  speaking  of  a  son  given,  explicitly  declares  that 
he  mu^t  never  claim  the  family  of  his  natural  father. 

CLXXXL 

Menu  :— A  given  son  must  never  claim  the  family  and  estate  of  his 

natural  father  :  the  funeral  cake  follows  the  family  and  estate  ;  but 

of  him  who  has  given  away  his  son,  the  funeral  oblation  is  extinct. 

The  term  "  funeral  oblation,"  intends  that  which  is  made  for  a  father. 

If  a  son  may  not  claim  the  family  of  his  natural  father,  he  may  surely  claim 

that  of  his  adoptive  parent.     It  is  accordingly  declared  in  the  Cdlicd pt^dnd, 

after  premising  "the  son  begotten  by  a  man  himself  in  lawful  wedlock, 

the  son  of  a  wife  begotten  by  an  appointed  kinsman,  a  son  given,  a  son 

made  by  adoption^  and  the  rest,"  that  their  investiture  and  other  crre- 

monies  must  be  performed  by  their  own  family. 
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CLXXXTL 
CAlicd  pwrdna : — He,  0  lord  of  the  earth  !  on  whom  tiie  oeremonies 
should  be  performed  mkler  the  family  name  of  his  fiither,  is  not 
deemed  a  son  until  the  ceremony  of  tonsure  have  been  completed ; 
be  becomes  the  son  of  another,  under  whose  family  name  it  is 
performed: 

2.    Sons  given  and  the  rest,  when  the  oeremonies  of  tonsure  and  the 

like  have  been  performed  on  them  by  the  adopter' e  own  iGunily,  are 

deemed  adopted  sons ;  any  other  is  called  a  slave. 

In  the  first  text  ''father*'  signiBes  the  natural  parent;  ''another" 
signifies  any  other  hesidee  the  natural  father,  Affifiation  therefore  depends 
on  the  ceremony  ef  tonsure ;  it  does  not  require  the  sevend  solemn  rites, 
izom  the  section  of  the  naveUstring,  aatil  the  child  be  fed  with  rice :  and 
that  ceremony  of  tonsure  is  valid,  even  when  performed  at  the  season  of 
investing  the  child  with  the  mark  of  his  class ;  hut  adoption  is  limited  to 
the  fifth  year. 

CLxxxm. 

Cdlicd  pur&na ;— But  after  their  fifth  year,  0  king !  sons  given  and  the 
rest  must  not  be  adopted ;  let  the  adopter  take  a  boy  five  years  old, 
nd  first  perform  a  sacrifice  for  male  o£bpring. 

The  sacrifice  named  in  the  text  (puir^shti)  shall  be  performed,  if  the 
adopter  maintain  a  perpetual  fire  ;  but  only  an  oblation  with  holy  words 
from  the  TSda^  it  be  do  not  maintain  iuch  a  ^e :  this  will  be  explained  in  its 
place.  If  a  boy  five  years  old  be  regularly  adopted^  but  the  ceremony  of 
tonsure  be  not  performed,  having  been  deferred,  according  to  the  usage  of 
the  family,  until  the  season  of  investing  the  child  with  the  mark  of  his 
class ;  then,  should  the  adopter  die  in  the  interval,  is  this  son  qualified 
to  perform  his  obsequies  ? 

Some  argue,  from  the  letter  of  the  text  (CLXXXII  2),  that,  the  cere- 
mony of  tonsure  not  having  been  performed  by  bis  adopter^e  own  family, 
bis  affiliation  is  null,  and  therefore  he  is  not  qualified  to  perfc^m  obsequies. 
That  is  wrong ;  for  the  text  is  propounded  to  declare  void  the  adoption  of  a 
given  son,  on  whom  the  ceremony  of  tonsure  has  been  performed  by  the 
family  of  his  natural  father.  Else,  if  all  the  ceremonies,  including  marriage, 
which  is  comprehended  in  the  words  "  and  the  like,"  cannot  be  celebrated, 
the  affiliation  would  be  invalid,  and  he  would  not  belong  to  the  fanuly  of 
He  adopHvefa^er  ;  and  consequently  the  ceremony  of  tonsure  and  of  inves- 
titure, even  though  performed  in  the  adopter's  Cam^y,  would  be  invalid,  or 
would  be  partly  imperfect;  and  the  rites  could  not  be  performed  at  all. 
Adoption  alone  constitutes  affiliation ;  but  the  ceremony  of  tonsure  performed 
by  the  family,  to  which  he  originally  belonged,  rendenTit  essentially  invalid, 
like  a  needles  repetitioa.  Birt  this  affiliation,  onee  jy^eated,  is  not  cancelled 
by  bis  naming  his  former  family  in  performing  a  sacnfioe,  or  in  consecrating 
a  pod. '  Bir^  caused  by  male  seed  and  uterine  blood  is  one  ground 
of  filiation ;  the  second  birth,  by  investiture  and  other  ceremonies,  is  equally 
a  ground  of  filiation,  by  whomsoever  performed.  When  he  who  has 
procreated  a  sou  gives  him  to  another,  and  that  cbAl4  i^  born  ugaia  lay  the 

pp 
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rites  of  initiabion,  then  his  relation  to  the  giver  ceases,  and  a  relation  to  the 
adopter  commences :  this  hirth  cannot  afterwards  become  null  by  his 
erroneously  reverting  to  his  original  family.  The  subject  shall  be  further 
discussed.  Thus  some  expound  the  law.  To  expatiate  would  be  super- 
fluous. 

The  twelve  sons  are  enumerated  in  the  same  order  by  Mektt  and 
Baud'hAtaka,  but  in  a  different  order  by  others. 

CLXXXIV. 

G6taua  : — The  son  begotten  by  a  man  himself  tn  lawful  wedlock^  the 
son  of  a  wife  begotten  by  an  appointed  kinsman^  a  son  given,  a 
son  made  by  adoptiouy  a  son  of  concealed  biiiih,  and  one  rejected  by 
his  natural  parents,  are  sons  who  inherit  properiy. 

2.  The  son  of  an  unmarried  girl,  the  son  of  a  pregnant  bride,  a  son 
by  a  twice-married  woman,  the  son  of  an  appointed  daughter, 
a  son  self-given,  and  a  son  bought,  claim  the  family  of  their  adop- 
tive fathers,  and  a  fourth  part  of  the  paternal  estatey  if  there  be  no 
son  begotten  in  lawful  wedlock,  nor  other  superior  claimant.* 

CLXXXV. 

Vishnu  : — Sons  are  twelve :  the  first  is  the  son  begotten  by  a  man 
himself  on  his  own  wife  (or  the  son  of  tlie  body ^  for  this  agrees  with 
Vasisht'ha)  ;  the  second  is  the  son  of  a  wife,  begotten  by  a  man  of 
equal  class  on  a  widow  duly  appointed  :  she  who  is  given  in 
marriage  by  her  father,  with  a  declaration  in  this  form,  *^  her  son 
shall  be  my  son  ;^'  and  she  who,  having  no  brothers,  is  so  appointed 
to  raise  up  sons  to  her  father,  though  not  yet  given  in  marriage,  is 
an  appointed  daughter,  and  considered  as  the  third  son :  the  fourth  is 
the  son  of  a  twice-married  woman ;  the  fifth,  the  son  of  an  unmar- 
ried girl ;  the  sixth,  the  son  of  concealed  birth,  (he  is  son  of  him  on 
whose  wife  he  was  begotten  ;)  the  seventh  is  the  son  of  a  pregnant 
bride,  (and  the  son  of  a  woman  espoused  while  pregnant  is  son  of 
the  man  who  marries  her ;)  the  eighth  is  a  son  given,  and  becomes 
Ihe  son  of  him  to  whom  he  is  given  by  his  natural  father  or 
mother ;  the  ninth  a  son  sold ;  the  tenth  a  son  self-given,  (he  is  son 
of  the  man  to  whom  he  gives  himself  ;)  the  eleventh  is  a  son 
rejected,  (being  forsaken  by  hb  father  or  mother,  he  becomes  the 
son  of  him  by  whom  he  is  received ;)  the  twelfth  is  a  son  any  how 
produced  irregularly,  {and  he  is  also  called  'Sandra,  or  a  sonby  a 
^Siidra). 

*  The  text  waa  here  cited  partitUy }  but  in  subsequent  sections  it  is  quoted  entire.       T. 
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Such  18  the  order  in  which  sons  are  enumerated  by  ViSHKU ;  they  are 
enumerated  in  another  order  by  Sakc'ha  and  Lic^hita. 

CLXXXVI. 

Sanc'ha  and  Lic'hita  : — A  son  rejected  by  his  father  or  mother  j  the 
son  of  a  pregnant  bride,  a  son  given  by  hie  natural  pc^entSy  a  son 
bought,  a  son  by  a  'S^utra^  and  a  son  self-given ;  these  six  sons  are 
not  heirs  to  coUaterals,  nor  to  their  own  father  jointly  with  other  sons. 

2.  There  is  an  alternative  in  respect  of  partition  among  those  who 
are  heirs :  the  son  begotten  in  lawM  wedlock,  the  son  of  a  wife 
begotten  by  a  kinsmofiy  the  son  of  an  appointed  daughter,  the  son  by 
a  woman  twice  married,  the  son  of  a  young  woman  unmarried,  and 
a  son  of  concealed  birth,  are  six  kinsmen  and  heirs,  who  bebng  to 
the  same  race  with  their  fathers  and  paternal  grandfathers,  who 
jointly  inherit  the  estate,  and  offer  fimeral  cakes,  and  who  eUnm 
affinity  with  Sapindae.* 

CLXXXVII. 

HabIta  enumerates  sons  in  another  order : — A  son  begotten  by  a  man 
himself  on  a  faithful  wife,  the  son  of  his  wife  begotten  by  a  kinsmany 
a  son  by  a  twice-married  woman,  the  son  of  an  unmarried  girl,  the 
son  of  an  appointed  daughter,  and  a  son  of  concealed  birth,  are 
heirs  to  kinsmen. 

2.  A  son  given  by  hisparentsy  a  son  bought,  a  son  rejected,  the  son 
of  a  pregnant  bride,  a  son  self-given,  and  a  son  made  by  adoptionj 
ai*e  not  heirs  to  kinsmen,  f 

CLXXXVIIL 
HiasDA : — A  son  begotten  by  a  man  himself  m  lawful  wedlock^  a  son 
begotten  on  his  wife  by  a  kinsman^  the  son  of  an  appointed  daughter, 
the  son  of  an  unmarried  girl,  the  son  of  a  pregnant  bride,  and 
a  son  of  concealed  birth, 

2.  A  son  by  a  twice-married  woman,  a  son  rejected,  a  son'given  by 
his  naturai  parentSy  a  son  bought,  a  son  made  by  adoptiony  and 
a  son  self-given,  are  declared  to  be  twelve  sons  : 


*  The  latter  part  was  not  quoted  in  thia  place;  but  in  anbseqaent  sections  the  text 
is  cited  entire.  «  1** 

t  See  the  gloss  after  y.  219. 
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3.  Among  these,  six  are  heirs  to  kinsmen  ;  six  not  heirs,  but 
kinsmen ;  their  relative  rank  corresponds  with  the  order  in  which 
they  are  here  named  : 

4.  On  the  death  of  the  father,  they  sneceed  in  their  order  to  his 
wealth ;  on  the  failure  of  the  best  and  the  next  best,  let  the  inferior 
in  order  take  the  heritage. 

OLXXXIX. 
TilJNTAWALOTA  (after  enumerating  the  son  of  the  body,  the  son  of  an 
appointed  daug&ter,  the  son  of  a  wife  begoUen  iy  a  hiMman^  the  son 
of  oonoealed' birth,  the  son  of  an  unmarried  girl,  a  son  by  a  twice- 
married  woman,  a  son  given  by  Im  ntUUrdl  parenU,  a  son  bought,  a 
son  made  by  adoption^  a  son  self*given,  the  son  of  a  pregnant  bride, 
md  a  son  rejected,)  adds : — On  failure  of  those  first  mentioned,  the 
next  in  order  give  the  funeral  cake,  and  daim  the  heritage* 

CXO. 

DivALA  (after  enumerating  the  son  of  the  body,  the  son  of  an 
appointed  daughter,  the  son  of  a  wife,  the  son  of  an  unmarried 
girl,  a  son  of  concealed  birth,  a  son  rejected,  the  son  of  a  pregnant 
bride,  a  son  by  a  twice-married  woman,  a  son  given  by  his  natural 
pctrentSf  a  son  self-given,  a  son  made  by  adaption^  and  a  son  bought,) 
adds: — These  twelve  sons  are  considered  as  o£bpring  by  birth  . 
or  adoption;  namely ^  sons  begotten  by  a  man  himself,  sons  begotten 
by  another,  but  fathered  by  Atm,  sons  acquired,  and  sons  by  their 
own  consent : 

2.  Among  these,  the  first  six  are  kinsmen  and  heirs,  the  other  six 
inherit  only  from  their  own  father ;  the  rank  of  sons  is  distin- 
guished by  the  order  in  which  they  are  enumerated. 

i.  All  these  adopted  sons  are  prbnounced  heirs  of  a  man  who  has  no 
son  by  himself  begottefn ;  but,  should  a  son  of  his  body  be  afterwards 
bom,  there  is  no  larger  portion  fbr  them  by  reason  of  seniority. 

4.  Such  among  them  as  are  of  the  same  class  with  that  s&n^  shall 
httve^  as  th0ir  share,  one-tiiird  of  the  property,  and  two^tUrdi  of  it 
4/6  id  hbH/i ;  but  those  of  a  lower  class  must  live  under  him.  with  a 
provision  of  clothes  and  food  only. 

6XCL 
YaMa  : — Ifwelve  sons  Si*e  named  by  SageS)  who  know  the  principles  of 
things  t  among  these  sons,  six  are  kinsmen  and  heirs ;  six  not  heirs, 
but  kinsmen : 
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2.  The  first  is  declared  to  be  the  son.  begotten  by  a  man  himself  in 
lawful  wedlock;  the  second,  a  son  begotten  on  his  wife  by  a 
l;»n9mm;thethirdis  thesonofan  appointed  daughter  :  thus  have 
the  learned  declared  the  law. 

3.  The  fourth  is  a  son  by  a  twice-married  woman ;  the  fifth,  a  son 
by  an  unmarried  girl ;  the  sixth,  a  son  of  concealed  birth  in  the 
husband's  mansion :  these  six  give  the  funeral  cake,  and  take  the 
heritage. 

4.  A  son  rejected  by  hi$  father  or  mother ^  the  son  of  a  pregnant  bride, 
a  eon  given  by  hie  natural  parents^  a  son  made  through  adoption^  and 
fifthly  a  son  bought,  and  laetly^  he  who  offers  himsdf  of  his  own 
accord; 

5.  These  rix,  being  of  mixed  origin,  are  kinsmen,  but  not  heirs  eoioept 
to  their  own  father. 

In  the  Cdlicd  fwrina^  sons  are  enumerated  in  the  order  propounded  by 

Mxim. 

CXCIL 

The  Calicd  pur&na: — The  son  begotten  by  a  man  himself  in  lawful 
wedlock^  the  son  begotten  on  his  wife  by  a  kinsmanj  a  son  given  by 
his  natural  parents^  a  son  made  by  adoption^  a  son  of  concealed  birth, 
and  a  son  rejected,  take  shares  of  the  heritage. 

2.  The  son  of  an  unmarried  girl,  the  son  of  a  pregnant  bride,  a  son 
bought,  a  son  by  a  twice-married  woman,  a  son  self-given,  and  a 
son  by  a  ^Sudra,  are  six  sons  who  are  contemptible  as  dust. 

3.  On  fistilure  of  the  first  respectively,  invest  the  next  with  filial 
rights. 

(A  distinction  is  subjoined :) — But  appoint  not  to  the  empire  the  don 
of  a  twice-married  woman,  nor  a  son  self*given,  nor  one  bom  cf  a 
female  slave. 

Ao^ording  to  Nabxpa,  a  son  rejected  by  iis  natural  parenie  is  oompe^ 
tent  to  inherit,  preferablv  to  a  son  given  ;  bat  according  to  Vishnit,  a  son 
given  is  entitled  to  the  hexitage,  to  the  ptejudioe  of  a  son  rejected  by  his 
natural  parefOs*  Similar  dSfcrmtieies  in  the  texts  of  various  Sages  Will  be 
reeonciled  in  another  place.  The  nature  of  the  affiliation  must  be  first 
delivered ;  for,  wtttiout  understanding  the  character  of  their  filiatldn,  the 
comparative  excelleiice  of  these  soiis  cannot  be  discus^. 
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Sect.*  II.~On  the  Son  begotten  in  loAvful  Wedlock. 

CXCIIL 
Vasisht'ha  : — ^Twelve  s^ns  are  shown  in  holy  writ ;  the  first  is  the 
son  of  the  body,  begotten  by  a  man  himself  on  his  own  wedded 
wife. 

"  Shown  in  holy  writ ;"  by  these  words  the  admission  of  the  law  is 
ratified  :  therefore,  says  the  legUhUor,  w^  admit  the  authority  of  the  scrip- 
tural precept  alone  in  this  instance,  '*  Begotten  by  a  roan  himself  excludes 
the  son  begotten  on  his  wife  by  a  kinsman ;  and  ''  wedded  wife"  excludes 
the  wife  aelJf-given,  who  oflfers  herself  in  these  words,  "  I  am  thine."  "  The 
first  ;'*  since  he  is  declarad  to  be  first  in  rank,  he  bars  the  succession  of  any 
other.  A  question  which  arises  on  this  point  will  be  discussed  in  treating 
of  Appointed  Daughters.  "  The  first  ip  begotten  by  a  man  himself  on  his 
own  wife*'  (CLXXXV)  ;  a  son  begotten  on  the  wife  of  another,  by  a  man 
not  duly  appointed,  falls  under  the  description  of  a  son  by  a  twice-married 
woman  ;  he  is  ninth  in  Vishnu's  text.  This  will  be  explained  under 
its  proper  head*  ''  Wedded,"  must  be  supplied;  for  this  text  coincides  with 
that  of  Vasisht'ha  (CXCIII). 

CXCIV. 
Menu  : — Him  whom  a  man  has  begotten  on  his  wedded  wife,  let  him  - 

know  to  be  the  first  in  rank,  as  the  son  of  his  body. 

GuLLtrCABHATTA  has  another  reading  of  the  first  measure,*  but  the 
eense  is  preeisefy  the  same.  He  thus  expounds  the  text :  '*  him  whom  a  man 
begets  on  his  own  wife  legally  married,  let  him  know  to  be  chief  in  rank,  as 
the  son  of  his  body." 

cxov. 

Devala  : — That  son  who  is  begotten  by  a  man  himself  on  his  wedded 

wife,  is  called  the  son  of  his  body,  chiefiy  sustaining  his  father's 

lineage; 

''Chiefly  sustaining  his  father's  lineage;"  an  expression  of  praise, 
because  he  continues  the  race  in  its  superior  dignity. 

OXOVL 
Baud'hatana  : — A  son  who  was  begotten  by  a  man  himself  on  his 
wedded  wife  of  equal  class,  let  him  know  to  be  the  legitimate  son  of 
his  body.  ^ 

«  On  a  wife  of  equal  class  ;"  this  denotes,  that  a  legitimate  son  is  one 
begotten  by  a  Brdhmana  on  a  Brdhment  woman.  Accordingly  it  is  inferred, 
by  GuLLdcABHATTA,  from  the  terms  of  this  text,  that  the  son  of  the  body  is 
one  begotten  by  the  husband  himself  on  a  woman  of  equal  class. 

CXCVIL 
Samo'ha  and  Lio'hita  : — Let  a  priest  take  the  hand  of  a  woman  equal 

in  class ;  the  bodies  of  his  ancestors  are  bom  again  of  her :  let  him 

fignratively  address  his  own  soul,  in  the  person  of  his  son. 

•  8u>S  cihetri  sanscrMp&n  /«,  instead  of  sanscrUdydn  tu  hh&rydyam. 
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These  Sag^  saUequenily  mention  tke  form  of  address ;  ^'  springing 
from  successive  bodies,  &o.** 

CXCVIII. 

Sanc'ha  and  Lio'hita  : — ^^  Ancestors  seize  the  infant  foetus  produced 

**from  uterine  blood;  thou,  my  soul,  art  bom  again,  that  thou 

"mayest  here  sleep  in  body. 
2.     ^^  For  the  benefits  conferred  on  parents,  thou,  my  soul,  art  called 

^^  son  ;  because  thou  deliverest  (trayast)  from  the  hell  called  puty 

"  therefore  thou  art  named  son  (ptUra).^^ 

The  meaning  is  ;  because  the  bodies  of  ancestors  are  bom  again  of  her, 
(that  is,  of  the  wife  equal  in  class,)  therefore  thou  springest  from  successive 
bodies.  "  Let  the  father  figuratively  address  his  dWD  soul,  in  the  person  of 
his  son.'*  Consequently  the  son  is  even  the  same  with  the  father:  and  the 
father  indeed  is  sou  of  some  person,  but  still  the  same  identity  exists  qfhim 
and  hU  father.  "Since  thou  sleepest  in  body,*  therefore  art  thou  boniy 
although  thou  beest  an  immortal  soul."  Otherwise  there  could  be  no  birth 
of  a  sempiternal  spirit.  Consequently  the  sense  is, ''  thy  birth  is  an  union 
with  body."  '^  Thou,  my  soul,  art  called  son,  from  the  benefits  conferred  on 
thy  father  and  mother  :*'  that  is,  conferring  benefits  on  thy  father  and 
mother,  thou  art  called  son.  What  benefits  P  The  text  proceeds,  "  because 
thou  deliverest  thy  father  and  mother  from  fui  (a  hell  so  called)."  Or,  thy 
father  and  mother  indulgently  call  thee  son :  it  is  therefore  fit  that  thou 
shottldst  deliver  from  the  hell  called  put  thy  father  and  mother,  who  confer 
a  benefit  on  thee  by  becoming  the  authors  of  thy  existence,  which  is  obtainiad 
for  the  sake  of  thy  performing  the  several  rites  during  purity  and  impurity, 
and  for  the  sake  of  enjoying  the  first  of  such  rites.  They  design  thee 
son,  praising  thee  because  thou  dost  perform  this  office.  The  procreation  of 
a  son  upon  a  woman  of  equal  class  being  alone  applauded, 'it  is  intimated  by 
Sanc'ha  and  Lio'hita.,  that  they  admit  a  legitimate  son  to  be  produced  by 
a  woman  of  equal  class  only. 

OXCIX. 

'Apastamba:— The  sons  of  those  who  approach  a  woman  of  equal 

class  legaUy  espoused  and  not  previously  married  to  anotlier^  are 

concerned  with  religious  rites,  and  may  not  be  excluded  from 

inheritance. 

"  ITot  previously  married  to  another ;"  who  has  had  no  former  husband ; 
that  is,  no  husband  prior  to  him  who  has  now  espoused  her ;  in  other  words^ 
who  has  had  no  husband  before  him.  A  twice-married  woman  is  thereby 
excepted.  Consequently  she  who  has  been  even  verbally  betrothed  to 
another  before  him,  falls  not  within  this  description.  The  term  is  so 
expounded  in  the  Fracdsa  and  Retndcara,  "  Legally  espoused ;"  the  term 
is  explained  in  the  Betndcara,  *  wedded  by  the  ceremony  of  joining  hands, 
as  ordained  by  the  law.'  Some  expound  it,  such  as  the  law  declares  a  fit 
match,  not  being  related  to  his  father  within  the  degree  of  Sapinda^  or 
other  prohibited  decree  of  consanguinity,  or  the  like.  "  Ara  concerned  with 
religious  rites ;"  with  the  perpetual  fire  and  the  lik( 


perpetual  fire  and  the  like :  consequently  these 
alone  can  be  employed  as  substitutes  in  using  the  sacrificial  fire,  and  in 

Alluding  to  the  derivation  of  punuha,  animatod  l)eing,  and  man  especially.  T. 
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other  duties  incumbent  on  the  father  himself.  This  is  the  principal  subject 
of  the  text.  The  UgUhUor  addi;  "  they  may  not  be  ezduded  from  inberi* 
tanoe  ;*'  they  must  not  be  excluded  from  the  former  heritage.  Such 
is  the  meaning,  as  exphuned  in  the  Bein6eara.  These  alone  succeed  to  the 
heritage :  consequently,  'ApASTAMBi.  also  decUrea  that  son  only  to  be  first 
^  rank  who  is  born  of  a  woman  of  equal  dass  wUk  her  huibami.  But 
there  is  no  son  superior  in  rank  to  the  son  begotten  in  lawful  wedlock.  If 
the  son  produced  by  a  woman  of  unequal  clius  were  considered  as  a  son 
begotten  in  lawful  wedlock,  the  epithet  '^  equal  in  class"  would  not  have 
been  inserted.  Tajnyawaloya  also  describes  the  son  of  the  body  as  bom 
of  a  lawful  wife.  Misba  expounds  the  term,  *  a  woman  equal  in  class,  and 
lawfully  married.'  Por,in  a  gloss  on  another  text  of  TAjittawaloya 
(CGCaCYIII),  ''wife"  (patni)  is  explained  one  equal  in  class,  and  having 

Jrecedence.    In  illustration  of  which,  BAOHUiTAVPAirA  cites  t^e  text  of 
iMVV  (Book  IV,  V.  XLVI). 

CO. 
Tajmyawalcya: — The  legitimate  son  of  the  body  is  one  who  is  pro- 
duced by  a  lawftil  wife;  the  son  of  an  appointed  daughter  is  equal 
to  him ;  and  the  son  of  a  wife  is  one  begotten  on  her  by  an  appointed 
kinaman  sprung  from  the  same  original  stock  with  her  ktubmdy  or 
by  another  person  duly  authorized.^ 

In  the  gloss  of  the  Dtpcxalicd,  on  this  text,  it  fa  said, '  the  son  begotten 
by  a  man  himself  on  a  woman  of  equal  class,  lawfully  married  to  him,  is  the 
son  of  bis  bodr.'  A  woman  of  e(^ual  class,  caused  in  a  legal  form  of 
marriage,  is  a  lawful  wife  :  he  who  is  born  of  her  is  the  first  in  rank,  as  the 
son  of  the  body.  These  commentators,  finding  texts  deliverd  by  various 
Sages,  the  sense  of  which  seems  obvious,  affirm,  that  the  son  of  the  body  is 
one  who  is  b^^tten  by  the  husband  himself  on  a  woman  of  equal  class. 
But  Chavdibswaba  does  not  concur  in  that  opinion  ;  because,  if  that  were 
the  case,  the  son  of  the  priest,  by  a  woman  of  the  military  class  would  not 
be  included  among  the  twelve  sons.  It  should  not  be  argued,  that  he  will 
be  the  twelfth,  as  described  by  YiSHKU  (CLXXXV.)  It  is  proper  to  con- 
ttder  the  son  by  a  ^SAdra  as  the  twelfth,  because  be  is  mentioned  as  such  by 
Mbnit  (GLXXVIII.  and  CLXXYII.)  Again;  if  the  son  produced  by  a 
woman  of  the  militarr  class,  regularly  espoused,  where  the  twelfth,  he 
would  be  inferior  to  aU  the  rest ;  for  t^e  twelfth  son  is  described  by  erery 
legislator  as  the  lowest  of  alL  But  the  son  of  her  whom  the  law  permito 
to  be  employed  in  acts  of  religion  with  her  husband,  cannot  be  exclusive  of 
the  twelve  Bon'&enumeraiei  ;  nor  can  he  be  lowest  of  all.  The  commentator 
therefore  reconciles  the  seeming  contradiction,  hv  em/ing^  ''  wife  equal 
in  class'*  here  signifies  a  woman  of  a  twice-born  class,  married  to  a  twice- 
born  man,  or  a  woman  of  the  servile  class  to  a  man  of  the  servile  class ; 
not  a  priestess  alone  married  to  a  priest.  The  Farijata  concurs  in  this 
exposition.  A  son  begotten  in  lawful  wedlock  is  universally  considered  as 
the  legitimate  descendant  of  his  maternal  grandfather  and  of  his  own  father ; 
he  Inherits  property,  and  is  evidently  competent  to  perform  the  Mddha 
and  other  rites.    This  subject  has  been  sufficiently  treated. 


*  I  die  the  ren%  at  lai^ ;  in  the  origintl,  the  diif erent  parts  of  it  are  quoted  in  differ- 
ent Bections>  ai4«r  the  hesds  to  which  thoy  reliite.  T. 
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Sect.  III. — On  the  Son  of  an  appointed  Daughter. 

Art.  L — On  the  Rights  of  an  appointed  Daughter^  and  of  her  Son. 

He  is  second  aooording  to  irAJim.WAI.OTA ;  for,  afber  describing  tbe 
son  of  the  body  as  one  begotten  on  a  lawful  wife,  he  adds,  *^  the  son  of  an 
appointed  daughter  is  equal  to  him"  (CC).  Baubhataka  (OLXXX)  lifce- 
wise  places  him  before  the  son  begotten  on  a  wife  by  a  kinsman,  and  after 
the  son  begotten  by  a  man  himself  in  lawful  wedlock.  DstAiA  also  names 
tlie  son  of  an  appointed  daughter  immediately  after  the  soa  of  tbe  body. 

CCI. 

DirvALA : — The  son  of  an  appointed  daughter  is  eqnal  to  him ;  he 

shall  inherit,  as  a  son^  the  estate  of  hie  father  and  of  his  maternal 

grandfiither  who  leaves  no  male  issne. 

It  appears  from  the  text  of  Yb}habfatt,  that  tlra  son  of  an  appointed 
daughter  is  superior  to  the  son  begotten  on  a  wife  by  a  kinsman. 

ccn. 

YniHASPATi : — A  son  given^  a  son  rejected,  a  son  bought,  a  ton  made 
through  adoption^  and  a  son  by  a  ^Siuira;  these,  if  pnre  by  dass^ 
and  irreproachable  for  their  conduct,  are  held  in  a  middle  degree  of 
estimation. 

2.  The  son  begotten  on  a  wife  ly  a  kistsman^  is  oontemned  by  good 
men ;  and  so  are  the  son  of  a  twice-married  woman,  the  son  of  a 
young  woman  unmarried,  the  son  of  a  pregnant  bride,  and  a  son  of 
concealed  birth. 

It  follows  that  the  rest  are  of  superior  rank.  Kow  the  rest  are  the  son 
of  the  body,  whose  pre-eminence  is  universally  admitted,  and  the  son  of  an 
appointed  daughter.  The  son  self-given  is  not  mentioned  in  the  text :  to 
count  him  among  those  of  superior  estimation,  because  a  certain  legislator 
has  not  declared  that  he  is  somewhat  inferior  to  the  son  of  the  body,  would 
be  improper.  The  omission  will  be  otherwise  explained  in  a  subsequent 
section. 

Kareda  (GLXXXVIII)  assigns  the  third  place  to  the  son  of  an 
appointed  daughter,  and  the  second  to  the  son  begotten  on  a  wif9  iy  a  kitu» 
man  ;  and  the  appointed  daughter  herself  is  considered  by  Ya8ISHT*ha  as 
third  in  rank. 

CGIIL 
Vasisht'ha  : — She  who  has  no  brothers  acquires  filiation,  reverting 
to  the  family  of  her  ancestors ;  the  appointed  daughter  is  considered 
as  the  third  son,  but  equal  to  the  son  of  the  body,  for  she  may 
perform  his  duties. 
"  Reverting  to  the  family  of  her  ancestors;**  she  returns  to  tbe  original 
relatioD,  that  is,  she  reverts,  as  a  sou,  to  tbe  family  of  her  father. 

Thb  BOnitara. 
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A  daughter,  leaving  the  family  of  her  father,  enters  that  of  her  hos- 
band,  and  bears  children  ;  afterwards  she  reverts  to  the  family  she  had 
quitted,  and  acquires  filiation,  by  raising  up  issue  to  it.  Consequently  she 
is  said  to  revert  to  the  family,  because  she  is  bound  to  perform  the  duties 
incumbent  on  a  son  ;  hence  she  is  expressly  said  to  become  a  son.  It  follows, 
that  she  is  competent  to  inherit.  The  claim  of  her  son,  as  suggested  by 
former  texts,  will  be  hereafter  considered. 

CCIV- 
Sano'ha  and  Lic'hit;a :— The  son  of  Prachetas  has  said,  "the 
appointed  daughter  is  like  a  son ;"  her  offspring,  being  the  son  of 
an  appointed  daughter,  shall  offer  the  funeral  cake  both  for  his 
maternal  grandfather  and  for  his  own  father ;  there  is  no  difference 
in  the  benefits  conferred  by  a  son  and  by  a  daughter's  son  :  from 
this  apprehension,  a  man  should  not  marry  a  damsel  who  has  no 
brother. 

''  Benefits  ;*'  delivering  his  parent  from  the  hell  called  put.  "  From 
apprehension  ;"  from  the  doubt  whether  or  not  her  father  has  taken  her  as 
a  son.  Thus  the  Betndeara.  From  this  apprehension  a  man,  who  wishes  to 
contract  a  marriage  should  not  take  a  damsel  who  has  no  brother.  This  is 
one  construction  of  the  text. 

A  daughter  appointed  to  raise  up  a  son,  is  like  unto  a  son  ;  that  is,  she 
is  equal  to  him,  because  she  performs  his  duties  :  so  says  Dacsha,  the  son 
of  Prachxtas.  Her  offspring  is  called  the  son  of  an  appointed  daughter : 
he  shall  offer  the  funeral  cake  both  for  his  maternal  grandfather  and  for  his 
father.  There  is  no  difference  between  a  son  and  a  daughter's  son,  (that  is, 
between  the  son  of  the  body  and  the  sou  of  an  appointed  daughter,)  in  the 
benefits  conferred  by  them  ;  as  the  son  of  the  body  delivers  his  father  from 
the  hell  called  put,  so  does  the  son  of  an  appointed  daughter  deliver  his 
maternal  grandfather :  and  further,  since  it  is  declared  that  her  son  delivers 
his  maternal  grandfather  from  the  hell  called  put,  he  does  not  deliver  his 
natural  father :  therefore,  in  the  doubt  whether  she  be  an  appointed  daughter, 
let  not  a  bridegroom  espouse  such  a  bride,  but  let  him  marry  a  damsel  who 
has  a  brother.     This  is  the  whole  meaning. 

"  Equal  to  him"  (CCI) ;  equal  to  the  son  of  the  body.  The  D^pacalicQ, 
in  explaining  the  text  of  Yajntawalcta,  "  the  son  of  an  appointed  daughter 
is  equal  to  him'*  (CG),  has  this  remark ;  'he  shall  have  an  equal  share  with 
the  son  of  the  body/     Misra  concurs  therein. 

ccv. 

The  Brahme  purdna  : — Such  a  daughter  receives  an  equal  share  of  the 
patrimony. 

CCVL 
Menu  : — But,  a  daughter  having  been  appointed  to  produce  a  son  for 
her  fiither,  and  a  son  begotten  by  Atm^el/*  being  afterwards  bom,  the 
division  of  the  heritage  must  in  that  case  be  equal,  since  there  is  no 
right  of  primogeniture  for  a  woman. 
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By  saying  this,  Hf xvu  shows  that  an  appointed  daughter  may  elaim 
the  heritage ;  and  in  the  following  text  he  describes  her  soil  as  beooming  a 
son's  son  in  eoniemplation  of  law, 

CCVIL 

Menu  : —  By  that  male  child  whom  a  daughter  thus  appointed,  either 
by  an  implied  intention,  or  a  plain  declaration,  shall  produce  from 
an  husband  of  an  equal  class,  the  maternal  grandfather  becomes  in 
law  the  sire  of  a  son's  son :  let  that  son  give  the  funeral  cake,  and 
possess  the  inheritance. 

covin. 

Menu  :-^Jjet  the  son  of  an  appointed  daughter  offer  the  first  funeral 
cake  to  his  mother ;  the  second,  to  her  father ;  the  third,  to  her 
paternal  grandfather. 
In  making  doable  oblations,*  it  is  intimated,  that  a  funeral  cake  is  offered 
to  the  mother  installed  in  the  place  of  a  father,  and  to  the  maternal  grand- 
father in  the  place  of  a  paternal  grandfather ;  but  if  his  natural  father  have 
no  other  son  begotten  in  lawful  wedlock,  he  must  likewise  offer  the  fimeral 
cake  for  him,  since  he  is  also  son  of  his  natural  parent. 

CCIX. 
Menu  : — The  son  of  a  daughter,  appointed  in  the  manner  directed^  shall 
inherit  the  whole  estate  of  his  father,  who  leaves  no  other  son.f 

CuLL^CABHATTA  expouuds  "father*'  his  natural  parent.  He  most 
therefore,  of  course,  be  admitted  to  present  two  sets  of  doable  oblations ;  but 
the  ancestry  in  his  maternal  grandfather's  line,  is  the  same  with  the  ancestry 
in  the  line  of  the  natural  father  of  his  natural  mother.^  Or,  like  the  son  of 
a  wife,  considered  as  son  of  two  fathers,  he  shall  use  two  names  in  offering 
the  same  cake  for  a  father.  Consequently  the  maternal  grandfather's  line 
shall  have  two  funeral  cakes  in  two  different  forms  :  this  does  not  extend  to 
the  maternal  grandfajiher's  grandfather,  for  he  does  not  belong  to  the  first 
set ;  but  the  maternal  hne,  ascending  from  the  mother,  is  considered  in  two 
different  lights. 

.  It  follows,  from  what  has  been  stated,  that  the  appointed  daughter,  not 
her  son,  is  equal  to  a  true  legitimate  son.  The  appointed  daughter  shall 
be  described. 

COX. 
Menu*: — The  son  of  a  man  is  even  as  himself;  and  as  the  son,  such  is 
the  daughter :  how  then,  if  he  liace  no  son^  can  any  inherit  his 
property,  but  a  daughter,  who  is  closely  united  with  his  own  soul  ? 

*  Pdrvana  .*— A  i'rdddka  with  a  double  set  of  fimeral  cakes :  three  cakes  are  offered  to  the 
Cither,  paternal  grandfather,  and  great  grand£Uher ;  and  three  to  the  maternal  grandfather, 
his  father,  and  his  grandfieither ;  and  the  crumbs  of  each  set  to  the  remoter  ancestors  paternal 
and  maternaL  T. 

t  The  gloss  compels  me  to  alter  the  translation.    See  Ubsjj,  Ch.  IX,  v.  181;        T. 

{That  is,  the  same  who  are  treated  as  ancestors  of  the  male  line  in  one  set^  are  also  treated 
as  ancestors  of  the  female  line  ia  both  sets  of  donble  ol>lation8f  JSee  the  flnt  note  of 
this  page.  T. 
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Again ;  the  son  of  an  appointed  daughter  is  equal  to  a  son's  son.  On 
faihire  of  a  son  of  the  body,  these  two,  the  appointed  daughter  and  her  son^ 
shall  inherit  the  property,  although  there  be  sons  of  other  descriptions  ;  but 
if  a  son  of  the  body  be  left,  the  son  of  the  appointed  daughter  shall  take, 
for  his  share,  the  seventeenth  part,  mentioned  by  Harita  and  others 
(CCXIX).  Tho  right  of  the  appointed  daughter,  and  of  her  son,  to  inherit 
on  lailuro  of  a  son  of  the  body,  as  mentioned  by  Cullucabhatta.,  must 
be  considered  as  a  right  to  the  whole  of  the  heritage,  agreeably  to  the  texts 
of  MsKU.  The  right  of  the  son  produced  by  an  appointed  daughter,  to  an 
equal  share  of  the  heritage,  follows  from  the  texts  of  Yajntawalcta  and 
others ;  ^'  the  son  of  an  appointed  daughter  is  equal  to  the  son  of  the  body" 
(CC).  It  should  not  be  argued,  that,  since  the  text  of  HiafTA  ordains 
a  seventeenth  part,  therefore  equal  partition  is  not  proper  in  this  catte ;  and 
the  equality  mentioned  merely  intends  the  exclusion  of  the  son  begotten  on 
a  wife  by  m  hineman  and  other  inferior  sons.  The  seeming  contradictions 
are  reconciled  by  referring  the  text  of  HIbita  to  the  son  of  an  appointed 
daughter  deficient  in  virtue  :  and  it  is  absolutely  necessary  to  consider  such 
texts  as  relating  to  deficiency  in  virtue ;  for  the  Brahme  putdna  mentions 
the  fourth  part  of  a  share  ;  and  various  texts  show  various  allotments  for  the 
son  of  an  appointed  daughter.  To  assign  an  equal  share  to  him,  if  he 
be  equal  in  virtue,  is  therefore  proper. 

CCXI, 

The  Brahme  pttrdna ;-— The  son  begotten  on  a  wife  by  a  hineman  shall 
obtain  a  third  part  as  bis  share ;  and  the  son  of  an  appointed 
daughter,  a  fourth, 

JiMtrTAYlHAKA,  YumTANXgwABA,  and  the  rest,  as  is  remarked  by  some 
mith<Mrs,  explain  the  terms  by  the  apposition  called  carmadhdr^a,  **  a 
damghter  appointed  to  be  a  son ;"  instead  of  "  eon  of  an  appointed  dauyhter.^^ 
But  others  argue,  from  the  form  of  appointment  as  ordained  by  Menu,  that 
the  son  of  th»  appointed  daughter  thence  appears  to  become  the  adopted  son 
of  the  maternal  grandfather.  Marriage  with  an  appointed  daughter  is 
oeiksured;  but  if  she  were  considered  as  the  son  of  her  own  father,  the 
marriage  of  an  appointed  daughter  would  not  be  reprehended,  since  nothing 
would  proves^  her  son  remaining  as  the  issue  of  his  natural  lather. 

coxn. 

Menu  : — He  who  has  no  son  may  appoint  his  daughter  in  this  manner 
to  raise  up  a  son  for  him,  eayiny :  ^^  the  male  child  who  shall 
^^  be  boim  frena  her  in  wedlock,^  shall  be  mine  for  the  purpose 
'^  of  performing  my  ob8equie&^' 

Therefore  the  aoa.  of  an  appointed  daughter  *aloDe  becoraea  the  adopted 
son.  q£  bis  maternal  grandfather  (GCIY). 

ccxm. 

Baud'hataka  :^— a  hoy  bom  of  a  dkughter  expressly  appointed  to 
raise  up  issue  for  her  father^  is  the  sou  of  aa  appointed  daughter  ; 
any  other  is  merely  a  daughter's  son. 
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The  participation  of  an  appointed  daughter,  as  mentioned  by  Mxiru 
(CCYI),  iR  acknowledged  on  the  anthoritj  of  his  text,  it  does  not  follow 
that  she  becomes  a  son ;  and  the  expression  of  Yasibht'ha,  describing  her 
as  a  son  (CCIII),  is  merely  a  lax  phrase:  if  both  were  considered  as  such^ 
there  would  be  fourteen  descriptions  of  sons.      Kor  is  there  any  want  of 
argument  on  which  to  select  one  of  two  sehses  in  preference  to  the  otlier ; 
for  the  form  of  appointment  denotes  the  filiation  of  the  daughter's  son,  and 
oblations  to  ancestors  would  fail  if  it  respected  the  daughter  :  consequently 
the  son  of  that  daughter  is  directed  to  offer  the  fir»t  funeral  cake  to  his 
mother,  (that  is,  to  ofPer  it,  even  at  0<^d,  before  he  presents  one  to  his 
father ;  for  the  purpose  of  obviating  the  supposition  that  at  Gayd  he  must 
perform  the  irdddha  for  the  paternal  line,  and  afterwards  perform  it  for  the 
maternal  ancestors,  that  order  being  ordained  generally  in  the  Vdi/u  purdna. 
Hence  it  appears  that  the  son  of  an  appointed  dauglit^r  shall  always  first 
perform  the  irdddha  for  the  maternal  line.     He  is  called  the  son's  uon  of  his 
maternal  grandfather,  because  he  is  produced  from  one  begotten  by  that 
ancestor.     The  appointed  daughter  shall  only  take  the  heritage  if  she  have 
no  son ;  and  high  rank  is  ascribed  to  such  a  daughter,  because  she  may  become 
mother  of  a  son  adopted  by  her  father.     The  family,  cjaimed  by  .the  son 
of  such  a  daughter,  is  that  of  his  maternal  grandfather, ,/br  it  is  so  expressed 
in  the  text  of  Q6tama  (CLXXXIV  2)  ;  and  the  text  of  Sakc'ha.  and 
Lic'hita  (CLXXXVI)  coincides  with  that  of  G6tama,  since  the  word 
''  father"  suggests  the  husband  of  the  wife  on  whom  a  sou  is  begotten  hy 
a  kifismanj  and  other  adopted  fathers,  and  since  the  son  of  concealed  birth  is 
common  to  .both  texts.      It  is  intimated  by  the  text  of  Yajkiawalgta 
(OC),  that  the  son  of  an  appointed  daughter  shall  liave  an  equal  share  with 
the  son  begotten  in  lawful  wedlock;  but  he  bars  the  inheritance  of  every 
other  son  :  else  the  phrase,  "  on  failure  of  the  first  of  these,  the  next  in 
order  shall  give  the  funeral  cake,  and  take  the  heritage"  (CLXXXIX), 
would  be  inaccurate.     It  should  not  be  objected,  that  the  equal  participation 
of  the  appointed  daughter  alone  is  propounded  by  Menu  (CCVI),  because 
the  mention  of  an  advanced  share  in  right  of  prinM>geniture  would  otherwise 
have  been  omitted ;  consequently  the  equal  participation  of  her  son  being 
established  from  parity  of  reasoning,  the  expression  "  shall  give  the  funeral 
cake  and  possess  the  heritage,"  must  be  explained  as  signifying  that  he  shall 
inherit  the  whole  estate  onfaiture  of  a  son  begotten  in  lawful  wedlock.    Even 
though  unequal  partition  were  made,  it  might  be  questioned  whether  a 
portion  should  not  be  allotted  to  the  first-born  :  for  instance,  the  portion  of 
an  eldest  son  is  allotted  in  right  of  primogeniture ;  it  may  be  therefore 
questioned  whether  the  fourth  part  or  the  like  shall  not   be  similarly 
allotted  in  her  right  as  an  appointed  daughter,  -or  in  right  of  her  son : 
to  obviate  this  doubt.  Menu  declares  that  the  division  of  the  heritage  must 
be  equal;  that  is,  it  must  be  made  without  any  allotment  in  right  of 
primogeniture.      Aceordingly  Dsyala  (CXC  3  and  4)  in  suoh  cases  forbids 
the  allotment  of  any  portion  in  right  of  seniority. 

But  others  hold,  that  the  text  of  Menu  does  not  express  "  he  shall 
be  my  son ;"  but,  "  he  shall  be  mine  for  the  purpose  of  performing  my 
obsequies ;''  (GCXII).  Conseqcrently  the  danghter  alone  ig  eoo«idered  aa 
his  son ;  amid,  her  sont  is  eonsidered  aa  his  son's  soa  ;  and  the  descendants 
of  her  son  are  considered  aa  the  remoter  descendants  of  her  father.  But  the 
natural  father  of  her  son,  and  his  forefathers,  are  considered  as  anoeeflora  in 
a  seoenctory^  degree,  like  a  maternal  gran^fatket.  ''  He  shall  inherit, 
as  a  son,  the  estate  of  Im  father  asMi  matemil  grandfathier  wh9  kftwi 


Digitized  by  VjOOQ IC 


342  LBGITIUATE  AND  ADOPTED  SONS.         [bOOK  V.  CH.  IV. 

no  male  issue"  (CCI) ;  "  as'*  is  employed  in  the  sense  of  similarity ;  **  who 
leaves  no  male  issue"  refers  to  the  word  **  father."  The  double  set  of 
oblations  shall  not  be  oflPered  by  him  for  his  natural  father,  since  he  is  not 
related  to  different  persons  in  the  degree  of  a  son :  for  a  man  appointing 
his  daughter  to  raise  up  isiuefor  him,  gives  her  to  a  son-in-law ;  that  husband 
in  a  manner  consents  to  relinquish  every  right,  and  her  father  gives  her  lo 
him  merely  to  be  enjoyed  :  the  son,  produced  by  her,  does  not  revert  to  the 
family  of  his  natural  father  for  any  occasion  he  may  find  to  claim  his  son. 
Has  not  the  father,  who  furnishes  the  seminal  fluids,  an  equal  claim  to 
the  son  produced  therefrom,  as  ib  expressed  in  the  text,  "a  son  formed 
of  seminal  fluids  and  of  blood,  proceeds  from  his  fathei*  and  mother"  (Book 
II,  Chap.  IV,  V.  8)  ?  It  should  not  be  objected,  that  here,  as  in  the  case  of 
a  son  begotten  on  a  wife  by  a  kinsman,  the  offspring  belongs  to  the  owner 
of  the  fleld,  not  to  him  who  cast  the  seed.  If  there  be  an  express  agree- 
ment, the  produce  of  the  seed  may  be  claimed  by  the  owner  of  the  field  :  but 
in  this  case,  although  the  son-in-law  knew  not  that  she  was  appointed  to 
raise  up  issue  for  her  father,  still  her  male  child  is  truly  the  son  of  an 
appointed  daughter.  Thatis  intimated  by  Sanc'ha  and  Lic'hitx  (CCIV). 
To  the  question  proposed  the  answer  is,  No ;  for  the  matter  must  be  settled 
agreeably  to  the  practice  which  prevails  in  the  case  of  produce,  where 
the  intention  of  the  party  has  been  declared  in  these  words,  "  by  whom- 
soever seed  may  be  sown,  the  produce  of  this  my  fleld  shall  be  mine  :" 
in  that  case,  if  an  agreement  have  been  made,  the  owner  of  the  seed 
shall  take  half  the  produce ;  but  if  no  express  agreement  have  been  made,  the 
owner  of  the  fleld  shall  have  the  whole  produce.  Or,  the  practice  which 
subsists  in  respect  to  cattle,  may  be  admitted  in  the  case  of  an  appointed 
daughter. 

CCXIV. 

Menu: — As  with  cows,  mai'es,  female  camels,  slave  girls,  milch 
buflfaloes,  she  goats,  and  ewes,  it  is  not  the  owner  of  the  bull^  or 
oilier  father,  who  owns  the  oflfepring ;  even  thus  is  it  with  the  wives 
of  others. 

2.  They  who  have  no  property  in  the  field,  but,  having  grain  in 
their  possession,  sow  it  in  soil  owned  by  another,  can  receive  no 
advantage  whatever  from  the  corn  which  may  be  produced. 

3.  Should  a  bull  beget  a  hundred  calves  on  cows  not  owned  by  liis 
master,  tiiose  calves  belong  solely  to  the  proprietors  of  the  cows : 
and  the  strength  of  the  bull  was  wasted. 

4.  Thus  men,  who  have  no  marital  property  in  women,  but  sow  in 
the  fields  owned  by  others,  may  raise  up  fruit  to  the  husbands ;  but 
the  procreator  can  have  no  advantage  firom  it 

5.  Unless  there  be  a  special  agreement  between  the  owners  of  the 
land  and  of  the  seed,  the  fruit  belongs  clearly  to  the  land-owner ; 
for  the  receptacle  is  more  important  than  the  seed* 

But  there  is  this  diflPerenoe,  that  the  connexion  qf  tie  produce  with  tie 
receptacle  is  inferior  to  its  connexion  with  the  seed. 
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This  appointed  daughter  is  mentioned  by  Msirir  separately  from  the 
thirteen  sons.  She  is  not  male,  and  therefore  she  is  not  placed  under 
the  same  head  with  sons.  The  son  of  an  appointed  daughter  is  mentioned 
by  other  Sages,  as  the  son  self-given  is  omitted  by  one  and  noticed  by 
another.  According  to  this  opinion,  as  the  son's  son  inherits  on  failure 
of  the  son,  so,  on  failure  of  the  appointed  daughter,  her  son  inherits  the 
estate.  It  should  not  be  objected,  that,  if  two  daughters  be  so  appointed, 
and  one  of  them  decease,  the  other  would  have  an  equal  title  with 
the  son  of  the  deceased  daughter.     It  may  be  so,  if  authorized  by  the  law. 

ccxv. 

Vrihaspati  : — One  alone,  namely,  the  son  of  the  body,  is  declared  to 
be  owner  of  the  wealth  left  hy  his  father ;  an  appointed  daughter  is 
equal  to  him ;  but  the  other  sons  shall  only  be  maintained. 

The  text  of  Yasisht'ha  concurs  in  describing  the  appointed  daughter 
as  affiliated  (CCIII).  But  is  not  this  inconsistent  with  the  form  of  appoint- 
ment mentioned  by  Vasisht'ha  ?  for  he  acknowledges  the  son  of  the 
appointed  daughter  to  be  the  adopted  son  of  her  father. 

COXVI. 

Vasisht'ha: — "This  damsel,  who  has  no  brother,  I  will  give  unto 
"  thee,  decked  with  ornaments ;  the  son,  who  may  be  bom  of  her, 
"  shall  be  my  son.'* 

1^0 ;  for  the  second  word  ''  son"  here  signifies  descendant ;  and  since 
the  offspring  of  the  daughter  is  the  descendant  of  her  father,  it  follows  that 
she,  becoming  the  root  of  that  lineage^  is  considered  as  similar  to  a  son.  In 
fact,  the  appointed  daughter  becomes  a  son  when  the  declaration  runs 
in  this  form,  *'  this  daughter  shall  raise  up  offspring  to  me,  as  if  she 
were  my  son  ;"  and  her  claim  to  the  family  of  her  father  remains  unaltered. 
But  her  son  alone  is  considered  as  the  son  of  his  maternal  grandfather^ 
when  the  declaration  runs  in  this  form,  '*  her  son  shall  be  my  son  ;"  and  in 
this  case,  her  son,  instead  of  herself,  belongs  to  the  family  of  his  maternal 
grandfather.  In  Mxktt's  opinion,  the  appointed  daughter  is  not  qualified 
to  offer  the  double  set  of  funeral  cakes  and  the  like ;  for,  in  fact,  she  is 
a  woman.  The  mother,  maternal  grandmother,  and  maternal  great  grand- 
mother, compose  her  son's  maternal  line;  the  mother,  maternal  grand- 
father, and  maternal  great  grandfather,  his  paternal  line  ;  and  the  maternal 
grandfather  and  so  forth,  ascending  to  the  third  degree,  the  line  of  his 
maternal  grandfather :  in  some  cases,  the  same  person  must  be  acknowledged 
to  hold  a  double  relation.  But,  according  to  other  opinions,  the  mother, 
maternal  great  grandmother,  and  maternal  grandfather's  grandmother, 
compose  the  maternal  line ;  the  maternal  grandfather  and  so  forth,  ascending 
to  the  third  degree,  the  paternal  line ;  and  there  is  no  maternal  grand- 
father's line,  for  it  is  unacknowledged  by  the  law.  It  should  not  be  argued, 
that  the  maternal  grandmother  is  considered  as  a  mother,  because  the 
following  verse  exhibits  a  daughter  appointed  with  the  concurrence  of 
his  wife  ^XTABifrPA,  by  Mbittj,  sprung  from  the  self-ezisteni  Since  there  is 
nothing  to  prevent  the  maternity  of  the  natural  mother,  the  maternity 
of  another  is  merely  figurative,  like  that  of  a  stepmother. 
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^Sri  BIdgavata  : — To  Ruchi,  O  king !  with  the  consent  of  "Sbtarupa, 

lie  gave  'Acuri,  imposing  on  her  the  duty  of  an  appointed  daughter, 

although  she  had  brothers  Kving. 

The  superiority  of  the  son  produced  by  an  appointed  daughter, 
compared  with  th«  son  begotten  on  a  wife  2y  a  kintman,  is  founded  on 
his  not  being  procreated  by  an  adulterer.  For  this  cause  the  second  place 
is  assigned  to  him  by  Yajnta.walcta  and  others:  but  Vasisht'ha.  and  the 
rest  assign  him  the  third  place,  supposing  the  case  of  bis  inferiority  in 
virtue,  compared  with  the  son  of  a  wife  begotten  hy  a  kinsman  duly 
authorized ;  but  not  considering  him  as  inferior,  because  the  seed  and 
field  both  appertain  to  another :  ior  the  right  of  obtaining  offspring  from  this 
woman  is  not  forfeited,  any  more  than  the  property  of  the  owner  in  a  thing, 
pledged  for  use. 

CCXVIL* 
Brahms  purAna:-— The  son  begotten   by  a  man  himself  in  lawful 

wedlocky  even  though  last  bom,  shall  enjoy  the  whole  of  the  estate : 
let  the  son  of  a  wife  begotten  by  a  kinsman  obtain  a  third  part  as 
his  share ;  and  the  son  of  an  appointed  daughter,  a  fourth : 

2.  The  son  made  by  adoption  shall  have  a  iiflh  part  ;  the  son  of 
concealed  birth,  a  sixth ;  the  son  rejected,  a  seventh ;  and  the  son  of 
an  unmarried  girl,  an  eighth : 

3.  The  son  of  a  pregnant  bride  takes  a  ninth  part ;  the  son  bought,  a 
tenth ;  the  sou  by  a  twice  married  woman,  the  next  share,  or  an 
eleverdh  part ;  the  son  self-given,  a  twelfth ; 

4.  And  the  son  by  a  ^Sudra  enjoys  a  thirteenth  part  of  his  father's 
estate. 

How  shall  the  partition  be  made  ?  Kot  by  allotting  to  the  son  of 
a  wife  Bo  much  as  is  a  third  part  of  the  whole  estate ;  to  the  son  of  an 
appointed  daughter,  a  fourth  of  the  whole;  to  a  sod  made  ^  <tdoftion^ 
a  firtli  of  it ;  and  so  on  progressively  down  to  the  son  by  a  S&dra :  for,  were 
it  so,  no  share  would  remain  for  the  son  of  the  body  and  the  rest.  Thus,  if 
there  happened  to  be  sons  of  twelve  descriptions  to  inherit  an  estate  of 
fifteen  suvernas :  and  five  suvemas  were  given  to  the  son  begotten  on  the 
wife  by  a  kinsman  :  three  and  three-quarters  to  the  son  of  an  appointed 
daughter ;  three  to  a  son  made  by  adoption  ;  and  two  and  a  half  to  the  son 
of  concealed  birth  ;  something  more  than  two  suvernas  ought  to  be  given 
to  a  son  rejected  by  his  natural  parents  .*  but  this  cannot  be  made  good. 
What  then  would  be  the  situation  of  the  rest  f  It  should  not  be  said,  that^ 
dividing  the  whole  of  the  wealth  into  three  parts,  the  son  of  a  wife  may 
take  one ;  and  next,  dividing  the  residue  into  fonr  parts,  the  son  of  an 
appointed  daughter  may  take  one  such  part ;  and  the  partition  nay  proeeed 
in  this  manner.    For,  after  the  last,  namely,  the  son  by  a  SQdra,  has  taken, 

*  TIm  first  verse,  a  part  of  which  haa  been  afa^ady  ^oted  at  ▼.  Ill,  U  dted  at  length  hi 
this  place,  the  rest  ave  oocaaioiiaUy  qvoted  Sa  anhseqnant  seetSons :— I  insert  the  whole  for  a 
general  view  of  the  fhares  allotted  to  the  cRffeisnt  aeiiB,  oombiiiing  the  diaperaed  quottftioas, 
and  correcthig  them  from  the  Oaipa  drtmth  where  the  text  ia  dted  at  ftdl  length.       T. 
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hit  thirteenth  share,  there  would  he  no  person  to  take  the  remainder,  nor 
any  fixed  role  to  determine  the  share  of  a  8on  hegotten  in  lawful  wedlock : 
and  if  the  son  of  the  hody  take  that  residue  ^nlj,  his  share  would  he  very 
small.  Nor  should  it  he  argued,  that,  after  the  death  of  the  father,  the  son 
hegotten  in  lawful  wedlock  succeeds  to  the  whole  estate,  hut  shall  give  the 
other  sons,  if  such  there  he,  the  shares  which  the  law  assigns  to  them :  hut, 
if  there  he  no  son  of  the  hody,  the  son  hegotten  on  a  wife  by  a  kinsman 
shall  take  one  part  out  of  the  three,  and  the  collateral  heirs  shall  take  the 
residue ;  or  if  there  he  sons  of  other  descriptions,  shares  shall  he  allotted  to 
them,  as  ordained  hy  the  law,  out  of  that  residue.  On  the  contrary,  if  there 
he  sons  of  every  description,  the  rest  have  no  title  to  any  part  of  the  estate, 
the  whole  of  which  is  in  the  first  place  taken  hy  the  son  of  the  hody.  The 
seeming  difficulty  is  thus  reconciled  :  if  there  be  a  son  hegotten  in  lawful 
wedlock,  he  alone  shall  take  the  whole :  hut  an  only  son  of  another  descrip- 
tion being  left,  that  son,  if  he  were  hegotten  on  the  wife  hy  a  kinsman, 
shall  take  one  ptrt  out  of  three ;  if  he  he  the  son  of  an  appointed  daughter, 
a  fourth  part.  Such  is  the  order  of  proceeding.  But  if  there  he  sons  of 
many  descriptions,  the  texts  of  Sano'ha  and  Lio'hita  and  the  rest 
(CLXXXVl,  CCXLVII,  Ac.)  are  applicable  instead  of  the  present  text. 

The  estate  shall  be  divided  into  ten  parts  for  these  sons  (namely  for 
those  mentioned  in  the  text  CLXXXVl  2,  See  v.  CCXLVII) :  two  shaies 
must  he  allotted  to  the  father ;  two  to  his  son  begotten  in  lawful  wedlock  ; 
three  to  the  son  begotten  on  his  wif#  hy  a  kinsman,  and  to  the  son  of  his 
appointed  daughter,  and  one  each  to  the'  three  others.  The  first  term  in  the 
text  {viealpa  or  alternative)  here  relates  to  the  rule  of  partition. 

The  Betndeara, 

Kinsmen  are  those  who  belong  to  the  same  race,  and  who  share  the 
duty  of  offering  funeral  cakes  and  water ;  heirs  are  such  as  participate  in  the 
estate*  The  law-giver  himself  explains  the  words  "  kinsman"  and  "  heir,*' 
**  one  who  belongs  to  the  same  race  with  his  father  and  paternal  grandfather, 
&cV  The  paternal  grandfather  is  mentioned  for  the  sake  of  his  estate 
which  is  to  be  divided,  and  for  the  sake  of  the  pdrvana  and  irdddha  which 
are  to  be  performed.  The  distribution  of  ten  shares  is  made  by  the  father 
for  the  property  left  hy  the  paternal  grandfather.  But  afber  the  death 
of  the  father,  his  own  acquired  property,  and,  in  his  lifetime,  the  residue  of 
ity  after  he  has  taken  a  considerable  part  for  himself,  must  he  divided  into 
eight  shares,  of  which  two  belong  to  his  son  begotten  in  lawful  wedlock ; 
one  and  a  half  to  the  son  of  his  wife  begotten  hy  a  kinsman  ;  one  and  a  half 
to  the  son  of  his  appointed  daughter ;  (for  it  is  suggested,  that  partition 
must  be  made  without  admitting  any  disparity  between  these  two  :)  and  one 
share  each  shall  he  allotted  to  the  rest,  namely,  to  the  son  hy  a  woman 
twice  married,  to  the  son  of  a  young  woman  unmarried,  and  to  the  son  of 
concealed  birth.  What  becomes  of  the  son  given,  the  son  made  ly  adoption, 
and  the  rest  P  It  is  inferred  from  the  text,  that  food  and  raiment  only  shall 
be  allotted  to  them :  and  this  must  be  understood  when  the  son  given 
and  the  rest  are  not  of  equal  class  toiih  their  adoptive  father. 

But  MiSBA  remarks,  that '  Mbntt  and  all  other  lawgivers  declare  the 

*  son  hegotten  in  lawful  wedlock  to  he  heir  of  the  whole  estate,  although 

*  there  be  sons  of  other  descriptions ;  the  same  legislators  also  mention  the 
'  allotment  of  shares  to  those  other  sons :  this  seeming  contradiction  must 
'  he  reconciled  hy  saying,  that  if  the  son  of  the  body  he  virtuous,  he  alone 

*  shall  succeed  to  the  whole  estate ;  but  if  be  be  deficient  in  good  qualities, 

Br 
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'  and  the  rest  be  virtaouB,  the  estate  shall  be  distributed  in  the  mode 
'  proposed.'  That  is  liable  to  objection  ;  for  no  specific  share  is  mentioned 
in  the  Brahme  purdna,  for  a  son  begotten  in  lawful  wedlock  but  deficient 
in  virtue ;  and  there  is  no  difficulty  in  explaining  the  phrase, ''  shall  enjoy 
the  whole  estate"  (GGXVII),  as  signifying  that  he  shadl  take  a  full  share. 
''  If  there  be  many  similar  ciaimantt,  all  share  the  estate."  This  shall  be 
hereafter  discussed. 

"Claim  the  family  of  their  adaptive  fathers''  (CLXXXIV  2);  they 
belong  to  the  same  race ;  they  perform  the  duties  incumbent  on  a  son,  offering 
the  funeral  cake  and  water  and  so  forth,  and  are  therefore  described  as 
claiming  the  family  of  their  adoptive  fathers ,  The  son  of  an  unmarried  girl 
and  the  rest  are  here  described  as  clidming  the  family,  to  forbid  their  parti- 
cipation in  the  estate,  if  there  be  any  one  of  the  others,  namely,  the  son 
begotten  in  lawful  wedlock  and  the  rest  who  are  mentioned  in  the  first  text. 
They  shall  have  a  fourth  part  of  the  estate,  on  a  partition  made  during  the 
life  of  the  father,  if  there  be  no  son  of  the  body  or  other  son  of  the  first 
series  :  but,  if  the  father  decease  leaving  no  son  bom  in  lawful  we&ock,  they 
severally  succeed  to  the  whole  estate  in  tegular  order.  The  Betn&eara. 

In  the  order  specified  in  the  same  text ;  for  he  has  not  mentioned 
whether  the  order  be  that  of  the  words  or  of  the  sense ;  but  since  legislators 
differ  on  this  point,  the  order  specified  by  them  cannot  be  here  adduced. 

The  form  of  partition  is  as  follows :  when  the  distribution  is  made 
by  the  father,  his  son  bom  in  lawful  wedlock  shall  take  a  full  share ;  the  son 
begotten  on  his  wife  by  a  kinsman,  and  other  sons  of  the  first  series^  shall 
take  a  third  part  of  a  share ;  the  son  of  an  unmarried  girl,  and  others  of  the 
second  series ^  shall  have  food  and  apparel  only.  But  if  there  be  no  son 
of  the  body,  the  son  of  the  wife  shall  have  a  full  share,  and  a  son  given  and 
the  rest  shall  take  the  third  part  of  a  share,  but  the  son  of  an  unmarried* 
girl  and  the  rest  shall  have  a  maintenance  only.  Should  there  be  no  son  of 
the  first  rank  including  one  of  concealed  birth,  then  the  son  of  an  unmarried 
girl  and  the  rest,  if  such  there  be,  shall  all  take  a  fourth  part ;  consequently 
the  father  shall  have  eight  times  as  much,  that  is,  double  what  is  allotted  to 
the  son  rejected.  But  the  father  being  dead,  the  son  of  a  wife  begotten 
by  a  kinsman,  and  other  sons  of  the  Brat  series,  shall  have  a  share  equal 
to  a  third  part  of  what  is  allotted  to  the  son  begotten  in  lawful  wedlock ; 
and  the  son  of  an  unmarried  girl,  and  others  of  the  second  series,  shall  obtain 
a  maintenance  only :  but,  if  there  be  no  son  oji^'the  body  or  the  like,  the  first 
in  rank  among  sons  pf  the  second  series,  who  do  survive^  shall  take  the 
whole  estate ;  but  another  inferior  son  shall  have  a  share  equal  to  a  third 
part.  The  son  of  a  wife  begotten  by  a  kinsman  does  obtain  a  third  part,  if 
there  be  a  son  of  the  body :  but  whence  is  it  deduced,  that  the  son  of  a 
pregnant  bride  shall  have  a  third  part,  if  the  sou  of  an  unmarried  girl  be  the 
principal  heir  f  His  third  share  is  deduced  from  the  text  of  DivALA 
(CXC  4),  such  participation  not  being  mentioned  by  G6tama.  It  should 
not  be  argued,  (because  66tama  describes  the  sons  of  the  first  series,  from 
the  son  begotten  in  lawful  wedlock^  down  to  the  son  of  concealed  birth,*  as 
inheriting  property ;  and  the  son  of  an  unmarried  giri,  and  others  of  the 
secomd  series,  as  entitled  to  a  fourth  part  of  the  paiemal  estate,  on  failure  of 
sons  begotten  in  lawful  wedlock  and  the  rest ;)  that  they  ought  to  share 
equally.     Were  it  so,  the  observation  in  the  Retndpara,  that  they  severaUy 

*  Donn  to  the  don  rejected.    See  the  text  CLXXXIV. 
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Buoceed  to  the  whole  estate  in  regular  order,  would  be  impertinent  It 
is  nowhere  seen,  that  a  son  of  a  wife  begotten  by  a  kinsman,  and  other 
inferior  sons,  share  equally  with  the  sou  of  the  body ;  for  that  is  virtually 
denied  hy  a  text  above  eited  (CXC).  Or  the  text  of  the  Brahme  purana 
may  be  only  applicable  daring  the  life  of  the  father,  in  thid  mode :  when 
partition  of  property  left  by  the  paternal  grandfather  is  made  by  the 
father,  a  ehare  equal  to  a  thud  part  of  half  what  is  received  by  the  father 
shall  be  allotted  to  the  son  of  his  wife  begotten  by  a  kinsman,  a  fourth 
part  of  such  a  moiety  to  the  son  of  an  appointed  daughter,  and  one  such 
moiety  to  his  son  begotten  in  lawful  wedlock  ;  partition  may  proceed 
in  this  form :  and  the  phrase  "  shall  enjoy  the  whole"  may  signify,  shall 
liave  a  full  share,  ihefa&er  receiving  twe  iluiree.  But  the  father  being  dead, 
the  son  begotten  on  his  wife  by  a  kinsman  shall  have  an  allotment  equal  to 
a  third,  and  the  son  of  his  appointed  daughter  one  equal  to  a  fourth,  part  of 
what  is  received  by  the  son  b^otten  in  lawful  wedlock ;  and  the  partition 
may  proceed  in  this  mode.  For  instance,  if  the  father  receive  twenty-four 
eMvemae,  the  son  of  his  body  shall  receive  twelve;  the  son  of  his  wife 
begotten  by  a  kinsman,  sic ;  the  son  of  his  appointed  daught^,  four ; 
and  the  son  made  by  adoption,  three  suver^un,  and  so  forth :  or  the  son 
of  his  wife  shall  receive  four;  the  sou  of  his  apt>ointed  daughter,  three 
euoemM,  and  so  forth. 

If  there  be  no  son  begotten  in  lawful  wedlock,  but  a  son  of  the  wife 
begotten  by  a  kinsman,  a  son  of  an  appointed  daughter,  and  a  son  made  by 
adoption;  in  that  case  the  son  of  the  wife ^  inheriting  the  whole  estate 
as  next  in  succession,  what  share  belongs  to  the  son  of  an  appointed 
daughter  ?  It  should  not  be  said,  he  shall  have  a  fourth  part  only,  as 
si:^^sted  by  the  text  (OGXVII).  That  must  be  understood,  from  the 
subject  of  the  ordinance,  to  mean  only  the  fourth  part  of  the  allotment 
given  to  the  son  begotten  in  lawful  wedlock.  Kor  should  it  be  said,  that, 
t-he  son  of  the  wife  being  advanced  to  the  place  of  the  son  begotten  in 
lawful  wedlock,  and  the  son  of  an  appointed  daughter  and^the  rest  bein^ 
each  raised  one  step,  they  shall  receive  a  third  part  and  so  forth.  There  is 
no  law  to  that  effect.  To  the  question  proposed,  the  answer  is :  the  same 
disparity  of  allotments  which  took  place  between  a  son  of  the  wife  and  a  son 
of  an  appointed  daughter  when  there  was  a  son  of  the  body,  shall  also  take 
place  in  the  present  instance:  for  examf^le,  a  share  one-third  less  than 
the  allotment  given  to  the  son  of  the  wife  shidl  be  assigned  to  the  son  of  an 
aj^inted  daughter ;  six  ettvernae  being  received  by  the  son  of  the  wife, 
a  share  diminished  by  one-third  (or  two  ewoemat),  and  consequently  amount- 
ing to  four  euvemas,  shall  be  allotted  to  the  son  of  the  appointed  daughter. 
The  same  should  be  tmderstood  in  respect  of  a  son  made  oy  adoption,  and 
the  rest;  and  a  similar  method  may  be  observed,  when  the  son  of  an 
appointed  daughter,  or  another  son  of  lower  rank,  is  principal  heir. 

The  son  of  an  appointed  daughter  is  described  in  the  Brahme  purana  as 
inferior  in  rank  to  the  son  of  a  wife  begotten^by  a  kinsman ;  and  this  must 
be  understood  when  the  son  of  the  wife  is  procreated  by  a  man  of  the  highest 
rank.  He  is  described  by  YiJSTAWixCTA  as  superior  to  the  son  of  the 
wile ;  and  this  must  be  understood  when  the  appointed  daughter  is  given  to 
a  bridegroom  of  the  highest  rank.  If  both  are  derived  from  the  highest 
origin,  and  are  both  equal  in  merit,  it  must  be  held  reasonable,  that  a  third 
or  a  fourth  part  should  be  equally  albtted  to  each;  The  text  of  Sanc'ha 
and  Lio*HiTA  (CCXLVII)  is  applicable  when  both  ate  derived  from  the 
highest  origin,  and  are  equal  in  merit ;  but  the  form  of  distribution  is  there 
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propounded,  supposing  no  disparity  between  them.  The  very  low  place 
assigned  by  G6tama  to  the  son  of  an  appointed  daughter,  is  proportionate 
to  the  decline  of  virtue.  It  is  observed  in  the  Retndcara,  that  this  allot- 
ment of  a  fourth  part  (CLXXXIV)  supposes  the  sou  to  be  transcend  en  tly 
virtuous ;  the  Brahme  purdna  supposes  them  imbued  with  bad  qualities. 
But  in  what  respect  is  the  rank,  or  the  allotment,  ordained  by  Gotama  for 
the  son  of  an  appointed  daughter,  superior  to  that  which  is  directed  in  the 
Brahme  purdma  ?  for  the  allotment  of  a  fourth  part  is  only  ordained  on 
failurti  of  sons  begotten  in  lawful  wedlock,  and  the  rest,  but  is  allowed  in 
the  Brahme  purdna^  although  there  be  a  son  of  the  body  or  the  like,  since 
the  case  of  failure  of  sons  begotten  in  lawful  wedlock  is  not  there  mentioned, 
and  precedence  is  there  allowed  to  the  son  of  the  appointed  daughter  above 
the  son  made  hy  adoption.  It  should  not  be  argued,  because  the  son  of 
the  body  is  mentioned  as  taking  the  whole  succession,  that  the  8on*of  the 
wife  shall  only  have  a  third  part,  and  the  son  of  an  appointed  daughter  a 
fourth,  when  partition  is  made  by  a  father  who  has  no  son  of  his  body.  It 
is  absolutely  necessary  to  limit  the  meaning  of  the  phrase  *^  shall  enjoy  the 
whole  ;**  else  the  father  would  be  deprived  of  all  participation.  Accordingly 
Dkvala  says,  "  such  among  them  as  are  of  the  same  class  shall  have,  as 
their  share,  one-third  part  of  the  property**  (CXC4).  Having  premised 
"  should  a  son  of  the  body  be  afterwards  bom,**  he  propounds  a  short  rule  of 
general  import  concerning  their  allotments.  It  should  not  be  affirmed,  that 
this  text  bears  a  different  import  because  the  order  varies.  Partition,  varying 
with  different  degrees  of  virtue,  being  admitted  for  the  sake  of  the  coinci- 
dence with  other  texts,  the  son  given  and  the  rest,  being  deficient  in  virtue, 
would  have  a  third  share,  if  there  be  a  son  of  the  body ;  and  the  same  sons, 
being  eminent  by  their  good  qualities,  would  have  no  share ;  which  would 
be  an  unjust  disparity.  Nor  should  it  be  affirmed,  that  the  text  of  the 
Brrnhmo  purana  relates  to  the  son  of  a  wife  begotten  by  a  kinsman,  and 
other  sons  unequal  in  class.  Catxatana  declares,  that  sons  unequal  in 
class  are  only  entitled  to  food  and  apparel. 

coxvm. 

Catyayana  :— a  son  of  the  body  being  bom,  the  adopted  sons  of  the 

same  class  take  one-third  as  their  portion ;  but  t;hose  of  a  different, 

tluLi  isyofa  lower  class,  are  entitled  only  to  food  and  raiment. 

Is  not  the  particular  distribution,  as  mentioned  in  the  Brahme  purdna, 
inconsistent  with  the  allotment  of  one-third  part,  as  ordained  by  Devala 
and  Cattataka  ?  It  should  not  be  said,  that  the  precepts  of  Devala  and 
CIttatana  relate  to  the  case  of  a  virtuous  son,  and  the  Brahme  purdnm  to 
the  case  of  a  son  deficient  in  virtue.  Were  it  so,  the  son  of  the  wife  and 
the  rest  being-  naturally  equal,  it  would  have  been  said,  ''  a  virtuous  son 
shall  obtain  a  third  part  as  his  share,'*  to  show  the  distinction  to  be  founded 
on  good  qualities,  instead  of  saying,  *'  the  son  of  a  wife  begotten  by  a 
kinsman  shall  obtain  a  third  part  as  his  share.**  To  the  question  proposed 
some  r  ply,  a  third  part  is  mentioned  as  the  principal  allotment,  for  the 
sake  of  illustration.  Consequently  the  general  rule  of  partitiou  must  be 
drawn  from  the  BraJme  pwrdna :  the  same,  to  whom  the  first  rank  is  assigned 
in  the  Br€ihme  purana  on  account  of  his  eminent  virtue,  is  placed  in  a  middle 
or  low  rank  by  another  author,  supposing  the  case  of  his  deficiency  in  virtue. 
Hence  the  same  share  which  is  ordained  for  a  son  given  and  the  rest,  on 
the  supposition  of  their  possessing  good  qualities,  is  allotted  to  the  son  of 
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an  uninai^md  girl  and  the  rest,  if  they  poAsess  such  good  qualities.  Such 
is  the  difference  in  the  opinions  delivered  by  various  Sages.  A  full  share 
n)ust'be  therefore  allotted  to  the  son  of  the  body  ;  participation  must  be 
allowed  to  the  son  of  an  appointed  daughter ;  a  fourth  part  of  such  a  share 
must  be  given  to  the  son  of  a  wife  begotten  by  a  kinsman ;  a  fifth,  to  the 
son  of  a  young  woman  unmarried  ;  a  sixth,  to  the  son  of  concealed  birth  ; 
a  seventh,  to  the  son  rejected  by  his  natural  parents  ;  an  eighth,  to  the  son 
of  a  pregnant  bride ;  a  ninth,  to  the  son  by  a  woman  twice  married  ;  a  tenth, 
to  the  son  given ;  an  eleventh,  to  the  son  self-given ;  a  twelfth,  to  the  son 
made  hy  adoption ;  a  thirteenth,  to  the  son  bought ;  and  a  fourteenth, 
though  not  expressly  mentioned,  to  the  son  by  a  Sudra,  else  he  would  be 
excluded  from  participation  :  such  is  the  intention  of  Dkyala.  The  meaning 
ofotherlegislatorsysay  these  lawyers,  should  be  similarly  explained.  Vachss- 
PATi  also  remarks,  that  other  lawyers  refer  the  allotment  of  a  third  part, 
ordained  by  CattAtaka,  to  the  case  of  a  son  given,  who  is  transcendently 
virtuous,  because  it  coincides  with  the  allotment  directed  in  the  Brahme 
purdna  for  the  son  of  a  wife  begotten  by  a  kinsman.  Hence  the  rest  must 
certainly  have  different  allotments,  not  all  a  third  part.  Consequently,  the 
remark  in  the  iUtn^oara^  that  this  allotment  supposes  sous  transcendently 
virtuous,  must  relate  to  the  son  of  a  young  woman  unmarried,  and  the  rest. 

CCXIX. 
HARiTA : — Dividing  the  property,  let  a  twenty-first  part  be  given  to 
the  son  of  a  young  woman  unmarried ;  a  twentieth,  to  the  son  by  a 
woman  twice  married ;  a  ninoteenth,  to  the  son  of  concealed  birtli ; 
an  eighteenth,  to  the  son  of  a  wife  begotten  by  a  kinsman;  a 
seventeenth,  to  the  son  of  an  appointed  daughter ;  and  the  remainder, 
to  the  son  of  the  body. 

If  the  father  be  dead,  a  twenty-first  part  of  the  whole  property  shall  be 
given  to  the  son  of  a  young  woman  unmarried  ;  but  in  his  lifetime,  a  twenty- 
first  part  of  the  share  allotted  to  the  son  begotten  in  lawful  wedlock. 
Such  is  the  form  of  partition  ordained  by  Habita.  The  term  employed 
(miishydyana)  is  explained  in  the  Retndeara,  son  of  concealed  birth.  These 
SODS  are  mentioned  by  Hakita,  as  occupying  the  first  rank  (CLXXXYII). 
Lacshmid'haba  explains  the  terms  of  the  text  last  cited,  ''heirs  to 
kinsmen;**  that  is,  they  take  the  heritage  of  collaterals,  such  as  paternal 
uncles  and  the  rest.  The  term  which  occurs  in  that  text  (sahasddrighta) 
signifies  a  son  made  hy  adoption.  This  law-giver  allows  them  food  and 
raiment  only,  on  the  supposition  of  their  belonging  to  a  lower  class,  or  on 
that  of  their  great  deficiency  in  virtue. 

According  to  this  legislator,  the  son  of  an  appointed  daughter  is  second 
in  rank,  for  he  is  so  placed  in  the  allotment  of  shares.  By  one  authority  he 
is  placed  in  a  very  low  rank,  supposing  the  case  of  his  great  deficiency  in 
good  qualities.  Consequently,  if  the  sou  of  a  young  woman  unmarried,  or 
the  son  made  htf  adoption^  he  virtuous,  then,  the  son  of  an  appointed 
daughter,  being  very  deficient  in  good  qualities,  shall  not  succeed  to  the 
whole  property  ;  but  on  failure  of  sons,  from  the  son  of  the  hody,  to  the  son 
by  a  twice-married  woman,  he  alone  shall  succeed  to  the  estate.  Such  is 
the  opinion  of  G6tama  (GLXXXIV).  Other  opinions  must  be  reconciled 
in  a  similar  manner.  It  would  be  useless  to  investigate  the  distinctions  of 
degrees  of  virtue,  which  must  depend  on  very  subtile  reasoning ;  such  an 
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enquiry  would  wmeeesBorify  enlarge  the  volume,  and  is  therefor^  omitted. 
But,  in  fact,  the  son  of  an  appointed  daughter  is  either  second  or  third 
in  rank,  according  to  the  degree  of  virtue  by  which  the  son  of  the  wife 
begotten  by  a  kinsman  is  distinguished ;  for  he  is  so  placed  byMiiNir,TAJNT- 
AWALOYA,  KArbda,  Vbihasfati,  Baudhatana,  Vishnu,  Habita,  Dbvala, 
Yasisht'ha,  Sako*ha  and  Lichita,  Yama,  the  Brdhme  pwrdna^  and  the  rest. 
Consequently,  if  there  be  lefb  both  a  son  of  the  wife  begotten  by  a  kinsman, 
and  the  son  of  an  appointed  daughter,  he  alone  who  iA  virtuous  shall  inherit  ( 
but  if  both  be  equally  endued  with  good  qualities,  ike  §an  of  the  appointed 
daughter  shall  lUone  inherit,  for  he  was  not  begotten  by  an  adultsirer.  It 
should  not  be  argued,  that  the  son  of  the  wife,  being  produced  from  the 
man's  own  field,  is  more  intimately  connected  withhU adoptive  fmiher.  The 
father  has  not  lost  his  right  to  obtain  offspring  through  his  appointed 
daughter;  and  the  son  of  that  daughter  is  fii«<^'al0Jy  produced  from  the  man's 
own  field,  the  mother  of  that  daitghier.  I^or  should  it  be  argued,  that 
the  son  of  that  wife  is  begotten  by  one  duly  appointed,  but  the  son  of 
an  appointed  daughter  is  begotten  by  a  stranger  not  expressly  authorised  ; 
and  therefore  the  son  of  the  wife  is  more  intimately  c<mnected  with  his 
adoptive  father.  When  the  appointed  daughter  was  given  in  marriage,  the 
son-in-law  was  nominated  to  raise  up  ofipripg ;  but  the  son  of  an  aj^pointed 
daughter,  described  by  Mbnij,  inherits  as  a  son's  son.  This  brief  exposition 
may  suffice. 

CCXX. 
Menu  :  d — Between  a  son's  son  and  the  son  of  siteh  a  daughter,  there 
is  no  difiorence  in  law ;  since  their  father  and  mother  both  sprang 
from  the  body  of  the  same  man. 
j3'     By  that  male  child,  whom  a  daughter  thus  appointed,  either  by 
an  implied  intention,  or  a  plain  declaration,  shall  produce  from  an 
husband  of  an  eqi^al  class,  the  maternal  grandfather  becomes  inlaw 
the  sire  of  a  son's  son ;  let  him  give  the  funeral  cake,  and  possess 
the  inheritance.* 
7'    The  son,  however,  of  sncli  a  daughter,  who  succeeds  to  all  the 
wealth  of  her  father  dying  without  a  son,  must  ofiR^  two  fimeral 
cakes,  one  to  his  ovm  father,  and  one  to  the  father  of  his  mother. 

CCXXL 
Sanc'ha  and  Lic'hita  .-—Between  a  son,  and  the  son  of  eueh  an 
appointed  daughter,  there  is  no  difference. 

The  son  of  an  appointed  daughter  being  considered  as  a  descendant  in 
the  male  line,  there  is  no  difference  between  a  son's  son  and  the  son  of  mek 
a  daughter ;  for,  the  appointed  daughter  being  considered  as  a  son,  her  male 
issue  is  held  similar  to  a  son's  son.  It  is  hereby  intimated,  that,  as  a  son's 
son  succeeds  to  the  heritage  on  failure  of  the  son,  so  does  the  male  child  of 
an  appointed  daughter  succeed  on  failure  of  her ;  and  he  shall  take  a  share 
in  right  of  his  mother,  if  there  be  a  son  of  another  description,  or  if  there  be 


•  Betwaen  this  and  the  ioHowing  verse,  the  hemistich,  which  has  beta  laitrfted  «t  OCIX, 
is  agtin  cited.  T. 
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another  appobted  dai^bter.  This  text  is  inserted  by  JiiidTATlHAirA 
and  the  rest  under  the  title  of  Socoession  to  the  estate  of  one  who  leaves  no 
male  issue,  as  showing  generally^  that  the  son  of  a  daughter  shall  take 
the  estate  of  a  maternal  grandfather  who*  leaves  no  son  :  this  will  be 
discussed  in  its  place. 

**  Appointed  by  an  implied  intention  ;"  by  no  express  declaration 
that  she  is  selected  to  raise  up  a  son  to  her  father,  but  thus  appointed 
by  an  act  of  the  mind  unexpressed.  '^  By  a  plain  declaration,*'  declared  in 
express  words  to  be  thus  appointed.  "  From  an  husband  of  equal  class," 
mentioned  to  exclude  a  husband  of  inferior  class,  for  it  would  be  incon- 
sistent with  common  sense  to  exclude  one  of  superior  class :  and  it  is 
recorded,  that  the  daughters  of  Dacsha  (lord  of  created  beings,  and  son 
of  PBA.CHferA.B,  the  descendant  of  a  king  nan!i^  Pfifr'nir,)  were  married 
to  Casyapa,  and  appointed  to  raise  up  issue  to  their  father. 

CCXXIL 
MfiNU:— In  this  manner  Daosha  himself  lord  of  created  beings, 

anciently  i^pointed  aU  his  fiify  daughters  to  raise  up  boos  to  him, 

for  the  sake  of  mnltiplying  his  race : 
2.    He  gave  ten  to  D'hbkha,  thirteen  to  Casyapa,  twenty-seven  to 

S6ifA,  king  ofBr&kmanas  and  medical  planUy  after  doing  honour  to 

them  with  an  affectionate  heart. 

''In  this  manner;"  in  the  form  for  appointing  daughters  to  raise 
up  sons  to  their  fathers :  that  shall  be  hereafter  detivered. — It  should 
not  be  objected,  that  this  Dacsha.  is  he  who  sprang  from  the  toe  of 
Bba-HmI.  He  is  not  recorded  in  the  Sri  Bhigftvata^  as  giving  his  daughters 
to  Casyapa,  but  as  giving  one  to  ^iva.*  Nor  should  it  be  objected, 
that  the  daughters  of  Daos(HA,  who  sprang  from  BbahmI,  are  mentioned  in 
other  works  as  maxried  to  Casyapa,  whieh  therefore  coincides  with  the 
institutes  of  Msinr.  Since  the  Bhiganaia  may  servo  to  reooncilo  the 
apparent  contradiction,  it  would  be  improp^  to  reject  its  authority. 

''  Let  him  give  the  funeral  cake,  and  possess  the  inheritance," 
(CCXX  /3')  ; '  as  a  son's  son,'  must  be  supplied.  The  gift  of  the  fonenJ  cake 
is  mentioned  under  the  title  of  InheritsAice,  to  show  that  succession  to  the 
heritage  is  founded  on  the  benefit  conferred  by  offering  the  funeral  cake. 
The  consequence  of  this  will  be  explained  under  the  head  of  Succession 
to  the  estate  of  one  who  leaves  no  male  issue.  ''  Dying  without  a  son" 
(CCXX  Y) '  this  is  explained  in  the  Retmeara^  and  by  Cxtll^cabhatta, 
leaving  no  son  by  himself  begotten.  That  is  pertinent  on  the  supposition 
that  an  appointed  daughter  is  considered  as  a  son.  ^  Who  succeeds  to  i£ 
the  wealth  of  hU  iather"  (ibid) ;  of  his  natural  father :  the  legislator  proceeds 
to  mention  the  benefit,  in  right  oi  which  he  shall  inherit  the  estate. 
Because  he  offers  funeral  cakes  both  to  his  own  father  and  to  bis  maternal 
grand&th^,  therefore  shall  he  succeed  to  their,  wealth.  But  if  his  natural 
&ther  leave  another  son,  that  heir  is  first  entitled  to  perf^m  the  obsequies, 

*  This  Dacsha  bad  sixteen  daughters  by  FBASUTf,  daughter  of  Menu.  He  gave 
tl^rteen  to  P'hsbma,  one  to  A4Hii,  one  to  sires  colleotiTefy,  and  to  one^SivA.  See  Eh&gtuoata^ 
Book  4.  Tbe  aUegory  in  tbe  marriages  of  his  dangbters,  and  in  the  ink  of  those  martiages, 
is  partisnlarly  obvious.  T. 


Digitized  by  VjOOQ IC 


352  LBGITIMATB  AND  ADOPTED  SONS.         [BOOK  V.  OH.  IT. 

and  possess  the  inheritance:  hence  this  son  of  an  appointed  daughter  is 
a  secondary  and  nominal  son  of  one  who  leaves  no  other  male  issue.  How- 
ever, the  daughter's  son  alone  shall  perform  the  obsequies,  and  succeed 
to  the  estate  for  his  maternal  grandfather,  who  leaves  no  male  issue  hv  eoru. 
Such  is  the  exposition  approved  by  Cull^cabhatta.  It  is  reasonable  that 
he  should  only  inherit  if  there  be  no  sons  of  any  other  drscription ;  but 
nothing  has  been  expressly  said  by  Ctill^cabhatta  on  this  point.  The 
author  of  the  JPraedsa,  reading  the  first  hemistich  of  the  last  verse  first* 
(CCXX  7'),  expounds  "father,"  maternal  grandfather;  considering  the 
maternal  grandfather  as  adoptive  father  of  the  son  produced  by  an  appointed 
daughter,  or  explaining  the  word  "  father,"  from  the  relation  of  the  terms, 
as  signifying  the  father  of  the  appointed  daughter,  he  affirms  that  the 
phrase,  "  shall  inherit  the  whole  of  the  estate  of  her  father,"  is  a  repetition. 
But  Udatacaba  holds,  that  this  last  hemistich  is  delivered  as  the  reason  of 
the  precept :  because  the  son  of  a  daughter  shall  obtain  the  estate  of  her 
father,  who  leaves  no  son,  therefore  shall  the  son  of  an  appointed  daughter 
also  obtain  the  estate  of  such  an  ancestor.  Chandbswaba  fully  concurs  in 
that  opinion :  but  his  gloss,  '  leaving  son  by  himself  begotten/  is  liable 
to  objection  ;  for  a  daughter's  son  does  not  in  general  succeed  to  the  estate 
if  there  be  any  adopted  son,  and  there  is  consequently  no  such  general  right, 
on  which  that  exposition  can  be  grounded. 

CCXXIII. 
Menu  : — Not  brothers  nor  parents,  but  sons,  if  living  or  their  male 
issue^  are  heirs  to  the  deceased ;  but  of  him  who  leaves  no  son,  nor  a 
mfe,  nor  a  daughter ^  the  father  shall  take  the  inheritance ;  and,  if  he 
leave  neither  father  nor  mother  j  the  brotfiers.t 

On  this  GuLL^CABHATTA  thuls  Comments ;  neither  uterine  brothers,  nor 
parents,  but,  on  failure  of  sons  begotten  in  lawful  wedlock,  the  son  of  a  wife 
begotten  by  a  kinsman,  and  other  secondary  sons,  are  heirs  to  the  deeeaeed 
father :  this  is  meant,  for  the  right  of  a  son  begotten  in  lawful  wedlock, 
is  deduced  from  another  text  (COXV).  But  of  one  who  leaves  no  son 
properly  or  improperly  so  called,  nor  a  wife,  nor  a  daughter,  the  father  shall 
take  the  inheritance,  this  text  is  placed  after  describing  sons  of  twelve  kinds. 
In  effect  there  is  no  variance. 

CCXXIV. 

VriHASPATI: — As  sons,  so  do  the  daughters  of  men,  spring  from 
successive  bodies :  how  then  should  any  other  human  being  inherit 
the  property,  while  a  daughter  exists  ? 

2.  Married  to  a  man  of  equal  class,  virtuous,  delighting  in  submission, 
she  shall  inherit  her  father's  estate,  whether  she  be  expressly 
appointed  or  not,  to  raise  up  male  issue  to  him. 

3.  As  she  becomes  owner  of  her  father's  wealth,  even  though  kinsmen 
exist,  so  does  her  son  claim  the  estate  of  his  mother  and  maternal 
grandfather. 

*  That  18,  he  transposes  the  first  hemistich  of  BIbnu,  Chap.  IX,  t,  132,  and  last  hemistich 
of  V.  18 1.    See  translation  of  Mknu,  p.  184.  T. 

t  Partially  quoted  in  this  place:  the  last  hemistich  is  cited  after  v.  424.  T. 
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As  the  father  sprang  from  the  paternal  grandfather,  and  the  son  from 
the  father,  so  does  a  daughter  likewise  «prt»^yro«i  ha- father^  who  proceeded 
from  her  grandfather  ;  how  then  should  any  other,  the  hrother  of  the  deceased 
or  the  sou  of  that  hrother,  inherit  the  property,  for  the  hrother  of  the  deceased, 
or  other  collateral,  sprang  from  the  grandfather  of  that  daughter,  hut  not 
from  her  father.  ''  Married  to  a  man  of  equiil  class;*'  not  married  to  a 
man  of  inferior  class,  contrary  to  law.  "  Whether  appointed  or  not ;" 
appointed  hy  a  plain  declaration  or  implied  intention :  another  interpretation 
will  be  noticed  under  the  head  of  Succession  to  the  estate  of  one  who  leaves 
no  male  issue.  This  precept  is  applicable  when  an  appointed  daughter  is 
treated  like  a  son,  as  is  suggested  by  Mbntj  ;  for  the  precepts  coincide,  since 
Ybihaspati  describes  her  as  similar  to  a  son  :  but  if  the  son  of  an  appointed 
daughter  be  considered  as  the  adopted  child  of  her  father,  he  is  heir  in  the 
first  place.  Even  though  kinsmen,  such  as. brothers  and  the  rest,  do  exist, 
her  male  child  is  capable  of  inheriting  his  mother's  property  because  he  is 
her  son,  and  his  maternal  grandfather's  property  because  he  is  considered 
as  a  son's  son. 

ccxxv. 

Sakc'ha  and  Lio'hita  : — The  daughter  shall  take  the  iGsmale  property, 
and  she  alone  is  heir  to  the  wealth  of  her  mother's  son,  who  leaves 
no  male  issue* 

The  first  part  will  be  explained  under  the  head  of  Succession  to  the 
property  of  one  who  leaves  no  male  issue.  On  the  latter  part,  the  following 
gloss  is  delivered  in  the  Retndeara  :  by  offspring  is  here  signified  the  son 
of  that  daughter's  mother ;  if  that  son,  bom  subsequently  to  her  appointment^ 
die,  leaving  no  male  issue,  that  sister  alone  shall  inherit  on  failure  of  the 
mother  and  father. 

The  reason  is,  that  she  is  similar  to  a  brother.  But  that,  it  may  be 
said,  is  liable  to  objection ;  for  Sako'ha  and  Lic'hita  consider  the  son 
of  an  appointed  daughter,  not  the  appointed  daughter  herself  as  the  adopted 
son  of  her  father :  how  then  can  she  be  similar  to  an  uterine  brother  P  The 
answer  is,  any  son,  not  expressly  mentioned  by  any  one  legislator,  must  be 
understood  by  implication.  Else  he  would  have  propounded  the  law  imper- 
fectly, or  another  legislator  would  have  asserted  more  than  the  law.  Accord- 
ingly MsvT7  has  not  expressly  noticed  partition  by  a  father  ;  but  he  has 
said,  'Hhe  father  shall  never  make  an  unequal  division  among  them" 
(XXIX).  .  In  like  manner  it  must  be  inferred,  that  Saho'ha  and  Lic'hita 
also  acknowledge  the  appointed  daughter  as  an  adoptive  son,  by  admitting 
a  different  design  in  making  the  appointment.  Then  if  there  be  both  an 
appointed  daughter  and  the  son  of  an  appointed  daughter,  which  of  them 
shall  possess  the  inheritance  or  perform  the  obsequies?  .The  appointed 
daughter  alone,  for  she  was  begotten  by  the  man  himself  on  his  lawful 
wife.  It  should  not  be  objected,  that  her  claim  is  weaker  by  reason  of  her 
sex.  Upon  the  authority  of  the  law  she  is  truly  considered  as  a  son,  and 
her  sex  is  nothing  to  the  purpose.  j^Tor  should  it  be  argued,  that  the  son 
has  a  superior  claim,  because  he  gives  the  two  funeral  csdces  which  must  be 
offered  to  the  late  proprietor  in  the  double  set  of  oblations.  Were  it  so, 
she  would  have  an  inferior  claim  to  that  of  the-son  given,  and  to  that  of 
any  other  daughter's  son  ;  which  is  not  affirmed  by  any  legislator.  This 
brief  statement  of  the  law  may  suffice. 
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Art.  II. — On  the  Appointment  of  a  Daughter  to  raise  up 

a  Son  fo7*  her  Father. 

"He  who  has  no  «on  may  appoint  his  daughter  in. this  manner,  to 
"  raise  up  a  son  for  him,'*  (CCXII).  "  Who  has  no  son,' Ma  not  mentioned  as  a 
requisite  condition,  but  is  merely  desctiptive ;  for  the  father  of  a  son  has  no 
such  cogent  reason  for  appointing  his  daughter  to  raise  up  issue  for  him. 
Siill  however  he  may  so  appoint  his  daughter :  accordingly  it  is  well  known, 
that  Menu,  son  of  the  self-existent,  and  himself  the  propouuder  of  this 
very  text,  appointed  his  daughter  to  raise  up  issue  for  him,  although  he 
had  sons.  That  is  mentioned  in  the  Sri  Bhdyavata,  "  O  king  !"  (see  the 
ve1"se  cited  from  the  Bhdgavata  in  the  preceding  article)  ;  the  speaker  thus 
addflssses  the  king  Pebicshit.  On  reading  the  word  'king'  in  the  first 
case,  it  relates  to  the  agent  in  the  sentence,  namely  Menu,  sprung  from 
the  self-existent ;  for  he  was  then  lord  of  the  earth.  He  gave  his  daughter 
Actrri  to  Rttchi,  son  of  Brahma,  lord  of  created  beings,  "  although  she  had 
brothers ;"  for  she  had  two  brothers,  Pritavbata,  and  Uttanapada,  both 
kings.     "  SATABtjPA"  was  wife  of  Menu  : 

Or  the  term  "  who  has  no  son'*  (CCXII)  may  signify,  who  is 
absolutely  destitute  of  male  issue.  '*  For  the  purpose  of  performing  my 
obsequies"  (CCXII^ ;  the  term  {swad^hd)  signifies  obsequies,  for  the  Veda 
directs  that  word  to  be  used  with  rice  offered  to  progenitors :  the  meaning 
therefore  is,  for  the  purpose  of  performing  the  Mddha.  Is  not  this 
appointment  useless,  since  all  sons  of  daughters  perform  obsequies  for  their 
maternal  grandfathers?  The  term  must  be  here  understood  in  the  sense 
of  principal  Mddha  ;  for  it 'would  be  otherwise  unmeaning.  Or  the  word 
*'  mine"  may  signify  my  race ;  and  *'  male  child"  may  signify  descendant, 
such  as  a  son  or  remoter  descendant  by  males :  ''  from  her"  bears  a  causal 
sense.  Consequently  the  meaning  is,  that  descendant  who  shall  proceed 
from  her  shall  be  mine,  sustaining  my  lineage,  and  performing  obsequies. 
It  follows,  that  the  daughter,  being  the  root  whence  that  child  springs, 
is  included  in  her  father^s  lineage  ;  and  a  son's  son  is  a  descendant,  as 
well  as  a  son.  By  the  effect  of  such  an  appointment,  the  daughter  belongs, 
as  an  adopted  son,  to  her  father's  lineage  :  any  other  daughter  passes 
into  the  family  of  her  husband,  but  this  daughter  retains  her  claim  to 
the  family  of  her  father. 

Upon  the  reason  abovementioned,  the  expression  "  who  has  no 
brother,"  in  the  text  of  Vasisht'ha  (CCXVI)  is  merely  descriptive ;  for  it 
is  not  requisite  to  her  filiation.  Common  sense  shows,  that  she  may  be 
appointed  to  raise  up  a  son,  without  being  decked  with  ornaments ;  for  that 
is  not  requisite  to  filiation.  The  son  of  the  appointed  daughter  being  alone 
mentioned  as  an  adopted  son,  does  it  not  follow,  that,  according  to  this 
opinion,  the  appointed  daughter  is  not  considered  as  a  son  P  No;  for 
that  would  contradict  the  precept,  *'  an  appointed  daughter  is  equal  to  the 
son  of  the  body"  (CCIII).  The  second  word,  "  son,"  therefore  signifies 
descendant  ;  and  a  son's  son  is  a  descendant,  as  well  as  a  son.  Or 
by  this  form  of  appointment  the  son  of  the  appointed  daughter  solely 
becomes  a  son :  that  the  appointed  daughter  herself  may  become  a  son, 
another  form  of  appointment  must  be  used.  Both  must  be  considered 
as  intended  by  VaI^isWha  ;  else  the  precept  would  be  imperfect  :  his 
not  having  expressly  mentioned  both  forms  of  appointment,  is  nothing 
to  the  purpose ;  for,  a  son  given  not  being  mentioned  in  the  text  of  the 
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Brahme purdna  (COXVII),  Bhall  he  not  obtain  the  same  share  with  others 
if  lie  possess  similar  good  qualities  ?  The  declaration  may  run  in  this  form : 
"  the  son  who  shall  be  born  from  her  shall  be  mine ;"  or  other  words 
may  be  used  to  the  same  effect. 

GoTAMA : — He  who  has  no  male  issue,  may  appoint  his  daughter  to 

raise  up  a  son  for  him,  making  an  oblation  to  fire,  and  performing 

the  sacrifice  called  prdjapati  {or  pr&jkpatya),  and  declaring,  ^^  her 

offspring  shall  belong  to  me  :"  but,  according  to  some,  she  may  be 

simply  appointed  by  an  implied  intention. 

*^  Who  has  no  male  issue  ;*'  that  is,  who  has  no  son  :  the  meaning  has 
been  already  explained.  "  Making  an  oblation  to  fire,  and  performing  the 
sacrifice  called  prdjdpatya ;"  or  performing  a  single  sacrifice  with  the 
legal  fire,  according  to  the  form  ordained  in  the  particular  ide^ha  of  the 
V6da  followed  by  the  family ;  or,  if  no  perpetual  fire  be  maintained, 
worshipping  in  the  common  form,  he  may  thus  appoint  hie  daughter .  Such 
is  the  remark  of  Hirihsra.  Consequently  two  saerifioes  with  two  fires  are 
chiefly  recommended ;  on  failure  of  that,  a  single  sacrifice  with  the 
legal  fire :  and  this  concerns  such  as  keep  a  sacred  hearth ;  but  one  who 
maintains  not  a  perpetual  fire,  may  worship  in  a  common  mode.  "  Declar- 
ing," signifies  proclaiming.  "  According  ta  some,  she  may  be  simply 
appointed  by  an  implied  intention."  By  saying  *'  according  to  some,'' 
disapprobation  is  intimated  ;  else  the  legislator  would  not  have  said  '*  declar- 
ing, &c."  By  disapprobation,  inferiority  is  intimated.  It  is  consequently 
suggested,  that  a  daughter  so  appointed  by  an  implied  intention,  is  inferior 
to  one  appointed  by  a  plain  declaration.  For  this  very  reasdn,  Gotaha  has 
stated  the  son  of  an  appointed  daughter  as  not  having  precedence  above  the 
»on  of  an  unmarried  girl  and  the  rest  (CLXXXIV).  But  others  have 
expressly  mentioned  the  son  of  a  daughter  appointed  by  a  plain  declaration, 
and  have  assigned  him  precedence  above  the  son  of  an  unmarried  girl 
and  the  rest.  According  to  the  degree  of  gopd  or  bad  qualities,  he  must  be 
deemed  superior  or  inferior  to  the  sen  of  a  wife  begotten  by  a  kinsman. 
Thus  some  expound  the  text.  Consequently,  an  implied  intiention,  and  an 
express  declaration,  (after  performing  the  sacrifice  with  fire,  and  that  called 
prdjdpatya^  or  after  simple  worship,)  are  the  forms  of  appointing  a  daughter 
to  raise  up  a  son  for  her  fiither.  * 

Vrihaspati  : — G6tama  has  said,  that  a  daughter  is  appointed  after 

making  an  oblation  to  fire,  and  performing  the  sacrifice  called 

prdjapati  (or  pr&j&patya);  but  others  hold,  that  a  girl  who  was 

supposed  to  be  a  son  whilst  bom  in  her  mother's  womb,  is  an 

appointed  daughter. 

*^  Supposed  ;"  concerning  whom  it  was  determined  that  she  shall  be  an 
appointed  daughter.  The  Retndcara, 

Some  explain  the  text,  she  whom  her  father  supposed  to  be  a  son, 
whilst  she  was  borne  in  the  womb  of  his  wife ;  in  other  words,  she,  of  whom 
it  was  thought,  *'  this  foetus  will  be  a  male  child,"  is  an  appointed  daughter, 
and  equal  to  a  son.  Though  she  be  in  fact  a  female,  her  father  does 
not  choose  to  consider  her  as  such,  but  attributes  to  her  the  rank  of  a  son, 
according  to  his  wishes.  If  her  father  intend,  oi;  declare,  "  her  descendantr 
shall  be  mine,  she  is  called  by  Ybihaspati  an  appointed  daughter :  she 
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is  mentioiied  by  YaIisht'ha  (CCIII)  as  equal  to  the  son  of  the  body :  and 
such  an  appointed  daughter  is  intended  by  Mbnit.  But  a  daughter  who  is 
appointed  by  a  plain  declaration  after  her  birth,  is  meant  by  DSeyala 
and  the  rest ;  and  her  son  becomes  the  adopted  child  of  bis  maternal  grand- 
father. Different  forms  are  propounded  by  Nabsda  to  place  the  appointed 
daughter  in  the  relation  of  a  son,  and  to  place  the  son  of  such  a  daughter 
in  that  relation. 

Others  hold,  that  a  plain  declaration,  preceded  by  a  sacrifice  with  fire, 
and  by  that  called  prajdpatya,  is  one  form,  which  OdTAiCA  himself 
approves :  the  same  form  is  mentioned  by  Vbihaspati  in  the  first  half  of  his 
text.  The  mere  intention  is  a  second  form.  Bj  the  word  "  mere,"  an 
express  declaration  and  the  sacrifice  are  excepted ;  and  that  intention  is 
formed  as  early  as  the  time  when  the  mother's  pregnancy  becomes  known  : 
this  seoond  form  is  not  much  approved  by  G6taha  ;  and  this  same  form 
is  mentioned  by  YrIhasfati  in  the  second  half  of  his  text. 

Vishnu  :— A  damsel  given  in  marriage  by  her  father  with  a  declaration 

in  thiafomif  ^'  the  son  who  shall  be  bom  of  her  shall  be  my  son/'  is 

an  appointed  daughter :  and,  ev^n  though  not  given  according  to  the 

form  for  appointing  a  daughter  to  raise  up  a  son  for  her  father,  she 

is  ccmsidered  as  such,  if  she  have  no  brother,  and  were  appointed  by 

cm  implied  intention. 

''With  a  declaration"  must  be  supplied  in  the  text.  £ven  though 
not  appointed  in  that  form,  she  is  considered  as  an  appointed  daughter. 
On  this  some  argue  from  the  coincidence  of  the  phrase  with  the  text, ''  let  a 
man  espouse  a  young  girl  who  has  a  brother,  ^.,"  that  every  son  of  a 
daughter  who  has  no  brother  is  the  son  of  an  appointed  daughter,  and 
first  in  dignity  •  the  son  of  an  appointed  daughter,  as  described  by 
G6TAHA,  is  inferior  to  him.  That  is  wrong ;  for  doubt  is  mentioned  in  the 
text  of  Savo'ha  and  Lio'hita  (CCIV)  as  the  reason  for  not  marrying 
a  damsel  who  has  no  brother ;  but  if  there  be  no  doubt,  such  a  marriage 
may  be  contracted:  it  follows,  that  she  does  not  become  an  appointed 
daughter.  Hence  the  expression,  "  even  though  not  given  in  the  form  for 
appointing  a  daughter  to  raise  up  a  son  for  her  £&ther,"  must  be  explained, 
even  though  not  given  with  an  express  declaration  ;  but  *'  appointed  by  an 
implied  intention"  must  be  supplied  in  the  text,  because  it  has  the  same 
import  with  that  of  G6tama.  **  Who  has  no  brother,"  is  merely  descrip- 
tivo,  suggesting  the  appointment  by  an  implied  intention  :  in  general,  such 
an  intention  can  only  be  entertained  by  one  who  has  no  son. 

The  Brahme  purdna : — The  daughter  of  one  who  has  no  male  issue, 
being  appointed  a  son  by  an  act  of  the  mind,  or  anywhere  appointed 
in  the  presence  of  the  king,  of  sacrificial  fire,  and  of  kinsmen. 

2.  Or  supposed  to  be  a  son  so  long  as  she  was  in  her  mother's  womb,  or 
given  aft^  the  deathof  her  father  to  a  bridegroom  with  a  nuptial  present 
for  that  express  puirpose,  must  be  considered  as  an  appointed  daughter. 

3.  Such  a  daughter  shall^  take  an  equal  share  of  the  paternal  inheritance. 

"  Appointed  a  aoH  by  an  act  of  the  mipd,"  is  one  mode.  The  appobt* 
ment  mcutioned  by  lUjiZfU,  and  made  before  the  king,  before  the  sacrifici^ 
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fire,  and'  before  kinsmen,  in  thitform,  *•  she  is  an  adoptive  son,  her  progeny 
ahsll  be  mine,"  is  a  second  mode,  preferable  to  the  former  :  in  the  presence 
of  the  king,  her  father  must  declare, "  she  is  appointed  to  be  my  son  ;*'  he  must 
make  the  same  declaration  before  the  sacrificial  fire  (that  is,  while  perform- 
ing a  (sacrifice),  and  with  holy  texts;  he  must  also  make  the  same 
declaration  in  the  presence  of  kinsmen.  **  Supposed  to  be  a  son  so  long  as 
she  was  in  her  mother's  womb,"  is  a  third  mode.  Being  given  to  a 
bridegroom  with  a  nuptial  present,  at  the  same  time  that  her  appointment 
is  proclumed,  a  daughter,  even  though  given  by  another  person  after  the 
death  of  her  father,  is  legally  appointed:  consequently  a  plain  declaration  to 
the  bridegroom,  preceded  by  a  nuptial  present,  is  a  fourth  mode.  According 
to  this  opinion,  the  difference  is  evidently  founded  on  the  di£ferent  form 
of  appointment  to  place  the  appointed  daughter  or  her  child  in  the  relation 
of  an  adopted  son.  The  appointment  by  an  act  of  the  mind  is  the  same 
with  the  second  form,  mentioned  by  G6taka.  His  first  form  is  placed' 
second  in  this  text.  Hence,  say  these  lawyers,  the  texts  of  G6taka  and 
VbIhaspati  do  not  bear  the  same  import. 

But  others  affirm,  that  an  appointed  daughter,  who  was  supposed  to  he 
a  male  child  so  long  as  she  was  in  her  mother's  womb,  is  considerea  as  a  son. 
They  expouBd  the  text  as  follows :  a  daughter,  mentally  treated  as  a  son  so 
long  as  she  was  in  her  mother's  womb,  or  appointed  in  the  presence  of  the 
king,  of  sacrificial  fire,  and  of  kinsmen,  and  given  by  her  guardian,  after  the 
death  of  her  father,  to  a  bridegroom,  with  a  nuptial  present  delivered, 
or  not  delivered  but  promised,  is  an  appointed  daughter.  The  first  particle 
"  ro"  must  bear  the  affirmative  sense ;  the  second,  a  disjunctive  sense  ;  and 
the  third  must  signify  'also:'  for  it  is  explained  by  Aheba,  as  comparative, 
disjunctive,  affirmative,  and  connective.*  Consequently  that  daughter,  who' 
was  supposed  to  be  a  male  child  from  the  time  when  pregnancy  became 
known,  or  who  is  proclaimed  to  he  an  appointed  daughter,  before  the  king, 
before  sacrificial  fire,  and  before  kinsmen,  and  who  is  given  to  a  bridegroom, 
by  whom  a  nuptial  present  has  been  accepted,  or  by  whom  it  has  been 
generously  refused,  is  an  appointed  daughter.  She  who  passed  through  this 
whole  ceremony,  shall  have  an  equal  share  with  the  son  of  the  body ;  but  if 
there  be  any  deviation  in  the  essential  points  of  this  formality,  she  is 
reduced  accordingly  to  a  lower  rank.  It  must  be  understood,  that  she 
is  previously  proclaimed  '  a  daughter  appointed  to  be  a  son.'  The  allotment 
of  an  equal  share,  as  here  mentioned,  is  admitted  by  Misra,  by  the  author 
of  the  IXpaoalicd,  and  the  rest.  But,  according  to  others,  the  meaning 
is,  that  she  shall  take  a  full  share,  if  there  be  no  son  of  the  body.  By 
aoc^tanoe  of  a  nuptial  present,  or  by  generous  acceptance  of  the  damsel 
without  such  a  present,  the  natural  father  qf  her  child  has  relinquished 
his  claim  to  the  son  horn  of  her.    This  brief  explanation  may  suffice. 

But  it  should  be  remarked  in  this  place^  that  the  appointed  daughter  is^ 
considered  as  a  son,  that  she  may  take  the  inheritance;  her  child  is 
considered  as  an  adoptive  son,  that  he  may  offer  the  double  and  single  seta 
of  oblations  to  ancestors.  This  is  in  every  respect  accurate.  Let  it  not  be 
objected,  that  there  is  no  ground  for  this  selection  in  an  ambiguous  case. 
A  woman  is  incapable  of  offering  the  double  set  of  oblations.  There  is 
no  difficulty  on  this  exposition. 


*  AxBBA  if  here  ndsqaoted :  he  explains  vd  as  comparative  and  diB}iiiictive,  signifying  aa 
and  or.    iSome  other  woric  has  been  erroneously  quoted  in  liia  name.  T. 
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Sect.  IV.— On  the  Son  of  a  Wife. 

He  is  third  ia  rank  aooording  to  Yajktawalcta  ;  for,  after. mentioning 
the  son  of  an  appointed  daughter  as  second  in  rank,  he  adds,  '*  the  son  of  a 
'*  wife  is  one  begotten  on  an  appointed  wife  by  a  kinsman  sprang  from  the 
''  same  original  stock  with  her  husband,  or  by  another  person  duly  autho- 
*^  rized"  (CO).  "  Sprung  from  the  same  original  stock*'  is  explained  in  the 
Heindcara,  sprung  from  the  same  family.  '*  By  another  person ;"  by  a 
man  of  Kuperior  class.  A  man  of  equal  class,  but  of  another  family,  is  thus 
excluded ;  hence  no  son  of  a  wife  can  be  raised  to  a  Brdhmana^  unless  by  a 
man  of  the  same  family  :  if  this  be  objected,  the  answer  is,  the  consequence 
is  admissible.  It  is  accordingly  said  in  the  BipaeaUodf  a  son  begotten 
on  the  appointeil  wife  of  another  who  has  no  male  issue,  by  a  kinsman 
within  the  relation  of  the  funeral  cake,  or  by  a  man  of  superior  class 
sprinkled  with  clarified  butter,  and  observing  the  other  forms  consequent  to 
the  appointment,  is  the  son  of  a  wife. 

CCXXVI. 

Menu: — Even    the   son    of  a  wife  duly  autliorizedy  not  begotten 

according  to  the  law  already  propounded^  is  unworthy  of  ihe  paternal 
estate,  for  he  was  procreated  by  an  outcast. 

"  Not  begotten  according  to  the  law  already  propounded ;^^  begotten  in 
breach  of  the  rule  which  appoints  either  a  kinsman  related  by  the  funeral 
cake,  or  a  man  of  superior  class.  '^  He  is  unworthy  of  the  paternal  estate ;" 
consequently  he  does  not  become  in  law  the  son  of  a  wife.  '*  For  he  was 
procreated  by  an  outcast ;"  the  degradation  of  his  natural  father  is  hereby 
intimated. 

CCXXVIL 

Menu:— Either  brother,  appointed  for  this  purpose,  who  deviates 

from  the  strict  rule,  and  acts  from  carnal  desire,  shall  be  degraded, 

as  having  defiled  the  bed  of  his  daughter-in-law,  or  of  his  father. 

''  The  strict  rule ;"  that  under  which  a  kinsman  or  a  man  of  higher 
class  raises  up  male  issue.  Does  it  not  appear,  from  the  expression  *'aa 
having  defiled  the  bed  of  his  daughter-in-law  or  of  his  father,"  that  either 
brother  abovementioned,  and  no  other  person,  does  approach  the  wife  :  how 
then  can  the  strict  rule  be  violated,  since  both  are  kinsmen  ?  and  why  is  it  said 
they  shall  be  degraded  P  A  man  of  equal  class  being  mentioned  in  the  text 
of  Vishnu  (GLXXXY),  one  of  inferior  class  is  excepted  :  consequently,  if 
either  brother,  being  inferior  in  class,  though  related  by  the  funeral  cake, 
approach  the  wife,  he  is  degraded.  But  CuLLtrCABHATTA.  expounds  "  not 
begotten  according  to  the  law,"  ))egotten  without  observing  the  forms 
prescribed,  such  as  being  sprinkled  with  clanfied  butter  and  so  forth. 
'*  Who  deviates  from  the  rule,"  he  considers  as  bearing  the  same  meaning. 
In  this  mode,  the  expression  "  appointed  for  the  purpose,"  may  be  fitly 
.taken  in  a  literal  sense. 

ccxxvm. 

Menu  : — Sprinkled  with  clarified  butter,  silent,  in  the  night,  let  the 
kinsman  thus  appointed  beget  one  son,  but  a  second  by  no  means, 
on  the  widow  or  childless  wife. 
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'^  Ttms  appointed ;"  the  form  of  appointment  i<,  "  beget  a  non  on  this 
woman  ;**  or,  addressed  to  the  woman^  *'  obtain  from  fchat  man  the  procrea- 
tion of  a  son."  According  to  this  opinion,  it  mast  be  affirmed  that  the 
principal  object  fails  by  the  want  of  some  formality,  such  as  being  sprinkled 
with  clarified  batter  and  so  forth.  The  principal  object  being  thus 
unattained,  it  most  be  examined  whether  the  begetter  be  degraded,  or 
the  son  begotten  be  incapable  of  inheriting.  The  following  text  shows, 
that  the  son  of  a  wife  should  be  obtained  through  a  kinsman : 

CCXXIX. 

Menu  : — On  faUore  of  issue  by  the  husband,  ifhs  be  of  the  servile  clasSf 

the  desired  ofispring  may  be  procreated,  either  by  his  brother  or 

some  other  eapwda^  on  the  wife,  who  has  been  duly  authorized. 

The  brother  of  her  husband  is  named  in  the  first  instance ;  on  failure  of 
him,  another  kinsman  related  by  the  funeral  cake.  The  desired  offspring 
may  be  obtained,  by  a  wife  duly  authorized  by  her  spiritual  psrents,  from  a 
brother  of  her  husband,  or  from  another  $aptnda.  *'  Desired  offspring*' 
being  mentioned,  if  a  child  unfit  for  the  duties  incumbent  on  a  eon  be  pro- 
duced, it  is  permitted  to  repeat  the  intercourse  for  the  purpose  of  obtaining 
such  a  son  as  is  to  be  desired,  namely,  one  capable  of  his  duties.  Such  is  the 
interpretation  of  Cull^cabhatta.  Consequently  the  term  "  one,"  in  the 
expression  *'  beget  one  son,"  must  signify  one  male  child  fit  for  the  duties 
incumbent  on  him. 

The  third  twice*married  woman,  mentioned  under  the  title  of  Loans 
and  Payment,*  is  different  from  this  woman:  however,  she  may  be  considered 
as  a  twice*married  woman  of  that  description ;  for  the  word  **  given,**  in 
the  text  alluded  to  (Book  lY,  v.  OLVIII  4),  may  signify  '  entrustedfor  the 
procreation  of  a  son.'  This  sense  must  be  deduced  from  reasoning :  smce 
she  is  not  a  woman  wilfully  libidinous,  therefore,  bein^  one  who  had  a 
different  husband  before,  she  must  fall  within  the  desenption  of  a  twice- 
married  woman. 

''  The  second  is  the  ton  of  a  wife  begotten  by  a  man  of  equal  class  on  a 
**  wife  duly  appointed"  (CLXXXV) ;  a  man  of  equal  class  here  denotes  one 
not  inferior  m  class.  Accordingkr  the  procreation  of  a  son  by  the  holy 
Va^isht'ha,  for  Saudasa  a  king  of^e  solar  race,  which  is  familiarly  known 
from  the  Mahdbhdrata  and  other  works,  is  vindicated.  Alluding  to  this,  the 
author  of  the  B^^aealica  has  said, '  or  by  a  man  of  superior  class.* 

YiBHNU  has  allotted  the  second  place  to  the  son  of  a  wife,  on  the  sup- 
position of  his  superior  ^ood  qualitfies,  as  has  been  already  explained.  The 
third  place  is  allotted  to  the  son  of  an  appointed  daughter ;  for  that  is  shown 
by  the  order  delivered  in  the  Betndeara,  where  it  is  said,  *  after  premising 
'  the  son  of  the  body,  the  son  of  a  wife,  of  an  appointed  daugh^r,  of  a  twice- 

*  married  woman,  or  of  a  young  woman  unmarried,  the  son  of   concealed 
'  birth,  the  son  of  a  pregnant  bride,  the  son  given,  bought,  self-given,  or 

*  rejected,  and  the  son  anyhow  irregularly  produced.' 

coxxx. 

Vasisht*ha,  after  mentioning  the  son  of  the  body :— On  failure  of 
him,  the  second  shall  inherit,  namely,  the  son  of  a  wife  duly 
authorized. 

*   I  lisve  toaarted  the  text  in  the  fourth  book.    It  is  cRed  in  both  pUoes.         T. 
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The  text  must  be  eupplied,  "  begotten  on  a  wife  duly  authorized.*' 
"  On  failure  of  him,"  signifies,  on  iVvilure  of  one  begotten  in  lawful  wedlock. 
Consequently,  on  failure  of  sons  begotten  in  lawful  wedlock,  the  son  of  a 
wife  is  competent  to  perform  the  srdddha,  and  shall  take  a  fuU  share.  Such 
is  the  opinion  of  VAfiiBHx'HA :  and  that  is  accurate. 

CCXXXL 

MfiNU : — He  who  was  begotten,  according  to  law,  on  the  wife  of  a  man 

degraded,  or  impotent,  or  disordered,  or  deceased^  after  due  authority 

given  to  her,  is  called  the  lawful  son  of  the  wife. 

The  term  used  in  the  text  (talpa)  is  explained  by  Ammiul,  '  bed,  brick- 
house,  wife.'  "  On  the  wife  of  a  man  degraded ;"  if  an  outcast  himself  begot 
a  son,  he  could  not  inherit,  because  he  likewise  would  be  degraded  .*  but, 
like  an  impotect  man,  an  outcast  may  authorize  his  wife  to  conceive  by 
another^  provided  she  have  not  been  enjoyed  by  the  degraded  man  ;  else, 
since  she  would  be  degraded,  her  son  also  would  be  an  outcast.  The  particle 
**  or"  is  connective,  arid  refers  to  the  word  "  deceased,"  which  u  under' 
itood:  consequently,  he  who  was  begotten  on  the  wife  of  a  man  deceased, 
afber  due  authority  given  by  her  husband  in  his  lifetime,  or.  by  spiritual 
parents,  after  his  deaths  is  also  called  the  lawful  son  of  the  wife.  ^  Accord- 
ing to  law ;"  sprinkled  with  clarified  butter  and  so  forth.      The  Betn6eara> 

CCXXXIL 

Mbhtt  :--He  who  keeps  the  fixed  and  moveable  estate  of  his  deceased 

brother,  maintains  the  widow,  and  raises  up  a  son  to  that  brother, 

must  give  to  that  son,  at  the  age  offifteen^  the  whole  of  his  brother's 

dt9tc2^  property. 

A  share  allotted  to  brother's  wives,  although  they  have  no  sons,  is 
mentioned  by  VaSisht'ha  (CXVII)  ;  the  brother,  by  whom  that  allotted 
share  is  kept,  and  by  whom  the  widow  is  maintain^,  and  ivho  begets  a  son 
on  that  widow,  must  deliver  the  property  to  him :  but  if  no  son  shall  be 
born,  all  the  brothers  shall  take  it  as  joint  property ,  This  will  be  explained 
under  the  title  of  Succession  to  the  es^e  of  one  who  leaves  no  male  issue* 

If  tbe  wife  of  the  eldest  brother  be  so  situated,  shall,  or  shall  not,  the 
portion  of  an  eldest  son  be  allotted  ?  The  answer  is,  since  the  share  id  set 
apart,  that  it  may  be  ultimately  received  by  the  nephew,  the  precept  deli- 
vered in  a  text  formerly  cited  (LXXVI  1)  must  be  here  adduced.  But  if 
authority  be  given  in  this  form,  "raise  up  a  son  by  any  suitable  \man," 
then,  since  the  son  may  possibly  be  procreated  by  another  man,  a  share 
should  be  set  apart  with  the  portion  of  an  eldest  child ;  and  if  that  share 
be  kept  by  any  one  vounger  brother,  and  the  son  be  procreated  by  him, 
still  he  shall  take  an  allotment,  wlKch  includes  the  portion  of  an  eldest  child 
because  it  had  already  become  his.  Thus  some  lawyers  solve  the  quwtion. 
But  that  is  wrong ;  for,  one  who  is  yet  unborn  can  have  no  vested  title ; 
and,  during  the  interval,  that  wealth  is  similar  to  unowned  property.  The 
vrife's  son,  already  born,  cannot  take  the  portion  of  an  eldest  child ;  he 
shall  therefore  only  receive  an  equal  share.  But  CvLLuCAfiHAITA  considers 
this  text  as  relating  to  divided  brethren  :  consequently,  when  a  separated 
brother  dies,  his  property  should  be  committed,  by  his  widow,  who  is  inca- 
pable of  guarding  it,  to  any  one  brother  of  her  husband  :  procreating  a  son 
on  that  widow,  he  most  give  the  whole  of  the  property  to  that  diild. 
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CCXXXIII. 

Menu;— Should  a  wife,  even  though  legally  autliorized,  produco  a 

son  by  the  brother,  or  any  other  sapinda^  of  her  husband,  that  son, 

if  begotten  with  arrwraua  embraces  and  tokens  of  impure  desire,  the 

Sages  proelaim  b^e-bom  and  incapable  of  inheriting. 

•  On  this  CuLL^CABHATTA  delivers  the  following  gloss :  if  a  wife,  even 
though  legally  authorized  by  spiritual  parents,  produce  a  son  by  the  brother 
or  other  near  kinsman  of  her  husband,  or  by  a  man  of  superior  clasB,  wlio 
observes  the  prescribed  form  of  being  sprinkled  with  clarified  butter,  and  so 
forth,  (for  the  circumstances  mentioned  are  merely  illustrative,)  but  acts 
from  the  impulse  of  unchaste  desire,  that  son  is  incapable  of  inheriting,  and 
is  base-born ;  for  he  is  not  competent  to  perform  obsequies  and  take  the 
heritage  :  in  fact  he  is  begotten  by  an  adulterer.  But  such  a  son,  begotten 
without  amorous  embraces  and  tokens  q/*  impure  desire,  is  capable  of  inherit- 
ing. That  is  declared  by  Kareda  ;  "  averting  his  face  from  her's,  and 
shunuing  the  contact  of  limb  with  limb,  for  the  sake  of  offspring,  that  the 
family  iuay  be  perpetuated,  and  not  through  amorous  desire."*  **  That 
the  family  may  be  perpetuated ;"  in  that  family  wherein  that  future  son 
will  continue  and  perpetuate  the  race,  or  wherein  that  woman  will  remain. 
The  meaning  is  this  :  one  fruit  of  a  wife  is  connubial  joy,  another  is  male 
issue,  as  declared  in  the  Cdlicd  purdna,  *'  a  wife  afibrds  connubial  joy  and 
male  issue  :"  since  progeny  is  of  course  suggested  by  the  single  term  of 
connubial  joy,  male  issue  is  again  expressly  mentioned  by  way  of  allusion 
to  the  son  legally  begotten  on  the  wife  of  another  and  so  forth,  and  for  the 
purpose  of  showing  that  the  act  must  be  free  from  amorous  desire :  the 
brother  of  a  husband,  and  others  acting  as  substitutes,  must  not  take  that 
fruit  which  consists  in  connubial  pleasure,  for  the  law  does  not  authorize  it ; 
they  must  only  seek  that  fruit  which  consists  in  male  offspring.  ConnU' 
bial  pleasure  is  a  certain  mutual  relation  of  husband  and  wife ;  it  is  excited 
by  the  contact  of  mouth  and  limbs:  hence,  since  that  particular  state 
which  constitutes  connubial  pleasure  must  be  avoided,  it  follows  that  the 
contact  of  mouth  and  limbs  must  be  shunned.  That  particular  state  una* 
voided  becomes  the  cause  of  degradation  ;  hence  a  son  should  be  procreated 
in  a  legal  mode :  a  man  of  inferior  class  and  so  forth  must  in  this  case  be 
shunn^,  as  a  damsel  related  within  the  degree  of  a  sapinda  and  the  like  is 
avoided  in  contracting  a  marriage.     Such  is  the  law. 

But  some  insert  the  privative  A,  and  explain  the  text,  "  should  a  wife, 
not  legally  authorized  by  spiritual  parents,  produce  a  son  by  the  brother, 
or  any  other  sapinday  of  her  husband,  that  son  b  begotten  through  impure 
desire,  &c."  Their  exposition  is  wrong,  for  the  text  would  be  a  vain  repe- 
tition of  the  following  : — 

coxxxiv. 

Menu  :— The  son  of  a  wife  not  authorized  to  have  issue  by  another, 
and  the  son  begotten  by  the  brother  of  the  husband,  on  a  wife  who 
has  a  son  then  living,  are  both  unworthy  of  the  heritage-;  one  being 
the  child  of  an  adulterer,  and  the  other  produced  through  mere  lust. 


Book  rv,  V.  CXLVm. 

Tt 
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Both  must  be  considered  as  sons  of  adulterers,  and  pVoduced  through 
mere  lust.*  Others,  following  the  gloss  of  CuLLtrcABHATTA  on  a  text  above 
cited  (COXXVI),  consider  the  particle  (vd)  as  connective,  and  interpret  the 
text  (CCXXXriI),  should  a  wife,  even  though  duly  authorized,  produce 
a  son  by  any  other  than  a  brother  or  tapinda  of  her  husband,  that  son 
is  begotten  through  impure  desire.  To  conclude,  the  Sage  proceeds  to 
mention  a  particulai'  rule  concerning  the  son  of  a  wife^ 

ccxxxv. 

Menu: — But  the  son  %a%  begotten  on  a  wife  autnorized  for  the 

purpose  before  mentionedj  may  inherit  in  all  respects^  if  lie  be  virtuous 

and  learned,  as  a  son  begotten  by  the  husband ;  since  in  that  ease  the 

seed  and  the  produce  belong  of  right  to  the  owner  of  the  field. 

'^On  her  {tatra)  ;"  on  such  a  wife  as  is  suggested  by  the  law,  one 
of  inferior  class  to  the  procreator,  or  related  to  him  within  the  degree  of  a 
sapinda,  and  to  whom  he  shows  due  respect,  being  sprinkled  with  clarified 
butter  and  so  forth.  Or  the  term  {fatra)  may  be  taken  in  another  sense  of 
the  seventh  case,  as  in  the  example,  'if  there  be  wealth  there  is  ease;' 
and  the  sense  is,  if  the  circumstances  required  by  the  law  do  exist.  A  son 
so  begotten  may  inherit  the  property j  (for  that  must  be  supplied  in  the  text,) 
like  a  son  of  the  body  begotten  by  the  husband  on  his  own  wife.  Whose 
property  shall  he  inherit ;  the  husband's,  or  the  natural  father's  P  In  reply 
to  this  question  the'  Sage  adds,  *'  since  in  that  case  the  seed  and  the  produce 
belong  of  right  to  the  owner  of  the  field."  The  proprietor  of  the  field 
becomes  owner  of  the  seed,  because  he  begged  it :  hence  the  produce  belongs 
to  him.  Why  does  not  one  irregularly  begotten  on  a  wife  dulv  authorized, 
belong  to  the  owner  of  the  field  ?  Therefore  does  the  Sage  add,  **  of  right." 
He  is  lawfully  begotten  :  but  one  irregularly  procreated  is  not  lawful  issue  ; 
hence,  though  connected  with  the  owner  of  the  field,  he  is  not  considered  as 
his  son,  for  he  is  incapable  of  filial  duties :  and  Menu  had  properly  said  in 
a  former  text,  "  the  seed  belongs  to  the  landowner." 

CCXXXVL 

Menu  :— Whatever  man  owns  a  field,  if  seed  conveyed  into  it  by  water 

or  wind  should  germinate,  that  seed  belongs  to  the  landowner :  the 

mere  sower  takes  not  the  fruit 

As  seed,  such  as  corn  and  the  like,  being  brought  by  a  stream  of  water 
or  current  of  wind,  and  falling  on  the  field  of  another,  produces  a  crop 
belonging  to  him,  so  seed,  or  seminal  juices,  brought  by  entreaty  or  the  like, 
and  falling  on  the  field,  that  is,  the  wife  of  another,  raises  a  son  belonging 
solely  to  that  other. 

CCXXXVII. 

Baudhayana  : — The  son  begotten  by  another  on  the  wife  of  a  man 
deceased,  impotent,  or  distempered,  after  due  authority  given  for 
Hiat  purpose,  is  the  lawful  son  of  the  wife. 

2.  He  is  considered  as  the  son  of  two  fathers,  claims  both  families, 
and  may  perform  the  obsequies  and  take  the  heritage  of  both  fathers. 

*  I  think  it  unnecessary  to  alter  the  translation  of  this  text  for  the  purpose  of  reconciling 
it  with  the  commentary.  See  Mbku,  Chap.  IX,  v.  143.  T. 
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The  construction  is,  '  tbe  son  begotten  by  another/  namely,  by  a 
brother  of  the  hosband  and  the  like.  In  the  compound  term,  whidi 
signifies  son  of  two  fathers  (dwipitd),  the  regular  suffix  is  omitted,  not 
b^ng  indispensably  requisite  after  compound  words.  He  claims  descent 
from  the  original  stock  of  both.  The  ward  "  obsequies''  signifies  rites  per- 
formed in  honour  of  ancestoi^.  The  Retndeara. 

CCXXXVIIL 
YijNYAWALCTA : — The  son  begotten  by  one  who  has  no  male  issue,  on 
the  wife  of  another,  after  dne  anthoriiy  given  to  him,  is  considered 
as  heir  to  both,  and  shall  present  the  funeral  cake  to  both  fathers. 

CCXXXIX. 

NiRKDA :-— The  produce  of  seed  sown  in  the  field  of  another,  with  the 

owner's  permission,  is  considered  as  belonging  both  to  the  owner  of 
the  seed  and  to  tlie  proprietor  of  the  soil. 

CCXL. 
Sanc'ha  and  Lic'hita  :-^The  son  of  Angiras  has  declared,  that  the 

oi{spring  belongs  to  him  who  married  the  mother ;  but  Usanab  holds^ 

that  the  produce  of  seed  which  is  sown  with  the  consent  both  of  the 

owner  of  the  seed  and  of  the  owner  of  the  field,  is  shared  by  both. 

Two  opinions  are  delivered  by  Sanc'ha  and  Lio'hita,  as  espoused 
by  two  different  legitdators.  The  religious  ceremony  relative  to  the  mother 
consists  in  taking  her  hand  in  marriage ;  to  him  who  has  done  so,  namely,  to 
the  owner  of  the  field,  belongs  the  offspring  procreated  by  another.  So 
Akgirasa*  has  said.  According  to  his  opinion,  this  offspring  does  not 
belong  to  the  owner  of  the  field.  Whatever  seed  is  sown,  its  produce,  or  the 
offspring,  which  is  similar  to  produce,  is  shared  by  both,  that  is,  belongs 
both  to  the  owner  of  the  seed  and  to  the  owner  of  the  field.  So  says 
XJsANAS,  preceptor  of  the  Baiiyas^  and  regent  of  the  planet  Venus. 

CCXLI. 
Habita  : — The  son  of  the  wife,  begotten  by  another  during  the  life  of  her 
husbandy  some  consider  as  eon  of  her  husband  aloney  because  she  was 
not  independent ;  but  one  begotten  after  his  deathy  they  consider  as 
the  issue  of  two  fathers,  because  the  seed  was  not  sown  by  her 
husband:  for  soil  bears  not  firuit  without  seed,  nor  does  seed 
germinate  without  soil,  lliey  consider  him  as  the  offspring  of  both, 
because  both  appear^  to  contribute  to  his  birth :  among  these  he  is 
originally  the  son  of  the  procreator ;  let  him  offer  two  funeral  cakes 
in  the  sacrifice  to  progenitors,  and  celebrate  both  fathers  on  each 
cake  :  his  son  shall  name  both  with  the  second  cake ;  his  son's  son 
with  the  third ;  and  those  remoter  descendants^  do\ln  to  the  seventh 
in  descent,  who  wipe  off  the  rice  with  roots  of  cusa^  shall  make  this 
offerifig  for  the  sake  of  both  ancestors  in  eacJi  of  three  degrees. 
*  Vr!  BASF  ATI,  son  of  Anoibas> 
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The  Retndcara  furnishes  the  following  comment  on  this  text :  the 
liashand  being  alive,  they  consider  the  son  of  the  wife,  though  begotten  by 
another,  as  son  of  the  husband  alone.  Why  P  Because  the  wife  is  not 
independent  ;  (for  so  must  the  text  be  supplied.)  After  the  death  of  the 
father,  for  whom  a  ton  is  raised,  though  she  remain  equally  dependent 
(CCOCLXXVII  2),  still  they  consider  him  as  a  son  of  two  iathers.  Why  ? 
Because  the  husband  did  not  sow  the  seed  in  the  field.  Even  in  the  case  of 
a  living  husband,  indeed,  he  is  not  strictly  the  sower  of  the  seed.  The 
mutual  connexion  o^  certain  events  is  the  cause  of  offspring;:  therefore  doef% 
the  Sage  add,  "^r  soil  bears  not  fruit  without  seed,  Asc.,"  both  are  severally 
considered  as  owner  of  thp  seed  and  owner  of  the  soil.  The  term  used 
in  the  text  signifies  sacrifice  to  progenitors.  "Let  him  celebrate  both 
fathers  on  one  cake :"  let  him  repeat  both  names  with  each  oblation ; 
let  him  mention  both  fathers  with  each  cake,  and  so  forth,  according 
to  the  oblation  presented.  ''His  son  shall  name  both  with  the  second 
cake  ;"  that  is,  his  son  shall  offer  the  second  ball  of  rice  for  both.  Three, 
who  wipe  off  the  rice  with  roots  of  cuSa,  shall  celebrate  both  ancestors. 
The  term  used  in  this  gloss  ("  as  son  of  the  husband  alone,")  and  which 
literally  signifies  agent  (cartri),  means  husband ;  mentioned  to  obviate  the 
doubt  whether  this  son  does  not  belong  to  both,  since  he  is  bom  of  the  wife, 
and  begotten  by  the  brother  of  her  husband.  This  is  true,  because  she 
is  not  independent :  the  wife  belongs  to  the  husband  alone*;  and  therefore 
offspring,  obtained  through  her,  belongs  exclusively  to  him. 

Is  it  not  superfluous  to  distinguish  whether  the  husband  bo  alive  or 
dead  P  for  a  woman  is  bound  by  the  obligation  of  dependence  on  her  husband, 
even  after  his  decease ;  else  a  widow  might  connect  herself  with  any  man 
she  pleased,  since  no  one  could  oppose  it.  It  should  not  be  objected,  that  a 
widow  is  restrained  from  such  conduct,  not  through  her  dependent  condition, 
but  by  the  dread  of  vice :  else  (if  women  were  not  restrained  by  a  sense 
of  duty)f  what  should  prevent  an  unmarried  girl  connecting  herself  with 
a  stranger  P  The  cases  are  not  parallel ;  for,  in  the  instance  of  an  unmarried 
damsel,  there  is  no  person  who  can  authorize  her  incontinence.  The  seeming 
difficulty  is  likewise  reconciled  upon  this  principle. 

The  text  is  read  na  dtoydmushydyaham,  not  the  issue  of  two  fathers, 
instead  of  dwydmushydyaham^  issue  of  two  fathers.  He  by  whom  the  seed 
is  sown,  is  in  so  far  ber  lord  ;  for  she  has  no  real  husband.  Consequently, 
after  the  death  of  her  husband,  since  there  can  be  no  compact  that  the 
child  shall  be  son  of  both,  the  offspring  does  not  belong  to  both.  But, 
during  his  life,  it  is  possible  that  such  an  agreement  should  be  made.  With 
a  view  to  this,  the  legislator  says,  '^  during  the  life  of  her  husband."  The 
negative  must  therefore  have  been  inserted  through  negligence.  According 
to  the  Retndcara,  "  some"  is  connected  with  "  consider."  The  son,  (that 
is,  the  son  of  the  wife's  son),  when  offering  the  second  ball  of  rice  to  his 
pattrnal  grandfather,  shall  celebrate  both  ancestors  with  each  ball.  In 
offering  the  third  cake  to  the  paternal  great-grandfather,  the  son's  son  (that 
is  the  grandson  of  the  wife's  son)  shall  celebrate  both  ancestors. 

Rigid  interpreters  consider  the  expression  **  during  the  life  of  her 
husband,"  as  mer^y  illustrative*  They  read  the  text  Yd  dwydmushydyanam^ 
and  explain  if,  that  son  of  the  wife  who  is  thus  produced,  some  consider  as 
son  of  two  fathers.  Why  ?  Because  the  husband  is  not  independent ;  (for 
so,  they  think,  the  text  must  be  supplied.)  The  reason  of  his  wanting 
independence  is  subjoined;  because  the  seed  was  not  sown  by  him.     In 
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answer  to  the  question,  if  the  seed  be  more  efficacious  than  the  soil,  mu^t 
not  the  produce  belong  to  the  owner  of  the  seed  alone,  not  to  the  owner  of 
the  soil  r  but  if  the  soil  preponderate,  must  not  the  produce  belong  to 
the  owner  of  the  soil  alone,  not  to  the  owner  of  the  seed  ?  the  Sa^e  subjoins 
the  argument  on  which  the  produce  may  be  held  to  belong  to  both ;  *'  for 
soil  bears  not  fruit  without  seed,  <&c.'*  The  construction  of  the  sentence 
refew  to  the  word  "consider"  to  the  word  **  some."  '*  Proereator"  alludes 
to  the  husband  obtaining  offspring  by  means  of  his  wife  considered  as  his 
field  ;  and  to  the,  natural  father  obtaining  issue  by  means  of  seed.  "  Cele- 
brate both  fathers  on  one  cake,"  is  a  secondary  case.  The  term  used  in 
the  text  (trin  dehaeshdna)  signifies  for  the  sake  of  both  ancestors  in  each  of 
three  degrees.  Narbda  and  Cattatava  have  noticed  both  cases.  Their 
text  has  been  already  cited  (CCXXXIX  repeated  at  v.  CCXLV). 

CCXLIL 

NAreda  : — The  son  of  two  fathers  shall  separately  offer  the  funeral 

cake  and  water  to  both,  and  shall  take  half  a  share  out  of  the  estate 

of  his  natural  father,  and  another  half  share  out  of  tho  estate  of  his 

mother's  husband. 

From  the  word  '^  separately,"  it  appears  that  two  funeral  cakes  shall 
be  offered  to  two  fathers*  The  order  in  which  they  should  be  offered, 
not  being  mentioned,  id  optional.  It  is  observed  in  the  Betndeara,  that 
this  relates  to  the  case  where  the  natural  father  has  .a  son  begotten  in 
lawful  wedlock,  and  the  husband  of  the  mother  also  has  by  some  means 
obtained  male  issue  by  himself  begotten.  But  a  son  of  two  fathers  shall 
take  the  wliole  property  of  both  fathers,  if  they  leave  no  other  sons 
(CCXXXVII).     This  is  illustrated  by  the  following  example  :-— 

CCXLIIL 

Funeral  cakes  must  be  offered  to  both  fathers,  and  both  names  be 

proclaimed  with  each  cake ;  three  balls  of  rice  shall  be  offered  to  six 

persons ;  he  who  does  so,  errs  not 

He  commits  no  offence.  The  Retndcara. 

The  investiture   and  other  ceremonies   must   only  be  performed  by 

the  husband  of  his  mother  ;  for  he  is  claimed  by  him  as  a  son.      This  child 

derives  a  family  name  from  the  primitive  stock  of  both  fathers,  for  Baud'- 

HAYANA  says  he  claims  both  families  (CCXXXVII).     In  the  triple  set  of 

oblations*  to  be  offered  by  him,  there  shall  be  two  paternal  lines,  say  these 

rigid  interpreters  ;  for  it  is  similar  to  the  double  set. 

An  apparent  contradiction  here  occurs  between  the  texts  of  Baud'- 
HATAHA  and  others,  and  those  of  Menu  and  the  rest.  It  is  thus  reconciled  by 
Chanpbswaba  :  if  the  husband's  brother,  or  other  person  appointed  to  raise 
up  a  son  to  the  husband,  have  male  issue,  t^ien  the  son  of  the  wife  belongs 
to  the  husband  alone,  not  to  the  natural  father ;  but  if  he  procreate 

*  NiMdJimfuihai  a  $'rMdha  on  joyous  occasions,  in  which  nine  balls  of  rioe  are  offered  to 
the  father,  paternal  grandfather  and  great-grandfather,  to  the  miatemal  grandfiither,  great, 
grandfiither,  and  great-giBat-grandfather,  and  to  the  mother,  paternal  grandmother,  and 
paternal  great-grandmother.  T. 
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the  son,  stipulating,  by  special  compact,  that  *'  the  child  shall  in  this  world 
e<juallj  belong  to  both  of  us,"  that  child  shall  be  son  of  both.  Mssu 
himself  makes  this  evident. 

CCXLIV. 

Mbnu  : — Bat  the  owners  of  the  seed  and  of  the  soil  may  be  considered 

in  this  world  as  joint-owners  of  the  crop,  which  they  agree,  by 

special  compact,  in  consideration  of  the  seed,  to  divide  between 

them. 

"By  special  compact;"  by  an  agreement  in  this  form,  "the  crop 
which  shall  be  produced  shall  belong  to  both  of  us.'*  Amsba  states  the 
term  (abl^pagama)  as  synoidmous  with  compact  or  agreement. 

OCXLV. 

CIttItana  :— The  produce  of  seed  sown  in  the  field  of  another,  with 

the  owner's  permission,  is  considered  as  belonging  both  to  the 

owner  of  the  seed  and  to  the  owner  of  the  soil. 

Yuhaspati  (CCII),  mentioning  with  scorn  the  son  of  a  wife  and  the 
rest,  because  the  mother  is  unfaithful,  alludes  to  the  son  who  is  generated 
by  a  wife  and  brother  proceeding  with  amorous  blandishment,  in  opposition 
to  the  conduct  prescribed.  The  son  self^given  is  included  by  him  in  the 
description  of  sons  rejected,  or  of  those  toko  are  made  6y  adoftum, 

CCXLVI. 

Vrihasfati  :— Bat  other  sons,  namely,  the  son  of  the  wife  and  the 

rest,  shall  respectively  share  a  fifth,  a  sixth,  and  a  seventh  part 

"  The  son  of  the  wife  and  the  rest,"  namely,  the  son  of  the  wife,  the  son 
of  a  young  woman  unmarried,  and  the  son  of  a  twice-married  woman,  shall 
respectively  share,  in  the  order  in  which  they  are  mentioned,  a  fifth,  a  sixth, 
and  a  seventh  part.  The  Retndeara. 

HIbita  directs,  that  an  eighteenth  part  shall  be  given  to  the  sou  of  a 
wife  begotten  by  a  kinsman  (CCXIX);  the  Brahme  purdna  allots  a 
third  part  to  him  (CCXVII) ;  and  Sahc'ha  and  Lic*hita  direct  another 
distribution. 

CCXLVIL 

Samc'ha  and  Lic'hita  :  —Three  shares  shall  be  allotted  to  the  son  of  a 

wife  begotten  by  a  kinsman,  and  to  the  son  of  an  appointed  daughter ; 

and  one  to  each  of  the  rest* 

The  form  of  distribution  must  be  understood  in  the  mode  already 
explained  hi  the  freeeding  $eeHon.  If  his  birth  and  eonduol  he  irreproach- 
able, it  is  agreed  by  all  that  he  is  heir  to  his  adoptive  father  and  to 
kinsmen.  But  the  son  of  a  wife,  begotten  by  a  kinsman  without  due 
authority,  shall  only  inherit  the  estate  of  his  natural  father  (CCXLYIII). 
Such  a  son  is  the  same  with  the  twelfbh  son  described  by  ViSHinj  (CLXXXV). 

*  The  last  words  are  here  laljoined  to  complete  the  text,  a$  I  And  it  dted  in  aiother 
place.  T. 
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COXLVIII. 

If  a  son  begotten  in  lawful  wedlock,  and  a  son  of  the  wife  begotten  by 

a  kinsman,  contend  for  the  same  heritage,  let  each  take,*  exclusively 

of  the  other,  his  own  father's  estate. 

It  ghoold  be  remembered  in  this  place,  that  if  the  issue  of  •one  who  has 

conducted  himself  in  strict  conformity  with  the  law,  happen  to  be  a  female, 

she  shall  belong  solely  to  her  natural  or  to  her  adoptive  father,  or  jointly  to 

both  of  them,  according  to  the  agreement  thw  have  made  together ;  as  is 

suggested  by  the  reason  of  the  law.     This  brief  exposition  may  suffice. 


Sect.  V. — On  the  Son  of  concealed  Birth. 

He  is  fourth  in  rank  according  to  Yajkyawalcta.  ;  for,  immediately 
after  describing  the  son  of  the  wife  as  'third  in  rank,  he  proceeds  to  mention 
the  son  of  concealed  birth. 

CCXLIX. 

Yajntawalota  : — A  male  child,  secretly  brought  forth  Jy  a  married 

woman  in  the  mansion  of  her  lordy  is  considered  as  a  son  of  concealed 

birih« 

The  purpose  is  to  show  that,  on  failure  of  other  male  issue,  including 
the  son  of  the  wife  5y  a  kinsman^  the  son  of  concealed  birth  shall  take  a  full 
share,  although  there  be  a  sou  of  an  unmarried  girl,  a  son  given,  or  the  like ; 
and  the  rest  shall  take  the  portions  allotted  to  them  by  HIbita.  and  others 
(CCXIX).    ^  Secretly ;"  so  that  it  is  not  known  whose  child  he  is. 

CCL. 
Mbnu  : — In  whose  mansion  soever  a  male  child  shall  be  brought  forth 
5y  a  married  woman  whose  husband  has  long  been  absent^  if  the  real 
father  cannot  be  discovered,  but  if  it  be  probable  that  lie  was  of  an 
equal  elasSj  that  child  belongs  to  the  lord  of  the  unfaithful  wife,  and 
is  called  a  son  of  concealed  birth  in  his  mansion. 

If  it  be  judged  from  any  circumstances  that  he  was  not  begotten  by  a 
man  of  inferior  class,  and  if  the  true  father  be  unsuspected,  he  is  called  a 
son  of  concealed  birth,  and  belongs  to  the  same  class  with  his  mother, 
and  to  the  same  family  with  her  husband,  and  perpetuates  his  race.  Such 
is  the  exposition  approved  in  the  Betndeara.  It  being  mentioned  as  a 
reason  why  he  belongs  to  the  same  class  with  his  mother,  that  the 
true  father  is  unsuspected,  it  is  thereby  intimated,  as  the  opinion  adopted  in 
the  Retndeara,  that  the  legitimate  son  of  a  priest,  by  a  CshtUr^d  wife, 
belongs  to  the  sacerdotal  tribe.  This  mode  of  reconciling  the  apparent 
contradiction  between  the  texts  of  TAjktawalcta  and  that  of  another 
legislator  is  liaUe  to  objection :  the  first,  after  premisiufi^  that  the  son  of 
a  priest  by  a  woman  of  the  military  class  is  called  IfHrdhc^Kuietaf,  and  so 
forth,  adds,  ^  from  a  merchant,  by  a  woman  of  the  servile  class,  sprung  the 

*  The  last  hemistifih  is  word  for  word  the  same  with  a  text  of  MnrUi  Qiap.  IX,  v.  191: 4 
but  the  first  hemistich  differs.  T. 

t  The  same  with  the  Murdhdbhithicta  of  Menu.  T. 
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"  C^arana  ;  this  rule  is  ordained  in  regard  to  married  women  :'*  the  other 
expresses,  ''  men  of  mixed  classes  ])errorm  rites  during  seaisons  of  purity  and 
**  impurity,  in  the  same  form  which  is  practised  by  men  of  their  mother's 
"  tribe."  But  CuLLtrCABHATTA  mentions,  as  the  son  of  a  married  woman, 
the  PdraSava,  another  name  of  the  Nishdda,  or  son  of  a  Brdhmana  by  a 
S4idra ;  but  has  said  nothing  expressly  on  this  point.  He  shows,  however, 
that,  if  the  father  be  known  to  be  equal  in  class,  but  the  particular  person 
be  unascertained,  the  child  is  called  a  son  of  concealed  birth.  Equal  in 
class  here  signifies  not  inferior  in  class  ;  for  that  agrees  with  the  Reindcara, 
and  is  consistent  with  reason. 

If  the  natural  father  be  known,  and  if  authority  had  been  duly  given 
to  him,  and  be  violated  no  part  of  the  form  prescribed,  such  as  being  sprinkled 
with  clarified  butter  and  so  forth,  the  child  is  called  the  son  of  the  wife; 
but  not  unless  authority  had  been  given :  in  this  last  case  he  belongs  to  the 
procreator  alone,  as  already  mentioned.  Is  not  good  argument  wanting 
to  show  why  he  should  be  called  the  son  of  concealed  birth  when  the  real 
father  is  unknown,  but  not  so  called  when  the  proere|ttor  is  ascertained  ?• 
It  should  not  be  answered,  if  a  known  person  procreate  a  sou  without  autho- 
rity given  for  that  purpose,  the  child  belongs  to  him  alone,  not  to  this 
hushoRd.  That  is  denied  by  Mknu  (CCXXXVI).  If  this  difficulty  be 
proposed,  the  amwer  t>,  legislators  are  not  liable  to  such  reproaches.  In 
fact,  this  and  other  texts  (CGXXXYI,  ^.)  allude  only  to  the  son  of 
concealed  birth,  to  the  son  of  the  wife,  and  the  like.  Else  the  son  begotten 
by  a  known  person,  without  authority  for  that  purpose,  would  be  another 
son  of  a  similar  description  with  the  son  of  the  wife.  !Nor  is  this  reasonable  ; 
for  MjfiKU  has  provided  against  it  (CGXXXIV).  It  should  not  be  affirmed, 
that  he  may  belong  to  the  husband  of  his  mother,  although  his  right  of 
inheritance  be  denied.  The  difficulty  vanishes,  if  he  may  fulfil  the  duties 
of  a  son  towards  his  real  father  (aa  a  daughter's  son  towardM  his  own  father) , 
although  he  belong  to  the  husband  of  the  wife.  "Sot  should  itl>e  asked, 
.'  what  proof  is  there  that  he  may  discharge  filial  duties,  since  the  twelfth 
son,  mentioned  in  the  text  of  Vishnu  (CLXXXV),  is  explained  in  the 
Jietndcara,  from  the  concurrent  import  of  the  texts  of  Yasisht'ha  and 
others,  as  signifying  a  son  by  a  Sudra,  He  is  described  by  Apastamba  as 
son  of  his  natural  father. 

CCLL 

Apasitahba  : — Let  cautious  men  guard  their  oflfepring,  and  suflfer  not 

the  seed  of  a  stranger  to  be  sown  in  tlieir  fields. 
/3'    A  son  belongs  to  his  natural  father ;  the  wife  deem  such  ofifspripg 

useless  in  another  world. 

From  the  mention  of  another  world  it  appears  that  the  child  is,  to  his 
natural  father,  a  son  capable  of  performing  for  him  such  rites  as  respect 
another  world.  The  meaning  of  the  text  is  this :  cautious  men,  or  those 
who  are  nob  heedless  and  negligent,  guard  their  offspring,  their  son,  and 
son's  son,  and  the  rest ;  and  they  are  careful  that  the  seed  of  a  stranger 
be  not  sown  in  their  fields,  meaning  their  wives.  He  subjoins  the  reason ; 
because  the  son  belongs  to  his  natural  father,  and  is  useless  to  the  hwhand 
of  the  mother  in  respect  of  another  world.  Such  is  the  exposition  approved 
in  the  Betndcara. 
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CCLII. 
Mbnu  : — They  who  are  acquainted  with  past  times  have  preserved  on 

this  subject  holy  strains  chanted  by  every  breeze,  declaring^  that 

''  seed  must  not  be  soiini  in  the  field  of  another  man/' 

2.  As  the  arrow  of  that  hunter  is  vain  who  shoots  it  into  the  wound 
which  another  had  made  just  before  in  the  antelope,  thus  instantly 
perishes  the  seed  which  a  man  throws  in  the  soil  of  another. 

3.  Sages,  who  know  former  times,  consider  this  earth  (PtifMviJ  as  the 
wife  of  king  PbIthu;  and  thus  they  pronounce  cultivated  land  to  be 
the  property  of  him  who  cut  away  the  wood,  or  wlto  cleared  and  tilled 
it ;  and  the  antelope,  of  tlie  first  hunter,  who  mortally  wounded  it. 

4.  Then  only  is  a  man  perfect,  when  he  consists  o{  three  persons  utdiedy 
his  wife,  himself,  and  his  son :  and  thus  have  learned  Br&hmanas 
announced  this  maxim:  **the  husband  is  even  one  person  with  his 
wife,"/^  ^l  domestic  and  religious^  not  for  all  civil  purposes. 

5.  Neither  by  sale  nor  desertion  can  a  wife  be  released  from  her 
husband :  thus  we  fully  acknowledge  the  law  enacted  of  old  by  the 
Lord  of  creatures. 

6.  Once  is  the  partition  of  an  inheritance  made ;  once  is  a  damsel 
given  in  marriage ;  and  once  does  a  man  say,  ^^  I  give :"  these  three 
are,  by  good  men,  done  once  for  all,  and  irrevocable/, 

7.  As  with  cows,  mares,  female  camels,  slave  girls,  milch  bufialoes, 
she-goats,  and  ewes,  it  is  not  the  owner  of  the  bull  or  other  father 
who  owns  the  offspring,  even  thus  is  it  with  the  wives  of  others. 

-  8.  They  who  have  no  property  in  the  field,  but,  having  grain  in  their 
possession,  sow  it  in  soil  owned  by  another,  can  receive  no  advantage 
whatever  from  the  com  which  may  be  produced. 
The  meaning  of  these  texts  is  subjoined :  as  the  arrow  is  vaia  which  is 
last  shot  into  the  vacant  wound  of  an  antelope  already  struck  by  another, 
(the  antelope  not  being  thereby  gained,  because  the  first  hunter,  who 
mortally  wounded  it,  is  alone  entitled  to  it;)  so  that  seed  is  lost  wbicl) 
a  man  sows  in  soil  already  owned  by  another ;  for,  he  does  not  thereby 
obtain  the  son  produced,  but  the  husband  alone  has  a  right  to  the  child  horn 
of  his  toife,^  If  he  who  enjoys  the  woman  absolutely  take  her,  to  whom 
does  her  son  belong[  ?  To  this  question  it  is  answered,  the  right  is  null, 
since  she  had  been  already  taken  by  another :  Sages  consider  this  earth, 
which  became  the  wife  of  Pwt'hu,  as  wife  of  him  alone,  though  subsequently 
possessed  by  other  kings ;  so,  that  woman  who  has  been  already  espoused  by 
one,  and  is  afterwards  seized  or  enjpyed  by  another,  belongs  to  him  alone 
who  first  espoused  her.  In  like  manner,  cultivated  land,  or  ground  tilled 
for  corn  or  the  like,  belongs  to  him  who  cleared  the  forest,  and  extirpated 
the  remaining  trees,  of  which  the  trunk  and  branches  had  been  felled,  not 
to  him  who  subsequently  tills  the  soil:  and,  in  like  manner,  the  antelope 
becomes  the  property  of  him  who  secured  possession  by  mortally  wounding 

VM 
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it,  not  of  him  who  firet  seizes  the  dead  animal  and  runs  away.  Still,  may 
not  another  become  owner  of  a  woman,  as  of  any  other  thing,  by  purchase 
or  the  like  ?  The  law-giver  subjoins  an  answer,  with  the  grounds  of  it :  then 
only  has  a  man  due  weight,  whm  he  consists  of  three  persons  united.  Con- 
sequently one  man  consists  of  three  persons,  his  a»n,  his  wife,  and  himself;  as 
the  sacrifice,  called  derSa,  consists  of  three  acts  of  religion.*  To  this  purpose 
words  of  scripture  are  inserted  by  OuLLtrcABHATTA  "  (the  husband  is  even 
one  person  with  his  wife*').  How  then  can  what  is  oonsubstantial  with  one 
become  consubstantiaJ  with  another  P  Notwithstanding  gifb  or  sale,  she 
remains  his  wife,  and  becomes  not  the  wife  of  another:  this  answer  is 
expressly  given ;  neith^  by  sale  nor  by  desertion  does  she  cease  to  be  his 
wife.  As  for  desertion,  mentioned  among  the  sins  of  various  degrees,t  that 
relates  to  abandonment  in  civil  matters ;  she  is  not  thereby  divoi^.  Hence 
she  forfeits  not  her  claim  to  the  family  of  her  husband;  and,  the  offence 
being  ezpiable  by  penance  and  the  like,  impurity  onl^  is  contracted.  As 
partition  of  inheritance  among  brothers  is  made  once  only,  and  must  not  be 
repeated  to  subvert  a  former  partition  without  a  sufficient  cause,  and  as 
a  man  once  only  says  **  I  give,"  (and  consequently  a  thing  which  has  been 
bestowed  on  one  ought  not  to  be  given  to  another ;)  so  a  damsel  is  given  by 
her  father  once  only,  and  to  one  bridegroom.  It  follows  of  course,  from  the 
maxim,  once  only  does  9  man  say  *'  I  give,"  that  a  damsel  can  only  once  be 
given ;  is  it  not  a  vain  repetition  to  add,  **  once  is  a  damsel  bestowed  in 
marriage  P"  CuLLtrCABHATTA  replies,  it  is  incidentally  mentioned  that 
chattels  in  general  are  once  given,  and  partition  of  inheritance  once  made ; 
the  single  gift  of  a  damsel  being  the  subject  of  the  text,  it  is  repeated :  this 
text  intimates  that  the  offspring  of  a  woman  first  given  to  one  man,  and 
afterwards  obtained  by  another  from  her  father  or  other  relative,  belongs  to 
him  alone  on  whom  she  was  first  bestowed.  The  subsequent  text  (CCLII 7) 
is  plain ;  'and  the  last  verse  contains  a  comparison.  The  import  of  these 
texts  is  particularly  explained  under  the  title  of  Duties  of  Man  and  Wife : 
the  literal  sense  is  here  exhibited,  for  Menu  declares  that  the  produce 
belongs  to  the  owner  of  the  soil. 

It  should  not  be  argued  that  these  texts  relate  to  the  express  appoint- 
ment made  by  the  husband  for  the  sake  of  obtaining  issue.  Were  it  so, 
it  would  follow,  that,  in  the  case  of  a  daughter  appointed  as  abovemen- 
tioned,  her  son  would  be  considered  as  the  son  of  her  husband  ;  and  the 
comparison  in  a  former  text  (CCXXXVI)  would  be  unequal.  If  this  be 
alleged,  some  reply,  'in  the  case  of  an  appointed  daughter,  the  damsel 
'  is  given  to  a  known  person  for  the  sake  of  raising  up  issue  to  her  father 
'.himself;  in  the  case  of  one  who  uses  his  wife  himself,  there  is  no  delivery 
'  of  her  for  the  sake  of  obtaining  male  issue :  such  is  the  difference.* 

ccLin. 

Menu  :— They  consider  the  male  issue  of  a  woman  as  the  son  of  he^  lord : 
but,  on  the  subject  of  that  lord,  a  difference  of  opinion  is  mentioned  in 
the  V^da;  some  giving  that  name  to  the  real  procreator  of  the  child, 
and  others  applying  it  to  the  married  possessor  of  the  woman. 

*  The  derg'a  ydga  inclades  and  requires  the  performance  of  ihe  prai^ja  ydga,  and  this 
again  requires  the  iddydga  :  the  dtrt'a  yoga  is  a  principal  sacrifice  performed  on  the  day  of 
new  fflooHi  as  i\k&  paumamdifa  ydga  is  performed  on  the  day  of  full  itaoon.  T. 

t  MWD,  Ch.  XI,  V.  60. 
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2.  The  woman  is  considered  in  law  as  the  field,  and  the  man  as  the 
grain :  now,  vegetable  bodies  are  formed  by  the  united  operation  of 
the  seed  and  the  field. 

3.  In  some  cases  the  prolific  power  of  the  male  is  chiefly  distin-. 
goished ;  in  others,  the  receptacle  of  the  female :  but,  when  both  are 
equal  in  dignity,  the  offspring  is  most  highly  esteemed. 

Sages  bold  generally,  that  the  male  issue  of  a  woman  is  the  sou  of  her 
lord ;  but  whether  that  lord  be  the  married  possessor  of  the  woman,  or  the 
real  procreator  of  the  child,  ig  quettioned;  on  this  point  the  sense  of  scrip- 
tural  texts  iis  doubtful :  such  is  the  meaning  of  the  first  verse.  As  for  what 
is  affirmed,  that  whichsoever  is  chiefly  distinguished  in  respect  of  procreation, 
whether  the  married  possessor  of  the  woman,  or  the  real  procreator  of  the 
child,  to  him  does  the  son  belong;  still  a  doubt  remains,  for  both  are 
important.  Comparing  oflspring  to  other  qrganized  bodies,  the  legislator 
adds,  ^'the  woman  is  considered  as  the  field,  <&c:''  all  organized  beings,  even 
vegetable  bodies,  are  formed  by  the  united  operation  of  the  seed  and  the 
field.  Consequently  the  soil  and  the  grain  equally  contribute  to  reproduc- 
tion ;  and  it  remains  a  doubt  whether  the  son  belongs  to  the  owner  of  the 
6eld,  or  to  him  who  is  considered  as  the  grain.  The  law-giver  reconciles 
the  seeming  difficulty  by  distinguishing  parallel  cases :  *^  in  some  instances 
the  prolific  power  of  the  msde  is  chiefly  distinguished,"  or  is  most 
important,  &o.  To  what  different  oases  is  their  comparative  importance 
referred  ?  In  what  instances  is  the  real  procreator  chiefly  considered,  and 
in  what  cases  the  husband  or  owner  of  the  field  P  To  this  CnLLtrCABHA.TTA. 
replies,  the  real  procreator  is  chiefly  considered,  when  a  child  is  begotten  by 
a  stranger  on  a  wife  not  duly  authorized  for  that  purpose;  the  husband, 
when  the  wife  has  been  expressly  appointed  to  raise  up  issue  for  him. 
Accordingly  Bodha,*  begotten  by  Chandba  on  the  wife  of  Vmhaspati, 
who  was  not  authorized  for  that  purpose,  was  son  of  Chanjdba,  not  of  Ybi- 
HABFATi:  Vyasa,  begotten  by  the  sage  Pabasaba  on  Satyavati  then 
unmarried,  was  son  of  Pabasaba,  not  of  DaI^baja  her  foster  father, 
nor  of  the  king  Upabichaba  her  natural  father.  The  receptacle  of  the 
female  is  chiefly  distinguished  in  some  cases :  for  example,  DhbitabIshtba 
and  Pandf,  begotten  by  Vyasa  on  the  two  wives  of  ViOHiTBAviaYAf 
(Ahbalioa  and  Ahbioa),  were  considered  as  sons  of  Viohitbavibya. 
It  should  not  be  argued,  that  there  is  no  want  of  ground  for  selection  :  if  it 
be  agreed  that  the  produce  shall  belong  to  the  owner  of  the  seed,  then 
it  shall  belong  to  him  alone ;  otherwise  it  belongs  to  the  owner  of  the  field. 
The  effect  being  produced  by  the  intimate  connexion^  of  the  seed, 
there  is  in  a  manner  no  difference  between  them.  But  the  field,  being 
merely  a  receptacle,  is  inferior  to  the  grain.  Mbku  states  this  as  au 
induction  of  common  sense,  and  subjoins  the  reason  in  the  second  hemistich. 

*  First  of  the  lunar  race  of  princes.       T.  f  Forty-sixth  of  the  lanar  race.  T. 

t  One  of  the  categories  in  dialectic  phUosophy.  It  is  the  connexion  of  integrant  parts 
with  that  of  which  they  are  parts ;  the  connexion  of  class  with  individuals,  of  quality  with 
subject,  of  action  with  the  agent  or  with  the  subject:  in  short,  it  is  intimate  and  sempiternal 
connexion,  distinguished  from  conjunction,  which  is  an  accident,  and  placed  among  qualities 
in  philosophical  arrangement.  T. 
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CCLIV. 

Menu: — In  general,  between  the  male  and  female  powers  of  procrea- 
tion, the  male  is  held  superior ;  since  the  offspring  of  all  procreant 
beings  is  distinguished  by  marks  of  the  male  power. 

Because  the  produce  ifl  distinguished  by  unaltered  marks  of  the  seed, 
denoting  the  peculiar  form  of  iU  jpotoi^fpe^  therefore  is  the  seed  held 
superior.    He  expresses  the  same  thought  in  the  subsequent  verse : 

CCLV. 

Menu  : — Whatever  be  the  quality  of  seed  scattered  in  a  field  prepared 
in  due  season,  a  plant  of  the  same  quality  springs  in  that  field  with 
peculiar  visible  properties. 

There  is  no  vain  repetition  ;  but  an  amplification  of  the  sense,  and^a 
demonstration  of  the  maxim  contained, in  the  preceding  text.  For  this 
objection  might  have  been  made :  seed  cast  ou  fertile  soil  produces  the  best 
fruit;  sown  in  ungrateful  soil,  the  woi^t:  hence  it  should  be  affirmed, 
that  intimate  union  with  the  constituent  particles  of  earth  also  contributes 
to  reproduction.  That  objection  is  here  obviated :  seed  scattered  in  a  field 
prepared  in  due  season,  that  is,  thoroughly  tilled  by  the  cultivator  at 
the  proper  season  for  sowing,  produces  the  best  fruit;  not  so  if  the  land 
be  tilled  at  an  improper  season :  can  it  be  therefore  argued,  that  intimate 
union  with  season  also  contributes  to  reproduction  ?  Hence  it  should 
be  only  affirmed  that  a  distinct  effect  proceeds  from  a  distinct  cause. 
There  is  no  difficulty,  nor  possible  reply ;  for  time,  having  no  consti- 
tuent particles,  cannot  be  intimately  united  with  substance,  as  a  piastic 
cause  with  an  eff^t. 

CCLVI. 

Menu  : — Certainly  this  earth  is  called  the  primeval  womb  of  many 

beings ;  but  the  seed  exhibits  not  in  its  vegetation  any  properties  of 

the  womb. 

For  the  sake  of  distinction,  he  mentions  the  earth  considered  as  a 
womb.  Seed  assumes  not  any  properties  of  the  womb,  that  is,  of  the  earth, 
such  as  bl^kness,  adhesion  of  sluggish  particles,  and  the  rest.  A  plant 
v^tates,  being  produced  in  fertile  soil,  as  abovementioned.  The  con- 
stituent  particles  of  earth  might  be  supposed  to  enter  into  the  plant, 
because  vegetation  consists  in  th^  increase  of  component  parts :  but  the 
inference  would  not  be  accurate,  for  the  properties  of  the  soil,  such  as  black- 
ness and  the  rest,  are  not  found  in  vegetating  bodies,  although  tfieir 
component  parts  be  increased.  As  a  jar,  produced  from  a  black  lump  of 
clay,  is  black,  not  so  these  vegetable  substances.  It  should  not  be  objected, 
that  the  plant,  produced  from  grain,  does  not  retain  the  small  bulk  of 
the  seed  :  a  small  germin  is  first  produced  from  the  minute  originary 
particles  of  the  seed,  which  become  fixed  ;  afterwards  the  same  plant  .grows 
by  assimilating  particles  of  earth  and  of  water,  which  are  most  important  in 
comparison  with  those  which  are  foreign.  Henoe  the  seed  is  chiefly  distin- 
guished, because  it  is  a  prior  cause;  the  earth  is  not  to  distinguished, 
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beeause  it  is  a  subsequeiit  eauie  ;  what  is  foreign  to  r^odueUon  is  neither 
chiefly  distinguished  nor  undistingukhed,  but  wholly  utmotieed.  Accordingly 
a  son  begotten  on  a  woman  duly  authorized  by  her  husband,  belongs  to  kim 
oonddered  m  law  at  the  owner,  of  the  field  ;  not  to  a  stranger,  even  though 
she  were  appointed  by  that  stranger  to  raise  up  issue  for  him.  It  should 
not  be  affirmed,  on  the  contrary,  that  a  plant  is  first  produced  from  the 
component  particles  of  earth,  and  grows  from  the  component  particles  of  the 
seed.  Were  it  so,  plants  of  an  uniform  kind  would  be  produced  when  seeds 
of  Tarioiu  sorts  are  scattered  in  the  same  soil,  as  plants  of  an  uniform  kind 
actually  are  produced  when  seeds  of  the  same  sort  are  scattered  in  various 
soils. 

CCLVIL 
Mbbu  :— On  earth  here  below,  even  in  the  same  ploughed  field,  seeds 
of  many  different  forms,  having  been  sown  by  husbandmen  in  the 
proper  season,  vegetate  according  to  their  nature : 

2.  'Bice  plants,  mature  in  sixty  days,  and  those  which  require 
transplantation,  mudga^  tiUiy  rndsJuZj  barley,  leeks,  and  sugar-canes, 
all  spring  np  according  to  the  seeds. 

3,  That  one  plant  should  be  sown,  and  another  produced,  cannot 

happen :  whatever  seed  may  be  sown,  even  that  produces  its  proper 

stem. 

Accordingly  seed  watered  in  a  vessel  of  hardest  iron  puts  forth  a  shoot, 
even  without  soil ;  but  earth  alone,  sprinkled  with  water,  produces  no  plant  ■ 
without  seed.  Does  not  earth  sprinkled  with  water  produce  grass  and  other 
plants,  which  have  not  been  sown  P  and  is  it  not  consequently  found  that,  ia 
some  instances,  soil  does  produce  plants  without  seed  P  It  should  not 
be  argued,  that  the  superior  influence  of  the  soil  may  be  true  in  respect 
of  grass  and  weeds  ;  but  the  seed  is  sometimes  chiefly  distinguished  in 
the  reproduction  of  com  and  the  rest :  hence  they  are  alone  mentioned 
in  this  place  by  way  of  illustration.  There  exists  no  argument  to  suggest 
this  distinction,  that  the  superior  influence  of  the  soil,  as  the  natural  cause  of 
production,  is  deduced  from  the  instance  of  grass  and  weeds  ;  and  the 
superior  influence  of  the  seed,  from  the  instance  of  com  and  useful  plants. 
To  the  question  proposed,  the  answer  is,  no ;  for  even  seed  appertains  to  the 
terrene  element.*  Thus  it  is  observed  in  a  gloss  on  the  words  of  XJnATAHi- 
chIbta,  in  his  metrical  rules  of  logic,  ('*  colours  like  those  of  a  germin  and 
of  a  scorpion,")  that  the  stem  of  the  plantain  springs  from  the  seed  of  burnt 
eanes.  Ttie  reason  is,  that  all  vegetable,  mineral  and  animal  bodies  are  pro- 
duced from  the  minutest  particles  of  earth,  called  atoms,  by  means  of 
inchoative  union  ;t  but  such  pai*ticles  being  in  no  respect  dissimilar, 
since  they  are  eternal,  the  plastic  centers];  of  various  kinds  spring  from 

*  That  ia,  sU  seed  k  ewtb,  Slid  the  leed  <>f  grass  and  other  weeds  exists  in  tl^ 
notsown  there  l^hnmacn  design:  I  should  wish  to  attribute  this  sense  to  my  text    T. 

t  Aravdha,  or  arambacay  inchoative  :  by  inchoatbn  seems  to  be  meant  the  first  plastic 
anion  6f  atoms.  T» 

tSanti^kimaf  an  incipient  body  formed  by  the  primaiy  adhesion  of  partieles,  to  which 
others  are  assimilated  in  its  progress  to  a  sensible  form.  T. 
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adhesions  mutually  dissimilar.  It  should  not  he  asked,  how  can  harley,  and 
other  plants  which  bear  seed,  such  as  com  and  the  like,  be  said  to  spring 
from  a  mass  of  earth  alone,  since  such  particles  exist  in  the  seed  as  well  as  in 
the  mass  of  earth  ?  .  A  special  adhesion  is  pre-supposed,  which  produces 
barley  and  other  plants  from  component  particles,  to  which  a  special 
adhesion  belongs,  connected  with  seed  by  its  own  mature,  or  by  air  fixed  by 
the  will  of  God  :  and,  from  the  effect  observed,  an  adhesion  is  presumed, 
which  sometimes  produces  plants,  oven  from  particles  to  which  adhesion 
relative  to  other  seed  belongs ;  as  the  stem  of  a  plantain  springs  from  the 
seed  of  burnt  canes.  In  like  manner,  in  the  case  of  grass  and  weeds,  they 
are  considered  as  produced  from  such  particles,  to  which  an  adhesion  rela- 
tive to  the  terrene  element  belongs.  Neither  is  the  superior  influence  of 
the  soil  thence  infenred  ;  for  seed  is  not  mentioned  as  useless  to  reproduction^ 
nor  as  contributing  to  it  in  an  inferior  degree  i  and  holy  Bages  affirm,  that 
the  seeds  of  all  vegetables  were  placed  in  the  earth  subsequently  to  the 
creation. 

Sri  Bh&gavata : — Surely  thou  shalt  not  foolishly  disobey  my  commands, 

and  abandon  the  seeds  originally  created  by  the  self-existent,  and 

fiow  concealed  in  thee. 

By  the  expression  *' concealed  in  thee,"  it  is  intimated  that  allseeds 
were  placed  in  the  earth.    Accordingly  the  divine  CiidDisA  says, 

^^  This  universe  of  moving  and  unmoving  beings  is  celebrated  as  the 
production  of  that  prolific  seed  which  was  sown  in  the  waters  by 
thee,  0  unb6m  being ! " 

And  again : — "  She,  whom  the  wife  call  Nature,  fostering  all  seeds." 

The  first  verse  contains  praise  of  Brahma  uttered  by  the  Gods. 
"Unborn  being!  the  universe,  consisting  of  moveable  and  immoveable 
substances,  is  the  production  of  that  seed  which  was  sown  in  water 'by  thee, 
at  the  beginning  of  the  worlcl,  when  water  alone  had  been  created.** 
Consequently  the  earth,  containing  seed  which  is  the  source  of  animate  and 
inanimate  beings,  sprung  from  the  united  operation  of  seed  and  water. 

n  should  be  here  remarked,  that  the  body  of  a  son  being  produced 
from  the  union  of  the  seminal  fluids  of  the  male  with  the  uterine  blood  of 
the  female,  as  declared  by  Yasisht'Aa  (CCLXXIII),  both  ought  to  be 
considered  as  important  tit  generation  ;  but  this  agrees  not  with  the  exam- 
ples stated  as  analogous.  If  this  be  alleged,  the  answer  is,  the  text  of 
Yasisht'ha  is  intended  to  require  the  assent  of  the  mother  to  the  donation, 
sale  or  the  like,  though  she  be  not  chiefly  distinguished ;  for  the  firU  part 
of  it  concludes  by  declaring,  that  both  parents  have  power  to  giVe,  to  sell, 
or  to  desert  a  son.  This  does  not  contradict  the  superiority  of  the  male 
compared  with  the  female.  It  should  not  be  objected,  that  there  is  no 
argument  to  support  this  induction,  since  the  component  particles  of  ani- 
mated body  proceed  equally  from  seminal  fluids  and  from  blood.  The 
seminal  fluids  are  immediately  connected  with  life,  and  therefore  moit 
important. 

Sri  Bh&gavata : — To  produce  the  body  of  a  living  being,  by  an  act 

governed  by  destiny,  a  drop  of  male  seed  must  enter  the  womb  of 

the  female. 
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Accordingly,  even  without  a  natural  soil,  Db69A  was  produced  from 
the  seed  of  BhabadwIja.  deposited  in  a  wooden  hncket  ^droni)*  and  others 
in  similar  modes^f  hut  no  one  ever  sprung  from  the  field  alone  without  seed. 
Bhagibat'ha  and  others  have  been  produced,  like  the  self-existent,  by  the 
power  of  absorbed  contemplation.  But  the  short-lived  men  of  the  present 
day  cannot  procreate  issue  without  a  receptacle.  Accordingly  IJdayana- 
CHABTA  says,  '*  Qy  the  experienced  decline  of  birth,  of  initiating  ceremonies, 
of  science  and  the  like,  of  power,  of  sacerdotal  duties  and  acts  of  religion, 
the  present  race  has  degenerated."  Common  sense  shows,  that  the  compo- 
nent particles  of  the  offspring  are  of  the  same  nature  with  those  of  the 
father  and  mother,  being  produced  from  the  intimate  union  of  seminal  fluids 
and  uterine  blood.  Consequently,  if  the  wife  be  committed  to  another  for 
the  sake  of  raising  up  issue,  the  offspring  belongs  to  the  husband  of  the 
wife ;  but  if  there  were  no  such  declared  intention,  he  belongs  to  the  natu* 
ral  father.    Thus  do  authors  expound  the  law. 

But  some  hold,  that  a  son  procreated  on  the  wife  of  another  is  compe- 
tent to  perform  rites  which  respect  another  world,  for  his  natural  father 
only,  not  for  the  husband  of  his  mother,  though  belonging  of  right  to  him  : 
for  it  is  said  in  the  text  of  Afastamba,  '*  the  wife  deem  such  offspring 
useless  in  another  world"  (CCLI).  Mbfu  has  declared,  that  the  produce 
belongs  to  the  owner  of  the  field  (CCLII) ;  but  he  intimates,  that  rites 
which  respect  another  world  must  be  performed  for  the  natural  father 
(CCLIV).  In  some  cases,  that  is,  in  respect  of  acts  relative  to  another 
world,  the  prolific  power  of  the  male  is  chiefly  distinguished ;  in  others,  that 
is,  introspect  of  acts  relative  to  this  world  and  consequent. to  property, 
the  receptacle  of  the  female  is  chiefly  distinguished. 

It  may  be  accurately  affirmed,  that  the  son  of  concealed  birth  becomes 
the  son  of  his  mother's  husband,  because  there  is  no  other  owner  (since  the 
real  procreator  cannot  be  discovered),  and  because  he  is  deserted  by  his 
natural  father. 

The  son  of  concealed  birbh  is  described  by  Yishntt  as  sixth  in  rank 
(CLXXXV),  to  show  that  he  shall  not  take  a  full  share  and  so  forth, 
if  there  be  a  son  by  a  woman  twice-married,  and  a  son  of  a  young  woman 
unmarried,  who  are  superior  to  him  by  good  qualities  and  class.  This  shall 
be  further  explained  in  the  section  on  the  son  of  a  young  woman  unmarried. 
By  the  consent  of  almost  every  legislator,  he  may  take  the  inheritance  of  a 
kinsman,  as  well  as  that  of  his  father.  According  to  HabIta,  a  nineteenth 
part  shall  be  given  to  the  son  of  concealed  birth  (CGXIX)  ;  according  to  the 
Brahme  pwrdna,  a  sixth  part  (CCXVII) ;  according  to  Sanc'ha  and 
Lic'hita,  one  share  (CCXLVII) ;  for  "the  rest"  intends  the  son  by 
a  twice-married  woman,  the  son  of  an  unmarried  girl,  and  the  son 
of  concealed  birth.  He  claims  the  family  and  lineage  of  his  mother's 
husband. 


*  A  vessel  used  in  boats  to  throw  out  water,  and  for  other  porposes.  T. 

t  According  to  the  legends  of  the  jmramS^,  Aoastya  spmng  from  the  seed  of  Pulastta 
deposited  in  an  earthen  vessel  T. 
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Sect.  VI. — On  the  Son  of  a  young  Woman  unmarried. 

He  w  fifth  in  rank  according  to  YIjntawalcya  ;  for,  allter  describing 
the  fourth,  or  son  of  concealed  birth,  he  thus  describes  the  son  of  an 
unmarried  girl. 

COLVIIL 
Yajntawaloya  : — ^The  caninaj  or  son  bom  of  a  young  woman  unmar- 
ried, is  considered  as  the  son  of  his  maternal  grandfather. 
Ya8I6ht*ha  also  assigns  him  the  fifth  place,  but  superior  to  the  son  of 
concealed  birth,  and  inferior  to  the  son  by  a  twice-married  woman. 

CCLIX.  , 

Vasisht'ha  :*— The  son  of  an  unmarried  girl  is  fifth :  he  whom  an 

unmarried  damsel  produces  through  lust,  in  her  father^s  house,  is 
called  son  of  a  young  woman  unmarried,  and  is  considered  as  the 
male  issue  of  his  maternal  grandfather. 

CCLX. 
The  maternal  grandfather  becomes  a  father  by  the  birth  of  ihat  son 

whom  his  unmarried  daughter  produces  from  a  man  of  equal  class : 

such  a  son  may  ofiS^  the  funeral  cake,  and  possess  the  heritage* 

^*  Through  lust ;"  explained  in  the  Reindeara,  acting  from  the  impulse 
of  her  own  will.  Ungiven  signifies  '*  unmarried.*'  From  an  equal  man; 
"from  a  man  of  equal  class;"  that  is,  from  a  man  not  inferior  in  class. 
Consequently,  if  an  unmarried  daughter,  impelled  by  lust,  receive  the 
caresses  of  any  man  she  may  have  chosen,  and  bring  forth  a  son,  that  child 
belongs  to  his  maternal  grandfather,  and  is  called  the  son  of  a  young 
woman  unmarried. 

CCLXL 
Baddatana  : — The  male  child  begotten  by  a  man  of  equal  class,  on  a 
danfsel  whom  he  embraces  unmarried  and  unaffianced,  in  her  father's 
house,  is  called  the  son  of  a  young  woman  unmarried,  and  becomes 
the  child  of  him  to  whom  she  is  afterwards  given  in  marriage. 

He  is  considered  as  son  of  him  to  whom  that  maiden  ia  given  in 
marriage.  This  disagrees  with  Va8ISHT*ha  and  TIjnyawalcta.  It 
should  not  be  afiirmed,  that  the  word  ednina  is  here  taken  in  the  seose 
suggested  by  its  etymology  ;  cdnsequently  the  son  procreated  while  she  was 
a  maiden  (cafiya)  is  called  son  of  a  pregnant  bride  (itAfHPha)  and 
belongs  to  the  married  possessor  of  that  woman ;  he  is  not  named  emdMa : 
and  hence  there  is  no  contradiction.  The  son  of  a  pr^nant  bride  is  S9pa* 
rately  mentioned  by  Nabbda. 

CCLXIL 
Nabkda  :— The  husband  is  considered  as  father  of  the  son  produced 
by  his  wife  wldle  she  was  ytt  a  maiden,  of  the  son  produ^^  by 
a  pregnant  bride,  and  of  him  who  is  secretly  begotten  on  a  disjoyal 
wife  :  they  are  held  entitled  to  shares  of  the  heritage. 


Digitized  by  VjOOQ IC 


SEC?r.  VI.]  SON   OF  A   YOUNG   WOMAN   UNMARRIED.  377 

And  Mknu,  having  det^cribed  the  son  of  an  unmarried  girl  (CGLXIII), 
proceeds  to  the  separate  mention  of  the  son  produced  by  a  pregnant 
bride  (CCLXXXVIII). 

CCLXIII. 

Menu  : — A  son  whom  the  daughter  of  any  man  privately  brings  forth 

in  the  house  of  her  father,  if  she  aftenoard  many  her  lover,   is 

described  as  a  son  begotten  on  an  unmarried  girl.* 

Nor  should  it  be  affirmed,  that  the  texts  of  Vasisht'ha  and  YiJNT- 
AWALCTA  suppose  a  declaration  in  this  form ;  "  her  son  shall  be  mine.*' 
Were  it  so,  she  would  be  au  appointed  daughter,  and  it  would  be  wrong  to 
name  her  son  as  fifth  in  rank.  If  this  be  proposed,  the  answer  is  :  if 
the  maternal  grandfather  have  no  male  issue,  then  the  son  begotten  on 
his  unmarried  daughter  is  considered  as  his  son ;  if  the  bridegroom  have 
no  other  male  issue,  the  child  is  considered  as  his  son;  and  if  neither, 
or  if  both,  have  male  issue,  he  is  considered  as  son  of  both.     Chandeswaba. 

Being  son  of  both,  though  not  begotten  by  one  related  by  blood  to  the 
maternal  grandfather,  he  claims  the  family  of  that  ancestor  only.  In 
respect  of  double  sets  of  oblations  and  the  like,  the  practice  is  similar  to 
that  followed  by  the  son  of  a  wife  considered  as  son  of  two  fathers. 

Here  a  doubt  occurs ;  how  can  the  child  be  son  of  the  bridegroom, 
since  the  field  did  not  then  belong  to  him,  and  the  son  is  not  produced 
from  his  seed  ?  Some  reconcile  the  seeming  difficulty  by  saying,  the  sense  of 
the  text  is  not  rigorous  in  this  instance.  But  others  hold,  that,  grain 
being  already  produced  in  a  field  which  had  become  waste,  and  that 
laud  being  afterwards  seized  by  any  person,  as  the  grain  should  also 
be  taken  by  him,  so,  in  the  present  instance  also, -^Atf  offspring  should 
belong  to  the  subsequent  possessor  of  the  mother.  Should  not  that  crop  only, 
which  is  then  produced,  be  taken  by  the  present  owner  of  the  field, 
else  he  might  claim  the  crops  long  since  produced  from  that  field?  In 
like  manner,  in  the  case  of  an  unimarried  girl,  the  father  alone  has  a 
claim  to  the  maiden,  and  her  offspring  therefore  "belongs  solely  to  him. 
If  this  be  alleged,  the  answer  is,  while  she  continues  a  maiden,  the  father  is 
only  acknowledged  to  have  such  right  as  empowers  him  to  give  her  in 
marriage,  and  no  other :  accordingly,  he  must  not  enjoy  her,  or  the  like.  A 
son,  therefore,  becoming  the  property  of  his  mother,  because  he  is  produced 
from  uterine  blood,  belongs  to  her  alone. 

How  then  are  the  words  of  Vasisht'ha  and  Yajntawalota  justified  ? 
It  should  not  be  argued,  that  the  dominion  of  the  father  over  bis  daughter 
is  admitted  by  these  Sages ;  but  that  fruition  is  forbidden  by  positive  law, 
like  fruition  of  a  female  buffalo,  or  the  like,  held  as  property.  Were  it  so, 
various  opinions  being  delivered  by  Sages,  we  should  have  no  certainty 
which  ought  to  be  followed.  Nor  should  it^be  argued,  that  the  different 
cases  intended  have  been  already  distinguished  :  he  becomes  the  son  of  his 
maternal  grandfather,  or  of  the  married  possessor  of  his  mother,  whichever 
has  no  son  ;  consequently,  there  is  no  want  of  certainty.  If  the  right  of  one 
be  ascertained  from  reasoning,  it  is  nothing  to  the  purposiB  that  another  has 
no  male  issue.  His  maternal  grandfiather  dying  after  his  mother's  marriage, 
if  the  child  then  became  son  of  his  maternal  grandfather,  and  if  tonsure  and 

*  I  do  not  alter  the  translation  (Chap.  IX.  v.  172) ;  but  the  comnentary  furnishes  another 
interpretation.-^See  a  subsequent  note. 

vv 
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other  ceremonies  of  his  regeneration  be  performed  by  the  family  of  that 
ancestor,  how  can  he  also  become  son  of  his  mother's  husband,  when  this 
man  subsequently  dies  ?  Since  be  cannot  be  truly  son  of  both,  by  which 
family  shall  his  investiture  and  other  ceremonies  be  then  performed  ?  On 
this  point  there  is  no  certainty.  Again  ;  the  son  of  a  pregnant  bride  would 
be  similar  to  the  son  of  an  unmarried  girl,  for  he  also  was  infaet  procreated 
at  the  moment  when  pregnancy  took  place :  but  he  is  not  given  at  the  tin>6 
of  marriage,  for  the  child  is  distinct  from  the  woman  to  be  wedded  ;  and  if 
be  can  be  the  son  of  two  fathers,  it  is  not  proper  to  describe  him  as  son  of  a 
single  father.  It  should  not  be  argued,  that,  as  the  clothes  are  also  bestowed 
when  a  damsel  is  given  with  ornaments  and  clothes,  so  the  foetus  is  also 
bestowed  when  a  pregnant  daughter  is  given  :  the  son  of  a  pregnant  bride, 
therefore,  is  not  son  of  his  maternal  grandfather.  Were  it  so,  his  affilia- 
tion being  deduced  from  donation  alone,  a  distinct  partition,  and  separate 
share  from  that  of  a  son  given,  would  be  improper;  and  the  man  who 
marries  a  pregnant  bride,  might  enjoy  a  daughter  born  from  that  pregnancy.* 

On  this  subject  it  is  said,  such  offspring  as  the  son  of  an  unmarried 
girl  belongs  to  both ;  because  the  mother  has  a  claim  to  that  child,  since  he 
sprang  from  her  blood ;  and  the  maternal  grandfather  has  also  a  claim,  since 
he  then  possessed  dominion  over  the  mother  :  hence  the  man  who  espouses 
her  claims  the  mother's  share,  for  a  wife  has  no  property  exclusively 
her  own  (Book  II,  Chapter  IV,  v.  LYI).  It  should  not  be  objected,  that 
her  father  alone  has  an  immediate  right  to  her  son,  though  springing  from 
her  blood,  because  even  the  blood  of  the  daughter  was  subject  to  the 
dominion  of  her  father.  Were  it  so,  a  mother  would  have  no  claim  to  her 
son  born  in  lawful  wedlock,  and  the  gift  of  her  child  would  not  depend 
on  her  assent,  as  declared  by  Yasisht'ha.  It  should  not  be  argued,  that, 
admitting  the  mother's  power,  the  father  has  nevertheless  a  sole  claim  to  the 
son  bom  in  lawful  wedlock,  because  he  has  a  natural  vight,  since  the  son  wa« 
generated  from  his  seminal  fluids ;  and  the  right  accrues  to  him  alone,  even 
though  the  child  be  produced  from  uteritie  blood  :  a  mother,  therefore,  has 
such  a  claim  as  the  father  has  to  the  son  of  a  wife  begotten  by  a  kinsman, 
and  as  the  maternal  grandfather  has  to  the  mother.  Nothing  can  prevent 
the  right  of  a  husband  to  the  property  of  his  wife,  as  declared  by  a  positive 
text  (Book  II,  Oh.  IV,  v.  LYI).  Nor  should  it  be  objected,  that  a  step- 
mother would  have  a  claim  on  the  son  of  another  wife,  under  the  text  which 
declares  property  common  to  the  married  pair  (CCGCXY).  That  is  admis- 
sible ;  it  will  be  mentioned  in  the  section  on  Sons  Given,  that  the  son  shall 
offer  the  double  set  of  oblations  and  the  funeral  cake  for  her  father. 

We  do  not  discover  the  reason  why  authors  have  said  that  he  succeeda 
as  a  son  to  his  maternal  grandfather,  or  to  the  man  who  espoused  his  mother, 
if  either  of  them  leave  no  male  issue.  It  should  not  be  argued,  from  the 
text  of  YAjntawalcta  (CCXlXYIII),  that,  as  the  want  of  male  issue  is 
mentioned  as  a  prescribed  oo^iticm  in  the  case  of  the  son  of  a  wife  begotten 
by  a  kinsman,  %ouik6  mme  tegyired  in  the  present  case.  'St^LAPANi,  author 
of  a  commentary  on  the  institutes  of  that  legislator,  refers  this  text  to  the 
case  where  a  son  is  begotten  On  a  wife  htf  a  kimman  or  a  Mtranger^  with  a 
previous  declar^ion  or  implied  intention,  to  which  both  parties  assent,  '*  the 
child  shall  be  considered  ns  the  offspring  of  us  both ;"  to  which  case  Nabeba 
likewin  alludes  (GGXXXIX).  The  words,  '*  by  one  who  has  no  male 
issue,"  are  inserted  in  the  text  (GCXXXYIII),  that  the  intention  of  the 

*  Becsosc  she  was  given  to  him,  bat  does  not  become  kis  dtughter.  T. 
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procreator  may  be  fulfilled  if  he  need  offspring ;  for,  he  who  has  male  issue 
can  hardly  need  a  son  begotten  on  the  wife  of  another ;  and  one  who  has  no 
progeny,  of  course,  does  need  that  son.  Kor  should  it  be  argued  that 
authors  have  said  so,  because  his  affiliation  is  null,  if  there  be  a  son 
begotten  in  lawful  wedlock,  or  other  son  of  theirs!  four  descriptions. 
There  is  no  argument  to  prove,  that,  if  there  be  a  son  begotten  in  lawful 
wedlock,  no  other  can  be  legal  issue ;  the  son  of  a  pregnant  bride  and  the 
rest  are  acknowledged,  although  nther  torn  exiH ;  and  the  appointment  of  a 
daughter  to  i*aise  up  issue  to  MsHU  (the  founder  of  memorial  law),  whilst 
he  had  legitimate  sons,  could  not  be  justified.  Kor  should  it  be  argued  that 
they  have  said  so,  to  intimate  his  disqualification  for  offering  the  funeral  cake  . 
to  him  who  leaves  any  one  of  the  four  sons  first  described,  as  suggested  by 
the  text  of  Yajhtawalcta  (CLXXXIX).  That  is  mentioned  in  the  text 
eited,  to  show  that  the  son  of  an  unmarried  girl  is  disqualified,  if  one 
begotten  in  lawful  wedlock,  or  other  superior  son,  exist,  as  a  younger  child 
is  disqualified  if  bis  eldest  brother  be  living.  Else,  becoming  the  sou  of  the 
bridegroom,  because  the  paternal  grandfather  at  that  time  had  male 
issue  living,  he  shall  not  offer  the  funeral  cake,  even  though  the  son  of  the 
maternal  grandfather  afterwards  die ;  for,  having  once  become  the  son  of  the 
bridegroom,  that  relation  cannot  afterwards  cease.  Again  ;  if  both  a  son  of 
the  body,  and  one  b^otten  on  a  wife  by  a  kinsman,  exist,  the  right  vesting 
in  him  alone  who  was  begotten  in  lawful  wedlock,  shall  not  the  son  of  the 
wife  offer  the  funeral  cake,  if  the  son  of  the  body  aiterwards  die  ?  It  must 
be  therefore  affirmed,  that,  "  on  failure  of  the  fir«t"  (CLXXXIX),  signifies 
'the  first,  qualified  to  perform  th^  irdfld^ha  and  the  like,  not  being  alive.' 
But,  if  it  be  said,  we  do  not  deny  the  right  of  both  to  the  son  of  a  young 
woman  unmaiTied,  but  we  deny  his  competence  if  there  be  a  superior  son  to 
obstruct  his  claim ;  then  this  opinion  coincides  with  our  own.  It  is 
our  opinion,  say  these  lawyers,  that  by  him  is  effected  deliverance  from  the 
hell  called  put,  and  relief  from  the  evils  caused  by  the  want  of  male  issue,  for 
his  maternal  grandfather,  under  such  circumstances,  and  until  his  mother  be 
married ;  and  for  the  man  who  weds  his  mother,  if  no  other  son  be  pro- 
created by  him  on  any  wife. 

From  the  terms  used  in  the  text  of  Mkku  (GCLXIII),  it  appears  that 
a  child  privately  brought  forth  is  alone  considered  as  the  son  of  an  unmarried 
girl,  not  one  whose  real  father  is  known  ;  for,  were  it  so,  since  the  seed 
is  superior  to  the  receptacle,  he  would  be  considered  as  the  son  of  his 
natural  father.*  He  is  described  by  Msnu  as  seventh  in  rank,  and  inferior 
even  to  the  son  given,  the  son  made  i|f  adaption,  and  the  son  rejected 
(CLXXVIII).  Dbyala  describes  him  as  fourth  in  rank  (GXG)  ;  and 
60  does  Kabkda  (CLXXVIII).  YiSHirn  and  Vasisht'ha  (CLXXXV  and 
CCLIX)  assign  to  him  the  fifbh  place,  but  inferior  to  the  son  by  a  woman 
twice-married,  and  superior  to  the  son  of  concealed  birth.  HAfifTA  virtually 
places  him  sixth  in  rank  (CCXIX).t  To  reconcile  such  seembg  contradic- 
tions, authors  have  approved  a  regulation  founded  on  the  various  degrees  of 
virtue.      The  difference  of  class  might  be  also  considered  :  for  instance,  the 

*  It  aibonli  thmrefore  seem  necessary  to  alter  tbe  vervioQ  of  that  tazt,  by  lubstitotiag 
**a  bridegnNna"  for  '^her  kiYfuf*  or  by  changiag  the  constmctioD :  **A  son  whom  the 
daughter  of  any  man  priTately  brin^  forth  in  the  house  of  her  finther,  is  deseribed  as  a  son 
begotten  on  an  unmarried  girl,  and  belongs  to  him  who  afterwards  marries  her.*'         T. 

t    See  Y.  CLXXXVII,  where  he  is  placed  fourth  in  the  enumeration  of  sons.         T. 
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son  of  an  unmarried  girl,  being  procreated  by  a  man  of  inferior  class,  is* 
sixth  in  rank,  if  imbued  with  bad  qualities  ;  or  seventh,  if  imbued  with  very 
bad  qualities.  No  one  has  described  him  as  inferior  to  the  son  of  a 
pregnant  bride  ;  what  then  shall  be  the  rule  if  the  son  of  an  unmarried  girl 
be  deficient  in  virtue  compared  with  such  a  son  ?  By  parity  of  reasonins^, 
the  son  of  the  pregnant  bride  shall  alone  take  the  inheritance  ',  fur 
vice  is  stated  in  the  following  text  as  a  fault  which  excludes  a  man 
from  inheritance;  and  it  is  reasonable  that  one  who  is  deficient  in 
virtue  shall  have  a  less  share,  if  there  be  a  virtuous  son. 

CCLXIV. 
VriHASPATI  : — Though  borii  of  a  woman  equal  in  class,  one  who 
is  not  virtuous  shall  have  no  claim  to  the  paternal  estate ;  it  is 
ordained  to  devolve  on  those  learned  priests  who  offer  the  funeral 
cake  to  the  deceased.* 

But  if  they  be  equal  in  good  qualities,  affinity  by  birth  and  legitimacy 
should  be  considered.  He  who  is  a  son  given,  is  obtained  by  acceptance  of 
donation ;  the  son  made  bif  adoption^  was  similar  to  unowned  property ;  the  son 
of  an  unmarried  girl  is  obtained  in  right  of  the  field ;  a  son  by  a  twice- 
married  woman  is  a  child  of  the  body,  but  produced  by  the  adultery  of  his 
mother ;  a  son  of  concealed  birth  is  the  offspring  of  the  wife,  at  the  same  time 
possessing  the  general  nature  of  unowned  property.  Consequently,  a  son 
by  a  woman  twice-married,  being  procreated  by  a  man  himself,  his  affinity 
by  birth  is  greater ;  a  son  of  concealed  birth,  being  procreated  by  another, 
while  the  mother  belongs  to  the  adoptive  father,  his  affinity  is  less :  the  son 
of  an  unmarried  girl  is  inferior  to  him,  because  the  adoptive  father  was 
unconnected  with  the  mother  at  the  time  of  his  birth ;  but  is  not  inferior, 
canndered  at  the  son  of  herfathery  because  the  maternal  grandfather  then 
had  a  right  over  the  mother :  these,  however,  are  not  begotten  by  the  married 
possessor  of  the  mother.  A  son  made  hy  adoption^  and  a  son  given,  may 
have  been  procreated  by  the  lawful  husband  of  the  mother,  but  they  are  not 
related  by  birth  to  the  adoptive  father. 

The  proof  is  subjoined :  relation  by  birth,  as  declared  by  the  law,  must 
be  affirmed  superior  to  legitimacy  in  respect  of  the  right  to  inherit  and  to 
perform  obsequies ;  else,  that  right  would  belong  to  the  sister's  son  or  other 
collateral,  even  though  a  son  of  a  pregnant  bride,  or  other  representative, 
exist.  Consequently,  although  a  son  given,  or  a  son  made  hy  adoptiony  do 
exist,  the  son  by  a  twice-married  woman  has  a  prior  title ;  and  that  is 
declared  by  Vishnu  and  Vasisht'ha.  His  inferiority,  declared  by  YAjnta- 
walcta,  must  be  explained  by  the  difference  of  good  qualities  and  class. 
For  the  distinction  between  a  crop  produced  from  seed  belonging  to  the  man 
himself,  in  a  field  appertaining  to  a  deceased  owner,  and  the  crop  produced 
from  the  seed  of  another,  now  deceased,  in  a  field  belonging  to  the  man 
,  himself,  must  be  deduced  from  the  pre-eminence  of  the  seed. 

Is  not  the  seed  in  this  case  similar  to  a  waif  ?  for  the  owner  is  not 
discoverable:  but  the  field  belongs  to  the  adoptive  father;  and  the  son 
of  concealed  birth  is  therefore  superior.    A  twice-married  woman  belongs  to 

*  The  text  at  Urge  is  here  inserted  from  a  subsequent  section.  It  was  partially  and 
anonymously  quoted  in  this  place.  See  the  interpretation  in  a  subsequent  Chapter,  v. 
C3CXIX.  T. 
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• 

her  first  hui^band,  even  tl'.ough  a  second  marriage  actually  take  place : 
property  being  once  vested,  it  is  not  acknowledged  to  fail,  even  though  her 
husband  die  (CCCCLXXVII  2)  ;  the  offspring  of  a  twice- mar rie<l  woman, 
being  therefore  produced  in  the  field  of  another,  is  so  far  inferior.  As  for 
the  son  of  a  young  woman  unmarried,  since  a  daughter,  afurwardt  obtained 
by  gift  from  her  father^  has  not  already  produced  lawful  progeny,  her 
illegitimate  offspring  is  inferior  to  the  son  of  concealed  birth.  That  should 
not  be  affirmed ;  for,  the  natural  father  being  unknown,  the  son  of  concealed 
birth  is  allied  to  hie  adoptive  father;  and,  the  owner  of  the  soil  being 
unascertained,  the  son  by  a  twice-married  woman  is  allied  to  hie  natural 
father. 

Some  commentators  hold,  that  a  son  begotten  on  the  wife  of  another, 
with  an  agreement  in  this  form,  *'  she  is  mine,"  is  the  son  of  a  twice-married 
woman  described  by  Yibunu  as  superior  in  rank.  But  if  no  such  agreement 
be  made,  he  is  inferior,  being  mentioned  by  YAjntawalcta  as  sixth  in  rank. 
For  example ;  the  son  procreated  with  the  consent  of  the  husband,  expressed 
in  this  form,  "  the  offspring  shall  belong  to  us  both,"  and  the  third  son 
begotten  on  the  wife  of  another,  (who  becomes  son  of  his  natural  father,  as 
shown  by  the  text  of  Gotama,)  are  children  of  twice-married  women. 

CCLXV. 

GdXAHA  : — Let  not  isstie  be  procreated  by  appointment  beyond  a  second 

son  ;  elee^  the  offspring  shall  belong  to  the  natural  father,  or, 
by  private  agreement,  to  anotlier :  but  a  son  begotten  on  the  wife  of 
a  living  man,  belongs  to  him,  or,  by  special  agreement,  to  another 
by  whom  he  was  procreated  ;  or  he  shall  belong  to  him  who  main- 
tains the  mother,  in  right  of  that  support ;  or  to  both;  if  tliey 
need  sons. 

.  Chand^swaba  thus  expounds  the  text  :  let  not  him  who  is  appointed 
to  raise  up  issue,  pass  the  second  procreation,  and  beget  a  third  or  other  son, 
in  consequence  of  that  appointment.  If  he  do  procreate  further  offrtpring,  it 
belongs  to  the  natural  father.  By  a  private  agreement  in  this  form, ''  all 
the  progeny  shall  be  mine,"  the  further  offspring  belongs- to  another,  namely, 
to  the  husband  of  the  mother.  That  offspring  which  is  begotten  on  the 
wife  of  a  living  husband,  who  is  incapable  of  procreation,  belongs  to  the 
husband,  even  though  such  offspring  be  third ;  or,  by  special  agreement, 
being  procreated  by  another  on  the  wife  of  a  living  husband,  he  belongs 
to  the  natural  father:  but  if  another,  namely,  the  natural  father,  support 
the  wife,  the  fir:*t  issue  belongs  to  him;  if  he  do  not  support  her,  to 
the  husband ;  or  if  the  husband  maintain  her,  to  him.  The  term  used 
(bhartn)  here  signifying  the  person  who  supports  her,  the  meaning  is,  that 
the  son  belongs  to  him  who  maintains  the  mother,  in  riglit  of  that  mainte- 
nance :  but  if  both  need  male  issue,  that  oflbpring  belongs  to  both. 

But  a  son  of  concealed  birth  appertains  solely  to  the  mother,  if  the 
natural  father  be  unknown. 

CCLXVL 
Nareda  : — Soil  would  not  be  productive  without  seed,  nor  is  seed 

productive  without  soil :.  hence  offspring  is  in  law  considered  as 

belonging  to  both  the  father  and  the  mother. 
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Father  here  BignifieB  the  natural  parent.  Hence  the  claim  of  the 
mother's  lord  arises  solelj  from  his  right  over  her :  and,  the  Cdlicd  purdna 
ezpressinj^  that  a  wife  affords  connubial  joy  and  male  issue,  she  prevails 
before  a  daughter  in  respect  of  male  issue ;  the  son  of  concealed  birth  shall 
therefore  succeed  in  the  first  instance ;  after  him  the  son  of  a  young  woman 
unmarried  :  such  is  the  opinion  of  YAjntawalcta.  The.son  of  an  unmarried 
girl  is  described  by  Msvu  as  seventh  in  rank:  that  proceeds  on  the  supposition 
of  his  becoming  the  son  of  him  who  marries  the  mother,  as  declared  by 
Menu  himself;  he  is  indeed  inferior,  because  he  is  not  produced  at  a  time 
when  the  adoptive  father  had  property  in  the  mother.  Kabsda,  acknow- 
ledging the  son  of  a  young  woman  unmarried  to  become  the  child  of  him 
who  marries  her,  describes  him  as  superior  to  the  son  of  concealed  birth : 
that  supposes  transcendent  virtue.  This  will  become  obvious  from  the  ^ 
further  discussion  of  the  subject.  YiSHNU  and  Dkvala  also  suppose  the 
son  of  an  unmarried  girl  to  be  endowed  with  good  qualities.  In. other  cases, 
say  these  commentators,  the  seeming  contradictions  should  be  reconciled  in 
a  similar  mode. 

Sakc*ha  and  Lio*hita,  Ditala  and  others,  describe  the  son  of  an 
unmarried  girl  as  heir  to  collateral  relations;  Meku,  BaudhAtava  and 
others  describe  him  as  heir  to  his  father  and  mother  only.  On  this  some 
lawyers  remark,  that  his  right  of  inheriting  from  his  father,  being  declared 
in  the  institutes  of  MsKU,  which  prevail  over  all  other  codes  of  law,  is  alone 
consistent  with  propriety.  That  is  wrong ;  for,  were  it  so,  Sako'ha  and  the 
rest  would  have  no  authority.  Therefore,  a  son  of  an  unmarried  girl, 
considered  as  the  child  of  two  fathers,  shall,  in  conformity  with  the  text  of 
IAbku,  take  the  .estate  of  him  who  became  his  father  by  marrying  his 
mother,  not  the  estate  of  that  father's  brother  or  oftier  collateral :  but  he 
shall  take  the  estate  of  the  brother  or  any  other  .kinsman  of  his  material 
grandfather  considered  as  his  father,  in  conformity  with  the  texts  of  Nabsda 
and  the  rest.  Such  being  the  case,  is  there  not  an  imperfection  in  the  Uxts 
compared  with  each  other  ?  It  should  not  be  answered,  that  such  a  son  of 
an  unmarried  girl  is  comprehended  in  the  text  of  Msin;  under  the  appella* 
tion  of  a  son  rejected.  Were  it  so,  the  son  rejected  by  his  natural  parents, 
and  such  a  son  of  an  unmarried  girl,  would  have  equal  shares*  But  it  is  not 
so,  for  he  may  be  also  comprehended  in  the  text  by  the  particle  subjoined 
to  the  word  rejected  (CCLXXXYIII 2),  contidering  it  as  relative  to  another 
word  understood.  The  order  explained  in  the  section  on  Sons  Given,  must 
be  assumed  as  it  is  delivered  by  Yajhtawalota  and  the  rest.  It  should  not 
be  objected,  that  still  there  is  an  inconsistency  with  the  text  of  IiTaexda, 
because  he  describes  the  son  of  an  unmarried  girl  as  the  child  of  him  who 
marries  her,  and  as  heir  to  the  kinsmen  of  his  father.  The  difficulty  is 
removed  by  establishing,  that  he  is  considered  as  son  of  his  maternal  grand- 
father, in  the  text  wherein  he  if  described  as  heir  to  kinsmen :  it  cannot 
be  said,  that  what  is  contemplated  by  Tajktawalota,  is  not  contemplated 
by  Nabsda.  This  subject  will  be  further  discussed  in  the  section  on  Sons 
Given. 

Other  sons,  says  VbIhabpati,  namely  the  son  of  the  wife  and  the  rest, 
shall  respectively  share  a  fifth,  a  sixth,  and  a  seventh  part  (CCXLVI) : 
that  is,  the  son  of  a  wife  shall  have  a  fifth ;  the  son  of  an  unmarried  girl  a 
sixth;  and  the  son  of  a  woman  twice-married  a  seventh.  Thus  the  Setnd' 
eara.  But  it  may  be  objected,  what  harm  would  there  be  in  saying  the  son 
of  a  wife  and  other  five  sons  shall  have  a  fifth,  a  sixth,  or  a  seventh  part. 
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according  to  the  difference  of  their  potseming  good  (jualitieB  in  an  eminent 
degree^  or  possessing  them  in  a  middle  degree,  or  being  wholy  deficient  iu 
Tirtue  ?  HAbita  directs  that  a  twenty-first  part  shall  be  given  to  the  son 
of  an  unmarried  girl  (OCXIX).  The  Brakme purdna  allots  an  ei£;hth  part 
to  him  (CCXVlI).  Saiio*ha  and  Lio'hita  ordain  one  share  each  for  the 
rest'  (CCXLYII))  meaning  the  eon  by  a  twioe>*married  woman,  the  son  of 
an  unmarried  girl,  and  the  son  of  concealed  birth.  This  brief  exposition 
may  suffice. 


Sbct.  VIL — On  the  Son  hy  a  txxnce-mo/rried  Woman, 

He  is  sixth  in  rank  acoording  to  YAjntaw^lcta  ;  for,  after  mentioning 
the  son  of  a  young  woman  unmarried  as  fifth  in  rank,  he  proceeds  to  describe 
the  son  by  a  twice-married  woman. 

CCLXVII. 

Yajnyawalota: — A  son  begotten  on  the  wife  of  another ^  whether  she 

were  premouebf  deflowered  or  not,  is  called  the  son  of  a  twice- 
married  woman. 

Some  hold  that  the  son  who  is  procreated  on  a  wife  authorized  by  her 

husband  in  the  form  abovementioned,  whether  she  were  previously  enjoyed 

by  him  or  not,  is  the  son  of  a  twice-married  woman. 

CCLXVIII. 
Cattataka  : — The  son  begotten  on  her  who,  deserting  an  impotent 

or  degraded  husband,  tak^s  a  second  lord,  is  a  son  by  a  twice-married 
woman,  and  evidently  belongs  to  his  natural  father. 
This  text  they  also  consider  as  relating  to  an  appointed  wife;  for 
impotence^  degradation,  and  other  motives  for  obtaining  a  son  of  the  wife, 
are  here  mentioned,  ihefint  esfreulfy  the  reel  hy  implieation.  Consequently, 
in  Buoh  cases,  wherein  the  son  of  the  wife  becomes  son  of  her  husband, 
either  the  third  child,  or  hd  concerning  whom  it  was  agreed,  ''  the  offspring 
•hall  belong  to  us  both/'  is  called  a  son  by  a  twice-married  woman ;  not  so 
the  child  begotten  on  a  woman  who  deserts  her  wedded  lord,  and  connects 
herself  with  another  man,  saying,  "I  am  thine."  That  is  wrong;  for 
Sdu^ivi  also  describes  the  offspring  of  a  woman  who  has  deserted, her 
lord,  as  son  by  a  twice-mairied  woman ;  '  a  male  child  begotten  on  a  widow 
*  married  again,  or  on  a  woman  who  has  deserted  her  lord  far  a  eeeond  hue*' 
^hand,  is  a  son  by  a  twice-married  woman.'  Slie  who  deserts  her  lord  is 
not  i4>pointed  by  any  person  whomsoever  to  raiee  up  ieeue;  nor  would  such 
an  appointment  legitimate  the  son  oi  such  a  wife.  19'ot  truly  beeoming  the 
son  of  a  wife  legeSUf  hegotten  hg  m  Unenum  or  etranger^  what  prevents  his 
being  justly  considered  as  a  son  by  a  twice-married  woman  ?  for  hy  that  ie 
ffiMMl,  generally,  the  male  issue  of  a  woman  not  duly  authorized.  Accord- 
ingly  it  is  said  in  the  text  of  CattAtaka,  ''deserting  a  husband:"  and 
degradation  and  impotence  are  there  mentioned  as  the  grounds  of  desertion. 
That  term  is  merely  illustrative ;  for  the  male  issue  of  a  wife  duly  autho- 
rised is  also  acknowledged  as  son  of  a  twice-married  woman ;  else,  ooneidered 
Of  the  (tffepring  qf  hie  natural  father^  he  would  not  be  included  among  the 
twelve  sons :  and  YjUktawalcta  does  not  proceed  so  far  as  to  mention 
deiertion. 
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CCLXIX. 

Menu  :*— He  whom  a  woman,  either  forsaken  by  her  lord,  or  a  widow, 
conceived  by  a  second  husband,  whom  she  took  by  her  own  desire, 
though  against  lawy  is  called  the  son  of  a  woman  twice-mamed. 

He  whom  a  woman,  either  deserted  by  her  husband,  or  become  a  widow, 
produces  by  another  man,  with  whom  she  has  contracted  a  second  marriage, 
is  called  the  000  of  a  woman  twice* married,  and  is  considered  as  the  off8]>ring 
of  his  natural  father.  Cullucabuatta. 

'  Having  contracted  a  second  marriage  with  another  man,'  is  the 
meaning  of  the  terms  employed  in  the  text.  It  is  thereby  intimated,  that 
the  child  begotten  by  a  man  who  contracts  a  second  marriage  with 
such  a  woman,  and  not  the  male  issue  of  her  who  has  been  duly  authorized 
by  her  husband,  is  the  son  of  a  twice-married  woman.  Accordingly  it 
lA  said  in  the  Retndcaray  *  he  whom  a  woman  conceived  by  a  man  of  equal 
class  ;'  this  is  understood,  and  the  subsequent  term  signifies  connecting 
herself  by  marriage  with  another  man  :  hence  likewise  S^lafani  explains 
the  term,  "  son  of  a  woman  twice-married"  (paunerhhava),  *  son  begotten  on 
a  woman  married  again.'  To  this  an  objection  occurs,  that,  were  it  so, 
the  son  who  is  begotten  with  the  sanction  of  the  husband,  and  who  is 
considered  as  the  offspring  of  his  natural  father,  would  not  he  included 
among  the  twelve  sons. 

Is.  it  not  iCdmissible,  that  he  also  should  be  considered  as  exclusive  of 
the  twelve  sons,  like  one  who  is  begotten  by  force  on  the  wife  of  another, 
with  or  without  the  knowledge  of  her  husband ;  for  he  is  not  mentioned  as 
a  son  by  any  author  P  It  should  not  be  argued,  as  resulting  from  the  text  of 
Menit  (GCLIV),  that  he  is  considered  as  the  offspring  of  his  natural  father : 
that  text  is  explained  as  declaratory  of  the  proprietary  right  which  is 
vested  in  the  owner  of  the  seed.  "Nor  should  it  be  argued  that  he  is 
so  because  'Apabtahba  describes  him  as  performing  rites  relative  to  another 
worid  (CCLI),  from  wiiioh  it  follows  that  he  is  considered  as  a  son: 
the  text  of 'ApABTAMBA  expi-essing,  ''the  wise  deem  such  offispring  useless," 
must  be  explained  as  reprehending  the  adoption  of  a  son  begotten  on  a  wife 
authorized  for  the  purpose.  If  this  question  be  proposed,  the  answer  is  in 
the  negative ;  for  one  who  has  no  other  male  issue  is  shown  to  have 
a  claim  on  the  son  procreated  by  him  upon  the  wife  of  another ;  and  the 
natural  father  did  procreate  a  child  for  the  sake  of  having  a  son  to  perform 
duties  relative  to  another  world ;  else  the  design  that  the  offspiing  shall 
belong  to  both  would  be  vain.  If  the  right  of  property  were  alone  sought, 
he  would  have  omitted  intercourse  with  the  wife  of  another,  and  purchased 
a  slave  :  or,  if  he  procreated  the  child  to  have  a  son  begotten  from  love  of 
pleasure,  or  spurious  offspring,  he  must  have  acted  under  the  sole  influence 
of  lust. 

Since  Yajntawalcta  calls  a  twice-married  woman  her  who  is  again 
espoused  with  solemn  rites  (Book  IV,  v.  CLX)  ;  since  the  words  "  forsaken 
by  her  lord"  occur  in  the  text  of  Menu  (CCLXIX);  and  a  similar  term 
(vihdga,  deserting;  a  derivative  from  the  verb  hd  to  desert,)  occurs  in 
the  text  of  Cattatana  (CCLXVIII)  ;  and  since  it  is  a  rule  that  reasoning 
must  not  be  employed  where  the  sense  of  the  text  is  obvious :  therefore 
a  son  begotten  on  the  wife  of  another,  with  the  assent  of  her  husband,  is 
not  acknowledged  to  be  the  son  of  a  woman  twice-married ;  nor  is  the  son  of 
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the  fourth  didlojf'al  wife,  a«  desoribed  by  NAbbba  (Book  IV,  v.  OLVIII  8), 
auy  more  than  the  son  of  the  first  dfaloyal  wife,  and  the  rest,  acknowledged 
to  be  sou  of  a  woman  twice-married.  It  should  not  be  objected;  then 
BuDA  would  not  be  son  of  CniiNDEA.  Qods  are  not  liable  to  be  reproached 
by  man :  otherwise  Vtasa  would  not  be  son  of  Pabasaba  ;  for  Satt- 
AYATi  could  not  by  any  means  be  described  as  a  twice-married  woman, 
Hinoe  she  was  not  previously  connected  with  any  man.  Again  ;  since  these 
are  not  included  among  sons  by  twice-married  women,  they  might  fall 
within  the  description  of  a  son  anyhow  produced  irregularly^  who  is 
mentioned  by  ViflHi^v  as  twelfth  in  rank  (CLXXXV) :  still  the  persons 
instanced  are  superior  in  rank,  through  the  efficacy  of  devotion  and  power, 
as  ViswAMiTBA,  springing  from  a  miUtary  race,  became  a  Brdhmana  ;  but  if 
devotion  and  power  be  wanting,  such  a  son  is  oi  inferior  rank.  Accordingly 
persons  so  bom  have  been  mentioned  by  Sages,  with  some  difference 
of  opinion,  as  superior  almost  to  every  son  ;  and  authors  have  .derived 
a  settled  rule  from  the  discrimination  of  devotion  and  the  rest,  and  from 
tramcendent  virtue. 

If  this  be  proposed,  some  reply,  although  TiJNTAWALOYA,  when 
treating  of  the  distinction  between  a  woman  twice-married  and  a  disloyi^ 
wife,  describes  the  twice*married  woman  as  one  again  espoused  with 
solemn  rites,  still  the  word  {ptmerbiit)^  from  which  the  term  '^son  by 
a  twioe*married  woman"  {fttunerhliava)  is  derived,  signifies  only  a  woman 
who  goes  to  a  second  lord.  The  term  which  signifies  desertion  in  the  text 
of  Catyayana  must  necessarily  be  affirmed  to  be  merely  illustrative; 
else  there  would  be  a  contradiction  between  two  legislators,  one  describing 
the  desertion  as  the  act  of  the  husband  (CCLXIX),  the  other  as  the  act  of 
the  wife  (GCLXVIII).  How  can  an  unmarried  woman,  who  goes,  through 
lust,  to  any  man  she  may  choose,  be  called  a  twice-married  woman; 
the  word  '*  twice  or  agaitC^  is  irrelevant  ?  It  should  not  be  argued  that  her 
son  is  not  considered  as  such.  To  deny  the  filiation  of  a  son  produced  hj  a 
woman  not  previously  enjoyed  by  another,  at  the  same  time  acknowledging 
the  filiation  of  a  son  produced  by  a  woman  previouiltf  enioyed  by  another, 
is  inconsistent  with  reasoning :  even  he  is  exhibited  as  relieving  his  father 
from  religiom  debt  in  the  following  text,  which  cannot  be  restricted 
to  a  Umiied  sense, 

.     '  CCLXX. 

Sanc'ha  and  Lic'hita,  HabIta  and  Pait'eInasi  :— A  father  thrives 
by  a  son  anyhow  produced,  and  is  indeed  relieved  from  rdigioue 
debt  by  his  oblation  of  funeral  cakes  to  progenitors. 

To  the  question  proposed  these  lawyers  reply,  her  male  issue  must 
be  included  among  sons  of  immarried  girls.  It  should  not  be  objected,  that 
Sages  have  not  mentioned  the  oBFspring  of  an  unmarried  girl  as  son  of 
tl>e  prooreator.  Though  not  expressly  mentioned  by  Sages,  it  is  consistent 
with  the  reason  of  the  law :  or  the  child  begotten  by  a  man  hi^iself,  on 
the  wife  of  another,  may  be  technically  nameid  hie  son  by  a  twi^e-marrie^ 
woman,  although  the  term  "twice-married"  be  not  pertinent.  In  this 
manner  the  superior  and  inferior  rank  of  various  sons  by  twice-married 
women,  settled  according  to  the  various  opinions  of  many  law-^ven» 
and  their  right  of  inheriting  from  kinsmen  ordained  hg  eome  legUlaUri  and 
denied  hg  others,  are  justified :  and  in  the  same  manner  the  text  of  YiSHHTfi 
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which  names  the  sod  hy  a  twice-manried  woman  as  fourth  in  rank  (CLXXXV), 
may  he  vindicated. 

If  the  son  of  a  paternal  grandfather  hegotten  in  lawful  wedlock,  and 
the  son  of  a  brother  begotten  on  a  twice-married  woman,  are  competitors 
for  a  succession,  which  of  them  shall  obtain  it  ?  This  must  be  regulated  by 
the  right  of  offering  the  funeral  cake.  The  nephew,  being  the  son  of  a 
'woman  again  espoused  with  solemn  rites,  whom  YiSHinT  and  the  rest  intend 
by  "  the  son  of  a  woman  twice*married,'*  is  the  legal  heir  *,  but  if  he  be  son 
of  a  woman  not(  espoused  with  solemn  rites,  he  is  not  competent  to  inherit ; 
for  that  is  forbidden  by  Msiru.  It  should  not  be  objected  that  a  second 
marriage  is  stated  in  the  text  of  Hsku  (CCLXIX);  yet  he  describes 
the  son  by  a  twice-married  woman  as  incapable  of  inheriting  from  a 
kinsman  (ULXXVIII).  The  difficulty  is  removed  by  affirming  that  he 
declares  this  son  incapaMe  of  inheriting  from  a  kinsman,  supposing  him 
to  be  the  son  of  a  woman  not  espoused  with  solemn  rites  by  the  father 
himself.  Kor  should  it  be  argued,  that,  the  institutes  of  Mkku  prevailing 
over  every  other  code,  the  series  declared  by  him  should  alone  be  received 
as  the  general  rule,  and  the  series  propounded  by  others  should  be  admitted 
only  in  the  case  of  transcendent  virtue ;  and  thus  a  son  given,  possessing  a 
common  degree  of  virtue,  and  the  son  by  a  twice-married  woman,  being 
transcendently  virtuous,  shall  have  equal  shares,  and  shall  inherit  from 
kinsmen.  Ae  in  the  case  of  witnesses,  should  an  equal  number  on  both  eidee 
give  contradictory  evidence,  it  is  directed  by  YIjittawalota  that  their 
characters  shall  be  taken  into  consideration,  so  in  the  present  case  also  the 
same  principle  must  be  adopted.  Nor  should  it  be  objected  that  in  this  case 
equality  must  be  affirmed,  because  the  holy  legislators  are  very  numerous, 
and  it  would  be  improper  to  notice  a  great  or  small  difference  in  the 
number  oflauhgivere  eepoueing  the  several  opinione,  6tiU  that  law  which 
is  consistent  with  reason  must  prevail,  as  directed  by  YinrTAWALOTA :  '*  if 
two  texts  differ,  reason,  or  that  whieh  reaeon  beet  eupporte,  must  in  practice 
prevail."  Now  reason  shows  that  affinity  dependent  on  torth,  shall  prevail 
over  affinity  dependent  on  acceptance  of  donation. 

CCLXXI. 

Menu  : — Though  such  as  are  called  sons  for  that  purpose  (to  prevent 

a  failure  of  obsequies)^  but  were  produced  firom  the  manhood  of 

others,  belong  in  truth  to  the  father  from  whose  manhood  they 

severally  sprang,  and  to  no  other  except  by  a  just  fiction  of  law. 

The  receptacle  is  inferior  to  the  seed  :  this  must  be  acknowledged. 

Other  sons,  says  Ybihaspati  (CGXLYI),  namely,  the  sons  of  a  wife, 
of  an  unmarried  girl,  and  of  a  twice-married  woman,  shail  retpeetively  share 
a  fifth,  a  sixth,  and  a  seventh  part.  Habita  allots  a  twentieth  part  to  the 
son  by  a  twice-married  woman  (CCXIX).  The  Brahmepurdna  assigns  to 
him  the  next  share  after  the  $on  bought ;  that  is  an  eleventh  part.  Sanc'ha 
and  Lic'hita  allot  one  share  to  each  of  the  rest,  namely  to  the  son  by  a 
twice-marrieii  woman,  the  son  of  an  unmarried  girl,  and  the  son  of  concealed 
birth. 

Ybihaspati  mentions  the  sou  of  a  twice-married  woman  and  others 
with  dis-esteem  (CCII).     The  reason  of  it  is  the  adultery  of  their  mothers. 
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Sect.  VIIL — On  the  San  Given. 

Yajntawalota,  having  noticed  six  sons  affiliated  through  a  right 
either  to  the  seed  or  to  the  receptacle,  proceeds  to  mention  six  other  sons 
adopted  without  any  such  claim ;  and  first  he  describes  the  son  given, 
because  he  holds  pre-eminence  among  them. 

CCLXXII.    . 

Yajnyawalcya  : — That  son  whom  his  father,  or  his  mother  luitJt 

her  husband's  assent^  gives  to  anothet\  shall  be  considered  as  a  son 

given. 

He  is  seventh  in  rank,  according  to  YIjntawalcta  ;  for  he  describes 
him  immediately  afber  noticing  the  sixth  or  son  by  a  twice-married  woman. 
The  particle  (tMi,  or,)  is  in  this  place  connective^*  which  is  one  of  its  senses, 
according  to  Ambba.  Thus,  if  both  his  father  and  mother  give  him  to 
another  person  for  adoptioM,  he  truly  becomes  a  son  given :  this  supposes 
both  his  mother  and  father  to  be  living ;  but  if  either  of  them  be  dead,  the 
boy  may  be  given  by  the  survivor :  however,  should  the  man  be  deceased, 
the  child  must  not  be  given  by  the  woman  without  the  assent  of  her  hus- 
band declared  before  his  death,  as  ordained  by  a  special  text. 

COLXXIII.t 

Va&isht'HA  :-*A  son  formed  of  seminal  fluids,  and  of  blood,  proceeds 

from  his  father  and  mother  as  an  effect  from  its  cause  :  both  parents 

have  power,  for  just  reasons^  to  give,  to  sell,  or  to  desert  him ; 

but  let  no  man  give  or  accept  an  only  son,  since  he  must  remain  to 

raise  up  a  progeny  for  the  obsequies  o/*  ancestors.     Nor  let  a  woman 

give  or  accept  a  son,  unless  with  the  assent  of  her  lord.    He  who 

means  to  adopt  a  son,  must  assemble  bis  kinsmen,  give  humble 

notice  to  the  king ;  and  then,  having  made  an  oblation  to  fire  with 

words  from  the   VedayX  in  the  midst  of  his  dwelling  house,  he 

may  receive,  as  his  son  by  adoptibn,  a  boy  nearly  allied  to  him,  or, 

on  failure  of  suchy  even  one  r^notely  allied :  but  if  doubt  arise,  let 

him  treat  the  remote  kinsman  as  a  Sidra.     The  class  ought  to 

be  known,  for  through  one  son  the  adopter  rescues  many  ancestors. 

As  an  otdy  son  should  not  be  given,  so  he  should  not  be  sold  or  deserted. 
Sale  is  a  great  offence,  even  though  made  in  a  season  of  calamity,  when  a 
maintenance  cannot  be  provided  ;  desertion  is  a  great  offence,  because  the 
family  becomes  thereby  extinct.  Thus  the  Fraeaia.  Let  no  man  accept 
an  only  son^  because  he  should  not  do  that  whereby  the  family  of  the 
naiural  father  becomes  extinct :  but  this  does  not  invalidaite  the  adoption 

*  This  b  disputed  in  the  sobseqnent  commentary.  I  have  therefore  translated  the  word 
ki  its  common  disjanctiye  sense,  and  supplied  the  same  reservation  as  lii  the  text  of  Menu, 
V.  CCLXXV.  T. 

t  A  part  of  this  text  has  been  already  cited  in  Book  II,  Cb.  IV,  v.  Vni.  T. 

J  With  the  mysterious  words  mentioned  by  Menu,  Chapter  II,  v.  LXXVI.        T. 
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of  such  a  son  aetuaihf  given  to  him.  Some  hold,  that  if  an  only  son  be 
given  bj  a  woman  unauthorized  by  her  lord,  the  donation  is  void,  as  if  he  had 
been  given  by  a  person  who  was  insane  or  the  like.  *'  Let  not  a  woman 
give  a  son  without  the  assent  of  her  lord  :\*  the  reason  is,  that  a  thing 
belonging  to  two  persons  ought  not  to  be  given  by  one  without  the  assent 
of  the  other.  If  a  donation  of  joint. property,  made  by  one  parcener,  be 
valid,  why  should  not  the  gift  of  a  son,  who  belongs  in  common  to  his  father 
and  mother,  be  likeioiie  good  in  law  ?  If  single  property,  arising  i'rom  the 
single  efficient  act  of  two  persons,  be  attributed  to  both,  tlieii,  should  the 
thing  be  given  away  by  either  of  them,  that  property  being  devested,  the 
right  of  both  is  lost :  but,  in  this  case,  a  son  being  produced  by  distinct  acts, 
one  person  furnishing  seminal  fluids,  the  other  furnishing  uterine  blood, 
distinct  property  is  created  \  and  the  gifb  made  by  one  annuls  his  or  her 
property  only.  It  should  not  be  objected,  that  "the  acts  of  procreation 
would  be  several,  from  the  difference  of  time  and  persons. .  Although  the 
acts  be  several,  the  procreation  is  one.  Thus  the  reason  why  a  son  has 
property  in  the  paternal  estate,  must  be  deduced  from  his  birth  being 
caused  by  bis  father;  but  the  reason  of  a  mother's  property  in  her  son 
must  be  deduced  from  his  proceeding  from  her  blood ;  and  the  reason  of  a 
father's  property,  from  the  child's  proceeding  from  his  seminal  fluids. 
Although  the  same  cause  might  here  have  been  invariably  assigned  for  the 
same  effect,  that  most  not  be  done  fit  the  present  itutanee,  because  these 
different  causes  are  established  in  conformity  with  the  texts  of  Sages. 

From  the  phrase  **  let  not  a  woman  give  a  son,"  as  from  the  expression 
^let  not  a  parcener  g^ve  away  joint  property,"  does  it  not  appear  simply, 
that  the  gift  ought  not  to  be  made,  but  the  donation  is  not  void  P  Then  it 
should  have  been  only  said,  "  let  not  one  give  a  son  without  the  assent  of 
the  other;**  for  the  husband  ought  not,  by  his  sole  act,  to  aliene  property 
lield  in  common  with  his  wife.  The  husband,  therefore,  has  the  primary 
right  oyer  his  son,  as  appears  from  texts  (GCLIII 1  and  GCLII  4) ;  but 
the  wife,  being  dependent  on  him,  has  a  secondary  property,  because  the 
son  was  produced  from  the  united  operation  of  her  blood  toith  the  seminal 
jmiees  (tfthe  father,  and  because  she  bore  the  child  in  her  womb.  Hence 
^t  made  by  a  dependent  person,  without  the  assent  of  the  principal  owner, 
IS  void  :  and  this  is  accurate,  according  to  the  opinion  of  those  who  contend 
fbr  the  right  of  the  husband  to  the  property  of  his  wife  (Book  II,  Chapter 
IV,  V.  LVI). 

''Nor  let  a  womaM  accept  a  son  wkhoui  the  aesent  of  her  lord.*^  if  a 
son  be  accepted  by  a  wife  without  the  assent  of  her  husband,  her  property 
in  that  child  is  valid,  but  not  his  performance  of  filial  duties :  he  can  neither 
possess  the  heritage,  nor  offer  the  Srddd*ha  or  tbe  like,  for  it  is  shown  that 
the  adoption  of  a  son  is  the  act  of  the  man ;  in  no  code  of  law  is  it  found 
that  adoption  can  be  the  act  of  the  woman.  It  should  not  be  argued,  that 
the  offspring  of  an  unmarried  girl  and  the  rest  become  adoptive  sons  through 
the  act  of  a  woman.  Although  she  produce  the  child  through  lust,  his 
fihation  is  valid  by  the  choice  of  the  father,  or  by  the  authority  of  law,  not 
by  the  choice  of  the  woman.  Thus  the  mention  of  gift,  by  the  joint  act  of 
the  father  and  mother,  is  intended  to  show  tbe  means  of  .effecting  a  donation 
productive  of  no  immoral  conseq>aence ;  but  the  ^ft  made  by  the  man  alone 
is  vaHd.  However,  the  mother's  claim  is  not  annulled  by  his  donation. 
But  a  child  belonging  to  his  natural  mother,  and  to  his  adoptive  father,  is 
is  not  truly  considered  in  practice  as  a  son  given ;  the  adopter  should 
therefore  obtain  the  assent  of  both  parents. 
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The  iorm  of  adoption  ie  subjoined ;  **  he  who  means  to  adopt  a  son, 
must  assemble  his  kinsmen  :*'  tliis  is  intended  to  show,  that  a  sou  known 
by  kinsmen  to  hav^  been  adopted,  shall  take  the  inheritanoe,  and  perform  the 
irddd*ha  and  the  like ;  and  they  shall  not  molest  him.  The  notice  given  to 
the  king^  is  intended  for  the  same  purpose.  The  oblation  to  fire  with  holy 
words  from  the  Vitia  is  an  imesienlial  part  of  the  ceremony  :  even  though 
it  be  defective,  the  adoption  is  neverthelesi  valid  ;  for  no  one  admits  that 
the  principal  object  i?  unattained  if  an  uneetential  part  be  defective. 

Under  the  rule  of  Tacbha,*  (*'  what  is  moral  or  imperceptible,  is  not  a 
part  of  that  which  is  plufnoal  or  perceptible,)*',  the  oblation  to  fire  with 
lioly  words,  which  is  relaiive  to  moral  effecte,  and  must  be  dedueed  from  tbe 
positive  precept  alone,  is  not  an  uneeeential  part  of  the  investiture  of  property, 
nor  of  the  adoption  of  a  sou,  who  is  physical,  or  peroeived  by  the  senses ;  in 
like  manner  as  the  sa(»'ifioe  on  eoneeeraiing  the  site  of  a  building^  is  not  an ' 
wneeeenUal  part  of  the  house,  but  an  important  set.  The  meaning  is  this  : 
the  rule  of  jAlMiiffi,  ("  that  which  is  unproduetive  is  a  part  of  that  which  is 
prodttotive»  and  wbieh  it  attends,)*'  shows,  that  an  act  which  is  associated 
with  the  principal  act,  or  with  one  producing  the  effect  chiefly  considered, 
and  which  confirms  the  moral  merit  proceeding  therefrom,  but  which  does 
not  itself  produce  the  effect  chiefly  coiisidered,  is  an  unessential  psrt :  now  a 
house  or  the  like,  being  perceptible  or  phyeical^  does  not  produce  moral 
merit ;  hence  the  definition  of  uneeeential  part  is  inapplicable  to  the  sacrifice 
performed  on  consecrating  the  site  of  a  building ;  but  it  is  not  true,  that  the 
wall  cannot  be  erected,  nor  the  house  roofed,  without  a  sacrifice  to  consecrate 
the  ground.  Is  it  therefore  proper  to  affirm,  that,  without  an  oblation 
to  fire  with  holy  words  from  the  V^da,  the  moral  benefit  of  adopting  a  son 
is  not  obtained ;  but  it  is,  if  that  oblation  be  duly  made ;  since  the  simple 
adoption  of  a  son  does  not  produce  moral  merit  ? 

If  this  be  proposed,  the  answer  is ;  admittinsf  this  oblation  to  be  an 
independent  and  principal  act,  like  the  sacrifice  on  consecrating  the  site  of  a 
bouse,  still  the  adoption  is  not  void  if  that  oblation  be  omitted.  But^ 
in  fact,  moral  merit  is  produced  by  the  adoption  of  a  son ;  for  it  has  no 
other  effect.  It  is  not  by  that  adoption  that  the  child  beooroes  a  sou  ;  for 
he  was  already  born  the  son  fif  another. 

If  it  be  objected,  that  he  is  made  the  son  of  the  adopter  himself,  that 
objeetion  is  answered  by  asking,  does  that  affiliation  to  the  adopter  himself 
consist  in  the  property  vested  in  him,  or  is  it  attended  with  the  power  of 
taking  the  inheritance,  and  performing  the  srddd'haf  The  first  is  not 
aoeurate;  for  the  property  vested  in  the  accepter  is  universally  admitted^ 
even  though  the  oblation  to  fire  with  the  mighty  wordsf  earth,  sky,  heaven,  be 
omitted,  as  it  is  if  tonsure  and  other  ceremonies  be  neglected  ;  since  the  law, 
in  that  case,  declares  Irim  a  slave  (GLX XXII).  If  the  second  be  affirmed, 
it  may  be  asked,  does  the  power  of  performing  the  irddd*ka  signify  ability 
to  do  acts  relative  to  funeral  obsequies  and  the  like  P  If  it  be  performed  by 
a  traveller,  although  acceptance  for  the  purpose  of  adoption  had  not  taken 
plae^  his  offer  of  the  funeral  cake  does  not  become  valid  by  his  recital 
of  the  pfioper  (texts  from  the  V4da\  If  it  be  urged,  by  way  of  reply,  that  the 
deceased  does  not  attain  bliss  by  his  recital  of  holy  texts  with  the  oblation 
of  a  funeral  eake>  the  answer  is^  this  reasoning  is  identical :  for  bliss,  it  must 

*  Among  the  rules  of  prosody  and  rhythmical  recitation  attributed  to  the  fabulous  serpent 
of  hell  called  Tacshaca.  T. 

+  Collectively  called  MahAvy&hrlH,    See  Menu,  Chapter  II,  v.  7C. 
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he  taid,  ia  attained  through  an  act  performed  bj  one  who  was  qualified 
for  it ;  and  the  qualification  connate  in  the  performance  of  an  act  capable  of 
efiecting  the  attainment  of  bliss :  these  propoiitiam  reciprocate. 

It  may  be  argued,  that  the  attainment  of  blisH  through  the  act  of 
reliaion  performed  by  one  who  was  qualified  for  it,  must  be  thus  particularly 
explainea :  blUt  U  attained  through  the  act  of  religion  perrJrKcd  by  a  son 
of  the  body,  or  by  a  son  of  the  wife  for  a  man  who  leaves  no  issue  by 
himself  begotten  :  it  must  be  therefore  affirmed,  that,  on  failure  of  superior 
sons,  bliss  is  attained  through  the  act  of  religion  performed  by  a  son  accepted 
for  adaption :  the  right  of  performing  acts  capable  of  effecting  the  attain- 
ment  of  bliss,  is  therefore  ascribed  to  this  son  in  consequence  of  acceptance ; 
and  the  ascribing  of  that  right  to  him  arises  from  making  that  the  object  of 
the  acceptance,  and  the  support  whereon  rests  the  object  specially  contem- 
plated in  performing  the  sacrifice  with  mysterious  words  from  the  VSda. 
To  this  argument  the  answer  is,  the  acceptance  and  other  aeU  of  adopHam 
being  past  before  the  attainment  of  bliss,  a  particular  faculty,  called  moral 
merit,  must  be  established.*  It  should  not  be  argued,  that,  although  accept- 
ance be  a  past  erent,  the  past  eiistenoet  of  acceptance  operates  to  produce 
the  effect.  Were  it  so,  the  past  existence  of  an  act  always  producing  the 
consequence,  there  would  be  no  argument  to  prove  the  morel  relation  of 
cause  and  effect ;  or,  admitting  that  the  past  existence  of  acceptance  does 
produce  the  effect,  it  would  be  phyiieal  or  perceptible :  but  this  has  been 
already  answered. 

Is  not  the  oblation  to  fire  with  mysterious  words  no  part  of  the 
adoption,  but  independent  of  it,  and  an  attribute  of  him  who  is  qualified 
for  performing  obeeguiee  ?  "  An  act  of  religion  performed  by  one  who  was 
duly  qualified,"  therefore  signifies  an  act  of  religion  performed  by  an  adopted 
son,  with  a  view  to  whom  an  oblation  to  fire  with  mysterious  words  has 
been  made;  and  thus,  should  the  oblation  to  fire  be  omitted,  the  power 
of  performing  obsequies  being  consequently  wanting,  the  affiliation  is  null. 
It  should  not  be  objected,  that  since  it  is  burdensome  to  mi^e  both  aeetmU 
mneefor  adoption  and  the  oblation  to  Jire  attributes  of  the  person  qualified 
to  perform  obeequiee^  acceptance  alone  should  be  considered  as  an  attribute, 
or  requieite  condition.  There  exists  no  argument,  by  which  it  can  be 
distinguished  whether  the  acceptance,  or  the  oblation  to  fire,  should  be 
considered  as  the  requisite  condition ;  both  ought  therefore  to  be  deemed 
attributes  of  him  who  is  qualified  to  perform  c^equiee.  Again  ;  since  it  is 
true  in  law,  that  affiliation  is  not  complete  by  acceptance  alone,  therefore 
tonsure  and  other  ceremonies  performed  by  the  adopter's  own  family  must 
be  also  affirmed  to  contribute  to  affiliation:  in  like  manner,  since  there  is  no 

*  A  particular  tantedra  called  aptirwi:  I  hare  explained  in  former  notes  the  idea  whidi 
seema  to  be  attached  to  tmuodrof  which  I  tranalate  *  CMolty.*  Apkrva,  here  translated  nerit* 
is,  io  a  genei^  sense,  the  relation  between  cause  and  effect  not  consecutive.  According  to 
what  system  apirva  is  considered  as  a  soaaoira,  I  know  not:  in  dialectics  they  are  dSstind 
qualities ;  and  the  Mimdtua  doea  not  admit  t^tirva  in  a  philosopbical  arrangement.  However, 
the  relation  between  a  past  event  considered  as  a  cause,  and  a  remote  event  coaddared  as  its 
effect,  maj  be  called  a  faculty  or  power  to  produce  that  effect,  if  there  beany  subject  to  which 
the  faculty  can  be  attributed:  in  this  view,  the  son  has,  in  consequence  of  adoptiou,  tho 
faculty  of  procuring  bliss  for  his  fkther.  T. 

t  It  haa  been  already  explained,  that,  according  to  one  system  of  philosophy,  the  cessa- 
tion or  past  existence  of  an  event  is  considered  as  positive,  and  subsisting,  for  the  purpose  of 
connecting  with  it  another  event  considered  as  its  effect.  T. 
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reason  for  Mleoting  one  in  preference  to  the  other,  the  oblation  to  fire  with 
holy  words  from  the  VUa  should  also  be  considered  as  contributing  to 
adopiiau.  But  the  notice  to  kinsmen,  and  other  formalities  appearing  to  be 
intended  for  an  evident  or  fopuUur  end,  an  imperceptible  or  moral  purpose 
ought  not  to  be  attributed  to  them.  Is  it  not  thus  proved,  that  adoption 
is  not  valid,  unless  an  oblation  to  fire  with  holy  weirds  from  the  VUa  be 
duly  performed  ? 

When  this  argument  is  proposed,  the  answer  is ;  yet  notice  to  the  king 
and  convocation  of  kinsmen  are  necessary  for  a  seen  or  Moeukn'  purpose, 
namely,  that  the  adopter's  brothers  and  the  rest  may  know  the  name  and  class 
of  tko  MU;  and  so  forth,  after  thoroughly  investigating  aU  eireuwutaneeo : 
lot  this  reason  {the  furfoio  not  hmng  indiopensable),  affiliation  is  in  some 
instances  valid,  even  without  this  tmostetUial  part  of  the  ceremony*  In  like 
manner,  should  the  oblation  to  fire  be  partly  omitted  in  consequence  of 
inability  to  oomflete  tl,  the  adoption  is  sometimes  good  in  law,  as  marriage 
and  the  like  are  vaHd  in  similar  circumstances. 

The  meaning  of  that  observation  of  YIchkbpati  BhattachIbta  may 
be  thus  explained :  if  the  intention  of  the  party  be  only  declared  in  this 
form,  "  I  give  you  this  damsel,"  she  continues  a  maiden,  and  the  accepter 
does  not  become  her  husband ;  on  the  contrary ,  she  may  be  given  to  another, 
as  a  girl  called  FBh**Hi  was  bestowed  by  the  father  of  Yasvdxva  on 
CnirriBH6JA,  and  afterwards  given  by  him  to  FIkbu  :  but  if  the  intention 
of  the  party  be  thus  expressed,  **  I  give  this  damsel  to  be  ^y  wife,"  she 
becomes  the  wife  of  the  accepter,  and  cannot  with  propriety  be  given  to 
another ;  thb  alone  constitutes  marriage :  so,  if  a  gift  be  made  declaratory 
of  property  only,  then  property  alone  is  cor^erred,  as  in  the  case  of  a  slave ; 
but  if  the  declared  intention  be  expressed  in  these  words,  ''I  give  him 
to  you  as  a  son,*'  and  if  the  acceptor  §  intention  be  ihw  expressed,  "  I  take 
him  as  a  son,"  he  becomes  a  son ;  nothing  else  is  required. 

Since  the  C&lied  purdna  declares  filiation  null,  if  tonsure  and  other 
ceremonies,  preceded  by  the  enunciation  of  the  family  name,  be  omitted 
(CLXXXII),  this  is  necessary  to  assist  adoption.  But  since  no  one  has 
declared  that  filiation  is  null  if  the  oblation  to  fire  with  holy  words  from  the 
Veda  be  omitted,  the  validity  of  adoption  by  gift  and  acceptance  only, 
without  such  an  oblation,  is  fully  proved  by  reasoning.  However,  as  a  son 
is  produced  from  secundation  without  the  recital  of  holy  texts  from  the 
Vida^  but  a  son  is  perfected  by  the  recital  of  them  (for  YJUvtawalota 
declares,  ''  sin,  arismg  from  the  seed  and  the  womb,  is  expiated  hy  the 
ceremony  of  tonture^  and  hy  thoee  which  precede  it) ;"  so,  even  wi&out 
an  oblation  to  fire  sanctified  hj  holy  words  from  the  Vida,  adoption, 
the  object  of  that  act  of  the  will  called  acceptance,  is  indeed  valid,  but 
no  special  perfection  arises.  On  the  other  hand,  tcmsure  and  other  cere« 
monies,  preceded  by  announcing  the  family  name  of  the  natural  father, 
having  been  eiready  performed,  the  claim  to  the  original  family  cannot 
be  forfeited ;  how  then  can  the  child  becpme  son  of  another  P  On  this  and 
similar  reasoninff  is  founded  the  text  of  the  CdlicA  purdna^  which  we  revere 
as  the  commandment  of  our  master.  Without  minute  investigation,  it  is 
admitted,  that  the  adoption  of  a  boy,  for  whom  tonsure  and  other  cere^ 
monies  had  been  already  performed  after  announcmg  the  family  name  of  hit 
natural  father,  is  void. 

It  should  be  here  considered,  that,  if  the  adoptiee  father  die  after 
taking  ««  a  son  a  fcy  under  the  age  of  five  years,  but  tonsure  and  other 
ceremonies  have*  not  been  performed,  the  adoption  is  nevertheless  valid  ; 
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henee  the  celebration  of  these  ceremoniee,  with  the  family  name  of  the 
adopter  himself,  ought  not  to  be  considered  as  contributing  to  the  adoption  ; 
bat  the  circumstance  of  tonsure  not  having  been  performed  with  the  family 
name  of  the  natural  father  ehould  be  00  eoneidered.  Whence  is  this  deduced  ? 
From  the  text  of  the  Odlicd  purdna  (GLXXXII  1),  which  shows,  that  the 
circumstance  of  tonsure  and  other  ceremonies  not  having  be^n  performed 
with  the  family  name  of  the  natural  father,  does  contribute  to  the  validity 
of  adoption.  It  should  not  be  argued,  that,  since  there  are  no  grounds 
of  selection,  both  ought  to  be  considered  as  contributing  thereto*  The 
purpose  being  answered  by  one,  it  would  be  burdensome  to  establish  that 
both  contribute  to  adoption  ;  and  there  is  ho  occasion  for  so  doing.  Nor 
should  it  be  argued,  that  occasion  arises  from  the  text  last  quoted 
(CLXXXII 1),  which  invalidates  the  adoption  of  a  son  given,  for  whom 
tonsjire  and  ochca*  ceremonies  had  been  previously  performed  with  the 
family  name  of  his  natural  father,  and  are  afterwards  performed  with  the 
family  name  of  the  adopter ;  and  from  the  other  text  (CLXXXII  $),  which 
declares  adoption  void  unless  tonsure  and  other  ceremonies  be  performed 
with  the  family  name  of  the  adopter :  there  is  consequently  separate  occasion 
for  both,  and  both  ought  therefore  to  be  affirmed  necessary  concomitants  q^ 
adoption.  The  obvious  sense  refers  to  one  only  ;  for  the  initiation  being 
completed  by  the  ceremony  of  tonsure  already  performed,  the  chUd  is  not 
initiated  under  the  family  name  of  the  adopter,  but  his  initiatipn  under  the 
family  name  of  his  natural  father  remains  in  full  force :  thus  bis  adoption 
may  be  invalidated  by  a  single  text.  It  should  not  be  objected,  that,  were 
it  so,  there  would  be  no  ground  of  preference  to  determine  which  shall 
be  affirmed  to  contribute  to  adoption.  Since  his  filiation,  prior  to  the  cere- 
mony of  tonsure  performed  under  the  name  of  the  adopter*s  own  family, 
must  be  acknowledged,  it  must  be  a  requisite  concomitant  of  adoption,  that 
another  family  name  have  not  been  previously  used  :  for,  if  he  did  not 
become  a  son  before  the  ceremony  of  tonsure  oe  performed,  how  could  the 
father  announce  the  triple  set  of  oblations,*  which  is  a  part  of  that  rite,  in 
iheee  worde,  for  the  '*  sake  of  commencing  the  ceremony  of  tonsure  for  my 
**  son,  belonging  to  the  original  family  named  so  and  so  ?"  H^  would  not 
then  be  son  of  the  adopter^  nor  descendant  of  the  ancient  Sage,  who  is  the 
source  of  the  family.  Neither  does  the  triple  set  of  obla^nons  alone  consti- 
tute the  ceremony  of  tonsufe,  for  the  family  name  would  be  changed  by  the 
performance  of  that  alone.  It  should  not  be  argued  that  the  sense  of  the 
word  tonsure  should  be  extended  to  this  h'ddd'ha,  which  is  a  part  of  the 
ceremony ;  else  the  text  would  be  inaccurate,  since  the  family  name  is  not 
announced  during  tonsure,  which  is  the  principal  object  of  the  ceremony. 
Were  it  so,  if  the  triple  set  of  6blations  only  had  been  made  under  the  name 
of  the  natural  father,  and  tonsure  had  casually  remised  unperformed, 
a  boy,  for  whom  it  was  afterwards  performed  under  the  family  name  of  the 
adopt^,  by  whom  he  was  taken  under  the  i^e  of  five  years,  would  not  be  a 
given  son  duly  adopted.  Say  not,  that  is  admissible.  The  liiw  doe«  not 
•h^w  adoption  to  be  void,  when  the  principal  part  of  this  ceremony  had  not 
been  previautly  performed.  It  should  not  be  said,  that  the  word  tonsure 
mutft  extead  to  that  part  of  the  ^remony  which  effects  the  purpose,  but 
that  the  Srddd*hay  not  effecting  the  purpose  eonsisting  in  tonsure,  is  not 
ineladed  in  that  term.  There  exkts  no  argument  on  which  this  can  be 
established. 

■  I  ■       .1.  I  _  11  I  ■'  I    I  I    II  I    !■    I  1  " 

^rMfka :  tht  oUttttnt  consist  of  birley,  water,  and  eut^a  gras«.  T. 
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The  adoption  of  a  child  taken  at  the  age  of  five  years,  but  for  whom 
tonsure  and  other  ceremonies  were  afterwards  performed  under  the  family 
name  of  his  natural  father,  would  be  nevertheless  valid  :  for  the  ceremony  of 
tonsure  performed  under  the  family-name  of  his  oatural  father  is  void, 
because  he  did  not  then  belong  to  that  family  ;  and  because  the  ceremony  is 
performed  by  one  who  had  no  right  to  do  so,  since  he  truly  became  son  of 
the  adopter,  and  certainly  belonged  to  his  family,  not  having  been  already 
initiated  under  the  family-name  of  his  natural  father  when  the  adoption 
took  place.  It  should  not  be  objected,  that,  were  it  so,  the  text  of  the 
edited  purdna  (CLXXXII  1)  would  be  unmeaning.  That  text  is  only 
intended  to  invaUdate  the  adoption  of  a  boy  for  whom  the  ceremony  of  tonsure 
had  been  performed  within  the  third  year,  and  who  is  afterwards  accepted 
Jor  adoption  within  his  fifth  year.  In  this  case,  whose  son  does  he  become  P 
He  becomes  the  slave  of  the  person  who  accepted  him,^  adoption. 

On  this  subject  it  is  said,  the  inference  ought  to  be  deemed  admissible ; 
for  the  ceremony  of  tonsure  thus  performed  is  void,  and  a  repetition  of  it  is 
needed  :  but  that  cannot  take  place,  since  there  is  no  person  capable  of  per- 
forming it,  because  he  is  not  truly  son  of  either ;  for  you  must  afSrm,  that, 
by  the  relinquishment  of  the  giver,  the  boy  ceased  to  be  his  son,  or  to 
belong  to  his  family,  and  that  his  affiliation  is  void.  It  should  not  be 
objected,  that  the  text  of  the  Cdlicd  purdna  (CLXXXII  2)  would  be 
unmeaning.  It  is  intended  to  confirm  the  sense  of  the  preceding  verse 
(CLXXXII  1).  A  boy  therefore,  being  accepted  under  the  age  of  five 
years,  is  in  law  a  true  son  of  the  adopter,  even  though  the  ceremony  of 
tonsure  have  not  been  performed.  Accordingly,  if  his  filiation  were  incom- 
plete until  his  marriage,  which  is  included  in  the  term  *^  and  the  like'* 
(CLXXXII  2),  he  might  espouse  a  damsel  related  to  the  adopter,  within 
the  degree  of  a  sapinda  ;  and  the  affiliation  of  one  whose  marriage  happens 
not  to  take  place,  would  be  void  ;  and  tonsure  and  other  ceremonies  for  men 
of  the  servile  class,  being  optional,  if  these  be  not  performed,  the  adoption 
would  be  invalid  :  these  and  other  difficulties  are  obviated  ;  for  the  implied 
object  is  to  except  one  for  whom  the  ceremony  of  tonsure  hae  been  performed 
under  the  family-name  of  the  natural  father. 

It  should  be  here  remarked,  that  no  law  is  found  expressing  that  a  son 
shall  not  be  adopted  by  one  who  has  not  contracted  a  marriage ;  nor  any 
law,  that  a  boy,  known  by  his  family-name  to  be  of  the  same  primitive  stocky 
shall  not  be  adopted.  But,  in  fact,  if  the  adopter  wilfully  omit  any  of  the 
ceremonies,  either  that  tonsure,  or  any  other  which  is  ordained  for  his  class,  • 
the  boy  becomes  a  slave ;  if  the  adopter  die,  while  disposed  to  perform  those 
ceremonies  on  a  day  subsequent  to  acceptance,  the  adoption  is  nevertheless 
valid  :  that  disposition  must  be  understood  to  be  an  intention  which  may  be 
expressed  in  these  words,  "  I  will  perform  them."  This  should  be  admitted 
as  a  rational  interpretation ;  else,  his  affiliation  being  imperfect  when  such  an 
adopter  died,  the  estate  would  be  taken  by  a  brother's  son  ;  afterwards, 
when  the  affiliation  was  perfected  by  tonsure  subsequently  performed  by  the 
kinsmen,  the  son  would  be  destitute  of  property ;  or,  being  then  unconcerned 
with  mourning,  he  might  himself  cause  the  ceremony  of  tonsure  to  be  per- 
formed, and  thus  becoming  a  true  son,  present  fire  to  the  funeral  pile  of  the 
deceased;  which  would  be  inconsistent  with  common  sense. 

In  the  double  set  of  oblations,  to  whom  shall  he  offer  the  funeral  cake, 
with  which  he  utters  the  words  "  maternal  grandfather  ?"     On  this  some 

XX 
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remark,  that  to  say  he  shall  offer  it  to  the  father  of  her  with  whom  his 
adoptive  father  is  married,  would  not  he  pertinent ;  for,  a  son  adopted  by  one 
who  had  no  wife,  would  have  no  maternal  grandfather's  line.  It  should  not 
be  argued,  that  one  who  has  no  wife,  being  consequently  excluded  from  the 
order  of  a  householder,  cannot  properly  adopt  a  son,  this  being  an  act  men- 
tioned when  treating  of  the  order  of  a  housekeeper  or  married  man.  There 
is  no  argument  to  support  such  an  induction.  Accordingly,  it  is  recorded  in 
the  Bhdrata,  that  Pandu,  having  gone  to  the  forest*  with  his  wife,  adopted 
sons  begotten  on  her  by  strangers ;  and  it  is  recorded,  that  Vtasa  and 
others,  who  had  contracted  no  marjfiages,  nevertheless  obtained  sons,  namely 
'SuCADKVA  and  others.  He  who  happens  to  have  no  wife,  (whether  he  have 
contracted  no  marriage,  or  his  wife  have  died  or  be  forsaken  by  him,)  either 
has  not  completed  the  ceremonies  which  perfect  tunce-bom  men,  or  belongs 
^to  no  order;  but  it  is  contrary  to  common  sense  that, >although  the  form  of 
adopting  a  son  given  have  been  observed,  the  adoption  should  be  void. 

If  a  son  be  adopted  by  a  man  married  to  two  wives,  he  would  have  two 
maternal  grandfathers,  and  would  claim  as  maternal  ancestry  both  their 
lines  of  forefathers.  iThis  seeming  difficulty  is  thus  reconciled :  although 
there  be  two  sets  of  maternal  ancestors,  they  should  be  jointly  considered  as 
manes  of  ancestors,  and  they  should  be  thus  named  in  performing  the 
irddd^ha,  '*  such  a  one  maternal  grandfather,  sprung  from  such  a  primitive 
stock  !  such  a  one  materal  grandfather,  sprung  from  such  a  primitive  stock ! 
to  thee  (to  each  of  you)  tiiis  funeral  cake  is  offered,"  and  so  forth,  as  is 
done  by  the  son  of  the  wife  considered  as  a  son  of  two  fathers.  Thus  some 
reconcile  the' difficulty. 

Males  only  need  sons  to  relieve  them  from  the  debt  due  to  ancestors. 
Accordingly,  the  Sage  MAin>APiLA,  desiring  admission  to  a  region  of  bliss, 
but  repulsed  by  the  guards,  who  watch  the  abode  of  progenitors,  because  he 
had  no  male  issue,  accepted  a  bird  for  his  consort,  that  he  might  earlier  obtain 
a  son;  and  it  is  recorded  in  the  Jiiahdbhdrata  and  other  works,  that 
JabaTcabu,  Ruohi,  and  other  males,  have  taken  wives  for  the  sake  of 
obtaining  male  issue,  but  it  is  no  where  said  that  a  woman  has  taken  a 
husband  for  that  purpose.  Accordingly,  in  the  double  set  of  oblations,  it  is 
indispensably  necessary  that  the  son  should  perform  the  Srddd*ha  for  the 
paternal  line,  not  for  the  line  of  his  maternal  grandfather :  but  it  is  simply 
reprehensible  in  one  who  performs  the  Srddd*ha  for  the  paternal  ancestors, 
not  to  prform  it  also  for  the  maternal  grandfather  and  his  progenitors. 
Consequently,  since  the  srddd'ha  may  be  performed  without  noticing 
the  maternal  grandfather's  line  in  a  subordinate  double  set  of  oblations  and 
the  like,  the  irddd*ha  for  the  maternal  ancestors  is  not  requisite  to  the 
completion  of  the  obsequies  performed  in  the  dark  fortnight  of  'Aswina, 
This  observation  of  Raohunakdana  and  others  is  accurate.  Accordingly  a 
widow,  though  she  may  perform  acts  of  religion  without  consent  previously 
declared  by  her  deceased  lord,  cannot,  without  such  consent,  adopt  a  son 
given  ;  for  the  text  of  Yastsht'ha  expresses,  *'  let  not  a  woman  give  or 
accept  a  son,"  <fcc.  (GCLXXIII).  But,  if  her  husband  assented,  she  may 
adopt  a  son  given,  as  a  son  of  the  wife  is  raised  up  to  a  husband  by  hi^ 
consent;  else  it  should  have  been  expressed  in  the  law, ''  he  shall  not  be  the 
son  of  her  husband  unless  adopted  with  the  assent  of  her  lord,  but  shall  be 

*  And  having  coniequently  entered  into  the  order  of  devotion.  T. 
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her  own  son  to  perform  her  obsequies  and  take  her  inheritance."  A 
son  given  is  therefore  the  child,  not  of  his  adoptive  mother,  but  of  his 
adoptive  father  only. 

Then,  what  occasion  is  there  for  an  j  relinquishment  on  the  part  of  the 
natural  mother  ?  There  is  none  according  to  the  Retndeara.  That  opinion 
will  be  forthwith  explained.  But  in  requiring  joint  relinquishment  on  the 
part  of  both  parents,  the  texts  of  Sages  are  liable  to  no  reproach.  The 
reason  is,  that  it  is  not  admitted  that  one  shall  be  father  of  a  son  given,  and 
the  wife  of  another  be  his  mother.  Some  indeed  admit  that  situation  of  a 
son  illegally  b^^tten,  considering  him  as  one  of  the  various  sons  by  twice- 
married  women )  but  ^dLAPAVi  and  the  rest  do  not  admit  it.  Consequently, 
with  the  followers  of  the  Tajurvida,  a  son  given  shall  perform  a  irdditha 
to  the  paternal  grandmother  and  the  rest  instead  of  a  maternal  line, 
like  a  man  whose  mother  became  an  outcast :  but  he  is  entitled  to  take  the 
wealth  and"  perform  the  obsequies  of  his  adoptive  mother,  like  the  son 
of  a  contemporary  wife  and  the  rest.  This,  eay  iome  lawyerij  is  demon- 
strated. But  that  is  wrong ;  for  the  author  of  the  Pdrijdta,  Udatacaba, 
Chandbswaba,  and  others,  who  follow  not  the  dictates  of  predecessors, 
forbid  the  raising  up  a  son  of  the  wife  and  the  like  if  there  be  a  son 
by  a  contemporarv  wife,  and  virtually  admit  the  adoption  of  a  son  given  on 
failure  of  issue  by  contemporary  wives,  provided  authority  have  been 
received  from  the  husband. 

But  the  maternal  grandfather's  line  is  the  paternal  ancestry  of  the 
natural  mother,  as  observed  by  Vachkspati  Bhattaghabya,  from  an 
expression  found  in  the  Srddd^ha  Chintdmeni,  "  the  maternal  grandfather's 
line  is  common  to  all."  In  that  remark  he  delivers  this  opinion:  by 
the  father's  relinquishment,  his  funeral  rites,  and  the  son's  claim  to 
his  estate  and  family,  are  annulled;  by  the  mother's  relinquishment 
also,  the  son's  claim  to  her  estate  and  family  is  cancelled ;  but  the  father  of 
the  natural  mother  not  having  relinquished  the  child,  how  can  the  boy's 
claim  to  perform  his  Mdd^ha  and  take  his  inheritance  be  annulled? 
The  Mddna  for  a  maternal  grandfather  is  not  a  consequence  of  his  property, 
for  he  has  no  property  in  his  daughter's  son  ;  it  is  grounded  on  the  birth  of 
the  child  from  a  daughter  procreated  by  him,  and  that  descent  is  not  in  this 
case  lost.  If  it  be  asked,  eince  his  descent  from  his  father  and  mother 
likewise  is  not  lost,  shall  he  not  therefore  perform  the  kradSha  for  them 
also  ?  the  aneujer  is,  the  right  of  performing  obsequies  and  the  like  for 
a  father  and  mother  does  not  arise  from  birth  alone,  but  from  the  relation 
of  a  sou  to  his  parent :  if  he  be  forsaken,  although  the  descent  remain 
the  same,  the  relation  of  parent  md  child  does  not  subsist,  for  he  is  not 
numbered  among  sons  ;  and  although  the  definition  of  a  son  born  in  lawful 
wedlock  be  applicable,  he  must  be  excepted  under  the  authority  of  the  law, 
since  those  who  are  teehnically  called  sons  are  alone  qualified  to  perform  the 
hddd'ha  and  the  like. 

Still  shall  he  not  take  the  inheritance  and  perform  the  obsequies  of  the 
natural  father  of  his  natural  father ;  for  grandsons,  not  being  technically  so 
named  like  sons,  "  bom  from  a  son"  is  the  definition  of  a  grandson  in  the 
male  line  ?  One  born  from  a  son  is  not  the  meaning  of  "  grandson  in 
the  male  line,"  but  son's  son  is  tke  meaning  of  that  term ;  else  the  adopted 
son  of  a  son  would  not  be  a  grandson :  and,  if  that  inference  were  deemed 
admissible,  it  would  be  incompatible  with  the  text  of  the  Brahme  purdna. 
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CCLXXIV. 

xBralime  pur&na : — They  claim  descent  from  a  diflferent  primitive  stock, 

are  separate  in  the  oblation  of  ftmeral  cakes,  and  propa^grate  a 

distinct  race.* 

It  cannot  be  truey  that  he  who  is  the  son  of  a  son,  is  not  a  grandson  in 
the  male  line :  and  it  is  proper  to  affirm,  that  he  continues  the  race  of  the 
paternal  grandfather.  Maj  not  the  phrase  ''  propagate  a  distinct  race," 
signify  "  continue  the  lineage  of  the  father,"  not  "  continue  that  of  the 

f>atema]  grandfather?"  It  is  inconsistent  with  common  sense  to  say,  that  a 
ine  of  descendants,  uninterrupted  like  the  stream  of  the  Ganges,  is  the 
race  of  the  father  alone,  not  of  the  paternal  grandfather.  Or,  if  that  were 
deemed  admissible,  the  expression  *' claiming  descent  from  a  different 
primitive  stock,"  would  be  inaccurate ;  for  it  signifies  claiming  dtocent  from 
that  Sage  (CiJirAPA  or  another),  who  is  the  founder  of  the  family  (or  '^ 
described  in  the  Vida  as  the  source  of  descent)  of  a  different  person  from 
the  natural  father,  meaning  of  course  the  adoptive  parent :  consequently,  if 
a  son,  bom  in  a  family  claiming  descent  from  hksDihYk,  be  adopted  into 
one  which  derives  its  origin  from  Ca^tapa,  but  do  not  become  the  grandson 
of  the  adopter's  father,  Ga6tapa  would  not  be  the  source  of  his  descent. 
Again  ;  what  would  be  the  meaning  of ''  separate  in  the  oblation  of  funeral 
ci^es  P"  It  does  not  signify  bound  to  offer  a  funeral  cake  to  a  separate 
person,  that  is,  to  one  different  from  the  natural  parent ;  for,  were  it  so,  all 
persons  would  be  ''  separate  in  the  oblation  of  funeral  cakes,"  since  they 
present  such  offerings  to  their  mothers  and  to  their  paternal  and  maternal 
grandfathers  and  the  rest.  Therefore  "  funeral  cakes"  must  here  denote 
relation  within  the  degree  of  a  sapinda;  and  the  term  above  quoted 
signifies,  that  the  relation  by  the  funeral  cake  is  different  from  that  which 
existed  through  the  ancestry  of  the  natural  father.  Hence  it  is  deduced, 
that,  omitting  the  succession  of  natural  progenitors,  the  funeral  cake  shall 
be  offered,  in  the  double  set  of  oblations,  to  the  ancestry  of  the  adoptive 
father.  Thus  it  likewise  appears,  that  the  paternal  grandfather  enjoys  the 
funeral  cake  offered  by  that  adapted  son.  Or  the  word  finda  may  signify 
the  set  of  ancestors  who  have  reached  the  abode  of  progenitors.  Still 
relation  by  the  funeral  cake  virtually  appears  to  be  the  sense  of  the  word; 
for  the  derivation  of  the  term  prithaepittda  exhibits  as  its  sense,  'f  those  whose 
sets  of  ancestors  are  distinct."  If  a  brother's  son  be  adopted,  still,  since  he 
enters  the  family  of  the  adopter,  the  set  of  ancestors  is  distinct,  as  a 
cow  and  sheep  are  different  from  a  cow  and  goat. 

It  should  not  be  objected,  how  can  the  term  maternal  grandfather  be 
properly  used,  since  it  signifies  mother's  father ;  but  he  (the  natural  grand- 
father) is  not  a  mother's  father,  since  his  daughter  is  no  longer  mother  of 
the  adopted  son  /.  Although  she  be  not  then  considered  as  such,  yet,  since 
she  was  mother  of  the  child  at  some  former  time,  the  relation  of  her  father 
is  not  lost ;  the  word  mdtri,  from  which  the  term  mdtdmaha^  or  maternal 
grandfather,  is  derived,  signifies  natural  mother  only ;  and  although  such 
relation  cease  by  her  death,  still  the  word  mpther  is  used  in  performing 
a  Mdd'ha, 

The  father's  right  in  his  son,  who  is  given  away  after  the  death  of  the 
mother,  is  devested  by  .his  donation ;  but,  since  she  has  made  no  gift,  shall 

♦  See  the  remainder  of  the  text  at  v.  (CCLXXVII). 
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not  the  son  perform  the  Mdd^ha  in  consequence  of  her  subsisting  right  ? 
It  should  not  be  answered,  that,  since  the  text  of  Vasisht'ha  describes  gift 
as  the  act  of  both  (CCLXXIII),  a  son  whose  mother  is  dead,  ought  not  to 
be  giren ;  else  a  son  whose  father  is  dead  might  in  like  manner  be  given  away 
by  the  mother.  Since  a  subsequent  phrase,  ''let  not  a  woman  give  or 
accept  a  son,  <Stc.,'*  specially  forbids  her  giving  away  a  son  without  the  assent 
of  her  lord,  it  is  thereby  intimated,  that  if  the  wife  be  living^  her  coopera- 
tion is  required  for  a  donation  made  by  the  husband;  but  if  she  be  not 
living^  there  is  no  objection  to  a  gift  made  by  the  husband  singly.  When 
this  argument  is  proposed,  the  answer  is,  that  inference  is  admissible.  But, 
in  fact,  a  son  whose  mother  is  dead  ought  not  to  be  given  away ;  it  contra- 
dicts common  sense  that  one  should  be  father  and  the  wife  of  another  be 
mother  qf  an  adopted  9on*  If  gift  be  founded  on  the  cooperation  of  the 
mother,  then  such  a  contradiction  to  common  sense  does  exbt  in  this  case ; 
for  the  mother's  gift  of  the  mm  becomes  necessary.  Thus  some  expound 
the  law. 

But  Cbavbsswaba  explains  the  phrase  "  both  parents  {the  father  and 
mother)  have  power  to  give  a  son,'*  the  father  has  that  power,  and  the 
mother  has  that  power ;  for  it  is  a  rule  that  in  the  apposition  called  dwandica, 
each  term,  whether  expressed  first  or  last,  is  sevendly  taken  and  intended. 
The  law«giver  also  forbids  the  attempt  of  a  mother  to  make  a  gift  without 
the  consent  of  the  father :  "  nor  let  a  woman  give  or  accept  a  son  unless 
with  the  assent  of  her  lord."  But  there  is  this  difference :  if  the  father  be 
living^  a  mother  can  only  make  a  gift  with  his  assent  $  but  if  he  be  not 
living,  the  may  do  so  even  without  his  previous  consent. 

According  to  this  opinion,  the  husband's  gift  of  a  son  is  valid  without 
his  wife's  consent,  even  during  her  lifetime ;  but  the  wife's  property  in  her 
son  is  not  thereby  devested.  If  this  be  affirmed,  the  answer  is,  what 
difficulty  is  there  ?  It  may,  however,  be  questioned,  how  a  son  given  by  a 
widow  without  authority  from  her  deceased  husband,  can  become  the  son  of 
a  male.  But  others  deduce  from  the  phrase  '*  both  parents  have  power,  Ac.," 
that  gift  is  the  several  act  of  each  of  them :  but  a  donation  by  a  woman  is 
there  forbidden ;  "  let  not  a  woman  give  or  accept  a  son  unless  with  the 
assent  of  her  lord."  It  should  not  be  objected  that  the  word  mother  in  the 
expression  "both  parents  (the  father  and  the  mother)  have  power,  Ac." 
would  be  unmeaning.  It  shows  that  she  may  confer  an  equal  right  with 
her  own.  But  in  this  case,  even  though  she  transfer  such  right,  the  affilia* 
tion  is  not  valid ;  for  the  adoption  of  a  son  consists  in  the  aequiiition  of 
an  equal  right  with  the  man's.  It' should  not  be  argued  that  adoption 
is  valid  even  in  the  case  of  a  gift  made  by  a  widow,  because  she  is  theu 
independent  of  her  husband's  death ;  and  the  accepter  acquires  property 
in  the  son  as  it  were  by  occupancy,  since  there  is  no  exi»ting  claimant 
of  that  right.  Still  she  cannot  properly  confer  an  equal  right  with  that  of 
her  lord ;  and  the  claim  to  a  son,  acquired  by  occupancy,  is  not  acknowledged  ; 
else,  property  by  occupancy  in  any  child  whose  father  and  mother  are 
deceased  being  admitted,  he  would  become  in  law  the  adopted  son  of  a 
guardian.  It  appears  that  a  woman  is  dependent  even  during  her  widow- 
nood,  since  a  text  (CCGCLXXVII  2)  requires  her  to  preserve  undefiled 
the  bed  of  her  lord. 

Again ;  a  son  given  by  his^  father,  even  though  his  mother  be  dead, 
is  in  law  a  true  son  given.  If  the  donation  made  by  a  living  mother  be 
disapproved,  or  if  she  be  dead,  does  not  a  son  given,  though  the  gift  be  valid 
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according  fco  this  opinion,  still  belong  to  his  mother ;  for  the  property  of  one 
cannot  justly  be  annulled  by  the  gift  ofanotlier  ?  It  should  not  be  answered, 
that,  wives  being  dependent  on  their  husbands,  the  property  of  the  wife 
is  truly  devested  by  the  will  of  the  husband  ;  for  this  constitutes  dependence 
or  subjection.  Will  and  devesture  of  property  co-operating  for  the ,  same 
end,  become  the  joint  causes  of  the  effect :  and  there  is  no  difficulty  in 
afl^rming,  that  the  power  of  making  gifts  and  the  like,  controlled  by  the  will 
of  another,  constitutes  dependence  or  subjection.  Then  this  son  given  would 
be  competent  to  perform  obsequies  and  the  like  for  his  deceased  natural 
mother  P    That  is  admissible. 

CCLXXV. 

Menu  : — He  whom  his  father,  or  mother  mth  her  husbancTs  asanty 

gives  to  another  as  his  son,   provided  that  the  donee  have  no 

issue,  if  the  boy  be  of  the  same  class  and  affectionately  disposed,  is 

considered  as  a  son  given,  the  gift  being  canjirmed  by  pouring  water. 

The  particle  wf,  "or,"  occurring  in  the  text  of  YajntaWalota 
(PCLXXII),  in  this  text  of  Menu,  and  in  that  of  Vishnu  (CLXXXV), 
does  it  not  appear  that  each  of  them  may  severally  make  the  gift  P  It 
should  not  be  asserted  that  the  partide  vd  is  in  this  place  connective. 
Were  it  so,  the  expression  of  Vasisht^ha,  "  nor  let  a  woman  give  or  accept 
a  son,"  would  be  unmeaning ;  the  law  shows  that  gift  should  be  the  joint 
act  of  both  parents.  It  should  not  be  argued  that  this  very  maxim  is 
confirmed  by  the  expression  "  nor  let  a  woman  give  or  accept  a  son ;"  else 
it  might  be  understood  that  each  may  transfer  his  own  right.  Were  such 
the  design,  it  would  be  said,  "  let  not  one  singly  give  a  son,"  to  prevent  a 
donation  made  by  the  husband  alone :  nnce  the  text  which  describes  him 
who  is  called  a  son  rejected  (GGXCI),  admits  the  filiation  of  a  boy  forsaken 
either  by  his  father  or  his  mother,  and  adopted  by  a  stranger,  it  might 
be  supposed  that  one  given  by  either  of  them  became  tn  law  a  son  given. 
It  must  therefore  be  affirmed,  that  the  property  of  both  departs  if  t^  Uoy 
be  given  by  either  of  them  ;  else,  how  could  ft  boy  forsaken  by  his  mother 
become  in  law  a  son  rejected  P 

That  inference  is  denied ;  for  the  seeming  difficulty  is  removed  if 
«  given  by  either  of  them"  be  explained  given  by  the  father,  or  by  the 
mother  with  her  husband's  assent.  It  should  not  be  objected,  that  there  is 
no  argument  on  which  this  induction  can  be  established.  The  unreason- 
ableness of  the  ownership  of  one,  being  forfeited  by  the  gifb  of  another,  is  a 
euffieieni  argument.  Admitting  that  adoption  is  in  one  eaee  void,  because 
the  father's  property  is  not  lost  by  the  gifb  of  a  mother  unauthorized  Jy  her 
hueband,  still  the  property  of  the  mother,  who  is  subject  to  the  fa&er's 
power,  being  devested  by  his  gift,  would  not  her  son  be  incompetent  to 
perform  her  obBequies  and  the  like  ?  If  the  property  of  any  one  be  forfeited 
bv  the  gifb  of  him  to  whose  power  he  is  subject,  then  the  property  of 
the  son  in  that  which  was  obtained  through  the  indulgence  of  the  father 
would  be  devested  by  the  father's  e^eequeni  donation.  Therefore  the 
property  of  the  giver  alone  is  devested  by  gifb :  the  adoption  of  a  son  given 
is  valid  by  the  donation  of  the  father ;  but,  given  by  the  mother  unautho- 
rized by  her  husband,  it  is  void.  Such  is  the  induction.  But,  since  it  is  not 
a  fit  practice  for  a  son  given  to  perform  the  obsequies  of  his  former  mother, 
it  is  proper  to  take  for  adoption  a  boy  ^hose  mother  is  living,  and  who 
is  given  both  by  her  and  by  her  husband.    This  brief  statement  may  suffice. 
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What  some  affirm  to  be  Ghanbbswaba'b  notion  is  questionable.  2%^ 
hMy  that  if  an  orphan  give  himself,  he  is  a  son  self-given  ;  but  if  one  whose 
mother  is  living,  and  who  is  besUmed  by  her,  give  himself,  he  is  in  law 
a  son  given,  as  suggested  by  the partiele  (tti,  "or")  in  the  text  of  YIjvta- 
WALCYA  (CGLXXIl).  That  the  boy's  gift  of  himself  confers  a  right  equal 
to  his  father's,  appears  from  the  definition  of  a  son  self-given :  and  this  is 
reasonable,  taff  these  lawyers  ;  for,  afler  the  death  of  the  father,  his  whole 
wealth  becomes  the  propiorty  of  the  son,  and  a  donee  has  property  in  that 
which  is  given  to  him  by  that  heir ;  so,  after  the  death  of  the  father,  the  son 
has  a  proprietary  right  over  himself,  and  that  right  is  transferred  to  the 
donee  by  his  gift :  hence  a  boy  whose  father  and  mother  are  living,  but  who 
is  forsaken  by  them,  becomes  by  his  own  donatioin  a  son  self-given.  Would 
not  a  boy  given  by  his  mother,  after  the  death  of  the  father,  thus  become  a 
son  self-given  P  That  is  admissible,  say  these  lawyers :  but,  in  fact,  a  right 
equal  to  that  of  the  father  is  conferred  by  the  sou's  donation ;  and  by 
the  mother's  gift  every  clium  is  cancelled.  That  opinion  is  questionable ; 
for  adoption  consists  in  the  acquisition  qf  a  right  equal  to  that  of 
the  father:  if  that  be  effected  by  the  boy's  own  donation,  he  is  a  son 
self-given  ;  if  it  be  effected  by  the  father's  gift,  the  boy  is  a  son  given :  such 
is  the  distinction.  But  if  a  boy  be  given  by  his  widowed  mother,  a  right 
equal  to  that  of  the  father  is  not  effected  by  her  donation,  but  by  the  boy's 
gift  of  himself ;  he  ought  therefore  to  be  considered  as  a  son  self-given.  It 
should  be  here  remarked,  that,  after  the  death  of  the  father,  his  son's  son, 
whose  own  father  is  dead,  has  a  title  to  other  paternal  wealth  ;  but  is  not 
acknowledged  to  have  any  right  over  the  son,  for  no  such  right  does  exist 
over  a  son  and  a  wife :  and  this  is  reasonable.  Thus  much,  say  the  lawyers, 
whose  opinion  was  first  dted,  has  been  mentioned  by  way  of  illustration. 

CuLL^oABHATTA  holds  that  the  father  and  mother  should  make  the 
gift  with  mutual  consent.  Tiie  reasoning  on  which  this  is  grounded  must 
besought.  Bntinfact  that  akme  is  proper.  Yaohxspati  Misba  likewise 
affirms,  that  adoption  is  only  valid  if  the  gift  be  jointly  made  by  both 
parents. 

The  mother  being  subject  to  the  power  of  her  husband,  her  property  is 
devested  by  his  gift ;  but  it  is  not  so  in  the  case  of  wealth  obtained  through 
favour  or  Uie  like,  because  there  is  no  subjection  in  respect  of  such  property. 
Thus,  if  a  son  be  adopted  by  the  husband,  the  wife  has  a  secondary  claim 
to  tbat  child,  because  property  is  common  to  the  married  pair  (OCCCXV)  ; 
and  the  line  of  the  maternal  grandfather  is  the  ancestty  of  the  adopter's 
father-in-law.  This  opinion  authors  deduce  from  the  gloss  delivered  by 
Ghahdiswaba  OB  a  text  cited  in  a  former  Book  (Book  III,  Ghi^.  I,  v. 
LII  1),  and  from  the  gloss  of  Gitiii^cabhatta  on  the  subsequent  text 
(Book  III,  Ghap.  I,  V.  LII  2). 

The  Retndedra  contains  the  following  gloss  on  the  text  of  Vasisht'ha 
(CGLXXIII) :  he  who  means  to  adapt  a  son  must  assemble  his  kinsmen, 
that  the  hoy  adopted  as  a  son  given  may  thereafter  obtain  a  share.  Assem- 
bling his  own  heirs,  he  may  receive,  as  his  son  l^  adoption,  a  boy  not  remotely 
allied  to  him,  that  is,  nearlv  allied  to  him,  such  as  the  son  of  his  own 
maternal  uncle  or  the  like  :  this  is  intended  for  the  hetter  ascertainment  of 
the  boy's  name  and  dass.  On  failure  of  near  kinsmen,  be  may  take  one 
not  nearly  allied  to  him ;  for  the  name  and  primitive  stock  may  be  asoer^ 
tained  by  other  positive  proof:  the  particle  ^here  bears  the  sense  of 
^  even."    But  if  doubt  arise,  that  is,  if  it  be  doubted  l^y  one  who  adopts  a 
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remote  kinsman  whether  he  belonff  to  the  sacerdotal  class  or  the  like,  let 
him  treat  the  boy  like  a  son  by  a  SAdra,  employing  him  only  in  the  business 
of  the  house.  "£'or  through  one  he  rescues  many :"  because,  through  one 
son,  the  adopter  saves  many  ancestors,  therefore  he  should  take  for  adoption 
a  boy  whose  class  and  family  are  not  dubious. 

YAcHSSPATi  M18BA  does  not  connect  the  terms  **  nor  let  a  woman 
accept  a  son,"  with  the  words  "  unless  with  the  assent  of  her  lord ;"  because, 
even  though  she  have  the  consent  of  her  husband,  a  woman  cannot  adopt  a 
son  ^ven  ;  for  she  can  make  no  adoption  since  she  is  debarred  from  presenting 
an  oblation  to  fire  with  the  mysterious  words  from  the  Vida^  which  oblation  is 
a  part  of  the  ceremony.  Th|t  is  not  the  opinion  of  Raqhuniitdana, 
Vachebpati  BHATTAGHiBTA,  and  the  rest :  it  is  not  reasonable  that  the 
principal  act  should  be  unperformed  because  an  unessential  part  is  prevented : 
since  a  woman  could  not  make  the  requisite  vow,*  (for  she  is  prevented 
from  reciting  it  in  holy  strains,)  she  would  be  incapable  of  performing  a 
mere  voluntary  rite.  Like  the  consecration  and  dismissal  of  a  bull,  the 
adoption  of  a  son  may  be  completed  by  an  oblation  to  fire  performed  through 
the  intervention  of  a  Brahmana,\  The  separation  of  the  terms  '*  nor  let  a 
woman  give  or  accept  a  son,"  from  the  words  "  unless  with  the  assent  of 
her  lord,"{  is  thus  set  aside. 

It  should  be  remarked,  that,  according  to  VIchsspati  Misba,  if  a 
boy  who  is  given  by  his  father  and  mother  consent  to  the  donation,  Via 
adoption  as  a  son  given  is  valid  ;  but  an  only  son  must  not  be  given,  even 
though  he  do  consent.  No  eon  must  he  given  away  against  his  wiu  ;  else  the 
mention  of  ^'  assent  of  persons  interested**  (Book  II,  Chap.  IV,  v.  2)  .would 
be  unmeaning.  That  opinion  is  disputable ;  for  a  boy  not  older  than  five 
years,  being  ignorant  of  civil  affairs,  cannot  discriminate  between  t^ssent  and 
dissent.  As  for  what  authors  affirm  as  the  opinion  of  the  commentator^ 
that  a  father  must  give  a  son  who  consents  to  it,  but,  if  he  be  an  only  son, 
the  father  shall  not  give  him  even  though  he  do  consent ;  that  is  also 
questionable :  for,  since  he  is  not  his  own  master,  there  is  no  argument  to 
prove  that  one  who  does  consent  must  be  given. 

The  ceremonial  of  adoption  is  now  subjoined.  Having  given  humble* 
notice  to  the  king,  and,  after  making  an  oblation  to  fire  with  boly  words 
from  the  V^da,  giving  gold  and  winter-corn  in  conformity  with  usage,  let 
the  adopter,  ascertaining  his  name,  family  and  class,  in  the  presence  of 
kinsmen,  receive  a  boy  for  whom  the  ceremony  of  tonsure  and  the  like  has 
not  been  performed,  whose  age  does  not  exceed  five  years,  and  who  is  given 
by  his  father  or  by  his  mother  with  the  assent  of  her  husband,  provided 
that  they  have  another  son.  Let  him  next  perform  the  «acrifiee  on  adopt- 
ing a  boy,  (puir^hti.)  This  putr^KhH  sacrifice,  say  experienced  lawyers, 
must  be  performed  by  one  whp  maintains  a  consecrated  fire ;  but,  by  him  who 
does  not  maintain  such  a  fire,  an  oblation  must  be  made  with  the  mysterious 
words  from  the  Veda,  as  directed  by  Yasisht'ha.  In  fact,  the  oblation  to 
fire  with  holy  words  from  the  Vida^  which  is  directed  by  Va^sht'ha,  should 
precede  adoption ;  the  putreshti  sacrifice,  ordained  in  the  Cdlied  purdna^ 

*  Sancaipa ;  a  vow  or  declaration  with  which  a  solemn  rite  is  began.  T. 

t  To  this  aigament  the  MaWhila  school  reply,  that  the  dismissal  of  a  bull  cannot  b« 
undertaken  by  a  woman.  T. 

{According  to  YXcubspati  llf  isea,  the  text  should  be  thas  interpreted:  "nor  let  a 
woman  give  a  sdn  onlesa  with  the  assent  of  her  lord,  nor  accept  one  in  any  circumstances**  T. 
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should  be  performed  after  adoption :  this  appears  from  the  form  of  expressiou 
used  Id  the  texts  ("  having  mads  an  oblaiion,  he  may  receive,  a  eon  ;*' 
and,  ^^hofring  taken  a  hoy  five  years  old,  he  ehould  perform  a  ioerifice,'^^) 
At  present  some  omit,  through  laziness,  the  sacrifice  called  puMshti,  in  the 
same  manner  that  the  ceremony  of  combing  a  wife's  tresses  is  not  now 
practised.     Thus  authors  direct  the  ceremonial  of  adoption. 

In  the  edited  pnrdna,  the  texts  above  cited  (GLXXXII  and 
CLXXXIII)  are  delivered,  after  premising  the  son  of  the  body,  the  son  of 
the  wife,  the  son  given,  and  the  son  made.  "  Any  other  is  called  a  slave" 
(GLXXXII  2) :  from  this  it  appears  that/the  claim  of  the  natural  father  to 
a  son  taken  for  adoption  is  annulled.  **  Sons  given  and  the  rest"  (ibid)  ; 
the  term  "  and  the  rest,"  comprehends  sons  made  by  adoption  and  the  like. 
Hence  these  must  also  be  adopted  under  the  age  of  five  years ;  and  the  cere- 
mony of  tonsure  and  the  like  must  not  have  been  performed  under  the 
family  name  of  the  natural  father ;  else  the  boy  would  be  called  a  slave. 

Yaohbspati  BhattaohAbta.  holds,  that,  since  the  text  of  the  Cdlica 
purdna  declares  void  the  adoption  of  a  boy  for  whom  the  ceremony  of  tonsure 
has  been  performed  under  the  family  name  of  the  natural  father,  the  adoption 
of  a  boy  as  a  son  given,  who  sprung  from  the  same  primitive  stock  with  the 
adopter,  is  consequently  invalid.  Others  do  not  respect  that  (pinion  ;  and 
they  affirm,  that  the  text  (GLXXXII  1)  implies  a  prohibition  against 
adopting  one  for  whom  the  ceremony  of  tonsure  has  been  performed  :  but 
there  is  no  harm  in  taking  the  son  of  a  near  kinsman,  and  qfterwarde  per- 
forming the  ceremony  of  tonsure  and  the  like.  Their  meaning  is  this; 
*^  under  the  family  name,'*  intends  the  declaration  of  that  name ;  it  must  be 
also  understood,  that  the  natural  father,  who  has  performed  the  ceremony, 
was  competent  to  do  so ;  consequently,  the  family  name  of  the  father  being 
only  once  proclaimed,  (for  both  do  not  perform  the  ceremony,)  the  adoption 
of  a  boy  who  has  not  been  shorn  is  not  void. 

A  man  dies  after  authorizing  his  wife  to  adopt  a  son  ;  the  ceremony  of. 
tonsure  and  the  rest  are  subsequently  performed  by  another  person  sprung 
from  the  same  original  stock  with  the  natural  father;  still  the  adoption 
would  be  valid,  because  the.  ceremony  of  tonsure  was  not  performed  by  a 
natural  father  competent  to  do  so.  It  should  not  be  objected,  that  adoption 
is  void  if  the  triple  set  of  oblations  be  offered,  beginning  with  the  natural 
father,  and  proceeding  regularly  to  the  several  ancestors  ;  juid  the  question  of 
competency  should  not  be  examined.  If  the  srddd^ha  were  casually  omitted, 

.there  would  be  no  defect  in  the  adoption.     On  this  point  it  is  said  the  text . 

.  cited  (OLXXXII  1)  is  intended  to  except  the  performance  of  the  ceremony 
of  tonsure  previous  to  the  acceptance  of  a  son  given  ;  for,  afber  the  adoption, 
the  ceremony  of  tonsure  performed  by  the  natural  father  is  void.  It  should 
not  be  objected,  that  the  word  tonsure  does  not  signify  the  initiating  cere- 
mony, but  the  act  of  shaving  the  head  and  so  forth  :  the  word  tonsure  may 
with  ease  be  made  to  signify  that  particular  ceremony.  It  should  not  be 
objected,  that,  in  such  a  case  as  here  supposed,  the  validity  of  adoption  is 
denied  by  the  letter  of  the  law.  There  is  no  argument  to  support  that 
opinion  ;  for  it  has  been  already  noticed,  that  acceptance  in  a  certain  form  is 
the  efficient  cause  of  Gliation.  If  a  natural  father,  having  given  away  his 
son,  perform  the  initiating  ceremony  undei^  his  own  family  name,  through 

*  According  to  this  gloss,  "  first,"  wliich  occnn  in  the  text  (CLXXXIII),  must  be 
ezpUdned  *  first  snbseqaent  act,  imiiiedistdy  after  reoeiviog  the  boy/  T. 

Yy 
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mistake  or  through  knaverj,  then,  although  the  adoption  be  valid  according 
to  .the  syBtem  of  law,  the  text  (CLXXXll  2)  declares  void  the  relation  of 
the  son  to  the  adopter,  who  ignorantly  omits  to  perform  the  ceremony 
of  tonsure  afresh,  because  it  had  been  already  performed.  Such  is  the 
opinion  of  other  lawyers. 

Some  hold  that  the  mere  act  of  shaving  the  head  being  the  principal 
part  of  the  eeremony,  and  the  recital  of  holy  texts  by  a  coini)etent  person, 
and  other  formalities,  being  unessential  parts  of  it,  the  ceremony  of  tonsure  is 
complete  by  the  act  of  shaving  the  head,  done  by  the  natural  father,  although 
unessential  parts  of  the  ceremony  fail.      Then  the  right  of  tonsure,  though 
performed  through  mistake  by  one  who  supposed  the  legitiniate  son  of 
another  to  be  his  own,  would  be  valid  ?  That  is  admissible,  say  these  authors. 
But  their  opinion  is  erroneous ;  for,  the  act  of  shaving  the  head  being  sug- 
gested by  a  precept  not  scriptural,*  the  performance  would  be  useless  ;  but 
the  person  to  whom  the  precept  relates  must  be  chiefly  considered,  since  it  is 
ordained  that  the  ceremony  of  shaving  the  head  shall  be  performed  by  a 
competent  person.      It  should  not  be  argued,  that  this  is  a  cogent  precept, 
like  that  for  approaching  a  wife  in  due  season.     Since  compliance  with  a 
cogent  precept  has  no  reward,  the  important  object  of  initiating  the  hoy  into 
the  sacerdotal  class  would  be  unattained  :  or,  admitting  it  a  cc^nt  precept 
in  respect  of  the  ceremony  of  tonsure,  still  there  can  be  no  such  cogency  in 
'  the  ceremony  of  feeding  the  child  with  rice ;  for,  since  Ihe  body  cannot  be 
supported  without  nourishment,  the  cogency  could  only  be  deduced  from  a 
maxim  not  scriptural.      Hence  the  performance  of  the  ceremony  by  a  com- 
petent person  being  required  in  the  case  of  one  solemn  rite,  the  same  must 
be  established  in  the  case  of  another.  YIchbbpati  Bhattacha&ta  observes, 
in  the  new  Dwaita  nimeya^^  that  the  ceremony  of  feeding  the  child  with 
rice,  being  performed  by  a  competent  person,  becomes  a  step  towards  perfec- 
tion or  initiation.     Consequently,  from  the  expression  ''  under  the  family 
name  of  the  father,*'  is  deduced  the  invalidity  of  the  adoption  of  a  boy  for 
whom  the  ceremony  of  tonsure  has  been  performed  in  a  mode  which  shows 
that  he  shares  the  primitive  origin  of  his  natural  father,  or  which  shows 
that  he  continues  the  race  of  his  natural  father,  for  the  terms  "  family  dis- 
tinguished by  a  name  indicative  of  the  primitive  stock,"  may  signify  race  or 
lineage.   Amkaa  exhibits  both  terms  (gbtra  and  vanSa)  as  signifying  family. 
That  a  boy  for  whom  the  ceremony  of  tonsure  had  been  performed  by  his 
natural  father,  with-  the  omission  of  some  unessential  part,  such  as  the  treble 
set  of  oblations  or  the  like,  may  be  legally  adopted,  is  thus  disproved ;  and 
the  adoption  of  a  boy  sprung  from  the  same  original  stock  is  "thus  shown  to 
be  valid :  the  whole  is  consistent. 

At  present,  as  some  lawyers  affirm,  the  adoption  of  a  son  accepted  under 
the  age  of  five  years,  by  men  of  mixed  classes,  who  do  not  practice  the  cere- 
mony of  tonsure  and  the  like,  is  valid,  even  though  the  shaving  of  the  head 
be  not  in  any  mode  effected. 

The  adoption  of  a  brother's  son  is  valid.  To  this  some  object  that, 
since  the  text  of  MiNir  (CCLXXVl)  describes  a  nephew  as  son  of  his  child- 

"^  Precepts  toe  distingiiished  into  luoh  m  are  drawn  from  scripture,  and  such  as  are 
drawn  from  other  sources.  These  again  admit  other  sub-divisions  mentioned  in  a  former 
note.  rp, 

t  The  old  Dtonita  nime^a  was  composed  by  Vachkspati  Misra.  T. 
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le$9  uncle,  a  further  adoption  as  a  son  given  is  not  valid ;  their  own  legitimate 
offiipring  being  given  by  the  father  and  mother  to  each  other,  does  not 
thereby  become  a  son  given. 

CCLXXVL 

Menu  : — If,  among  several  brothers  of  the  whole  bloody  one  have 

a  son  bom.  Menu  pronounces  them  all  fathers  of  a  male  child 

by  means  of  that  son. 

The  objection  is  ill  founded;  for  ChakdIbswaba,  CuLLtrCABHATTA, 
Udatacaba,  and  the  Fdnjdia^  explain  the  text,  *  sons  given  and  the  rest 
should  not  be  adopted  if  there  be  a  brother's  son.'  No  one  has  said  that,  if 
a  brother's  son  be  adopted  through  mistake,  the  adoption  is  void.  As  a 
daughter  should  not  be  appointed  to  raise  up  male  issue,  if  there  be  a  son> 
begotten  in  lawful  wedlock,  but  the  appointment  if  made  is  valid  ;  so,  in  the 
present  case,  or  if  a  nephew  be  adapted,  the  act  is  good  in  law.  Admitting 
the  validity  of  the  adoption,  shall  not  another  nephew  have  an  equal  or  ai 
leoit  an  unequal  share,  since  he  also  is  eontidered  as  a  son  ?  No ;  for, 
TJUhtawalota  pronouncing  a  nephew  to  be  unentitled  to  participation  if 
there  be  a  brother,  the  nephew  must  of  course  be  considered  as  inferior  to  a 
son  given  or  the  like.  It  should  not  be  argued,  that,  if  no  son  begotten  on 
lawful  wedlock,  nor  wife,  daughter,  father  and  the  rest,  be  living,  the  brother 
is  entitled  to  the  iueeeeium,  and,  on  failure  of  him,  the  nephew  and  other 
heire,  such  as  sons  given  and  the  rest,  have  an  equal  or  uneqal  title,  accord- 
ing to  the  strength  of  their  claims.  The  term  ''sons"  being  used  in  the 
plural  number  in  a  text  formerly  cited  (GOXXIII),  it  appears  that  sons  of 
every  description  are  entitled  to  the  succession,  although  a  brother  be  left. 
Accordingly  CuLLtrOABHATTA  observes,  neither  uterine  brothers  nor  parents, 
but,  on  failure  of  sons  begotten  in  lawful  wedlock,  the  son  of  a  wife,  and 
otlier  seoondary  sons,  are  heirs  to  the  deceased  father ;  this  is  meant,  for  the 
right  of  the  son  begotten  in  lawful  wedlock  is  deduced  from  another  text 
(CGXY) :  but  of  one  who  leaves  no  son  properly  or  improperly  so  called,  nor 
a  wife,  nor  a  daughter,  the  father  is  heir ;  and,  on  failure  of  those  and  of  the 
mother,  the  brothers  shall  take  the  inheritance.  Why  then  is  he  called 
a  son  P  Because  he  delivers  the  uncle  from  the  hell  called  put ;  else  it  would 
be  improper  to  affirm,  that  sons  given  and  the  rest  should  not  be  i^opted, 
if  there  be  a  brother's  son ;  unless  he  delivered  his  uncle  from  the  hell  called 
put,  there  could  be  no  sufficient  reason  for  not  making  an  adoption.  Conse- 
quently, he  who  is  adopted  as  a  son  given,  has  a  right  to  possess  the 
inheritance  and  perform  obsequies,  although  there  be  another  nephew.  He 
becomes  the  son  of  the  adopter,  under  the  rule  of  Vishnu  (CLXXXV), 
which  is  expounded  in  the  Betndearaf  ''he. is  sot.  of  him  to  whom  he  is 
given  by  his  father  and  mother."  He  claims  the  family  of  his  adoptive 
father,  under  the  text  of  Mbhu  (CLXXXI). 

"The  funeral  cake  follows  the  family  and  estate:"  thus,  because 
the  family  or  estate  departs,  the  funeral  cake  also  departs ;  by  saying  the 
funeral  cake  is  extinct,  his  continuance  of  the  lineage  is  denied.  Hence  this 
phrase,  *'  the  funeral  cake  follows  the  family  and  estate,"  does  not  signify, 
that,  wherever  the  family  or  estate  goes,  the  funeral  cake  also  goes ;  for, 
were  it  so,  a  military  man,  or  other  person,  taking  the  inheritance  of  %  priest^ 
who  leaves  no  heir  sprung  from  the  same  primitive  stock,  nor  a  fellow 
student,  nor  any  kinsman,  would  offer  the  funeral  cake.  Nor  does  it  signify, 
that  the  funeral  cake  is  followed  by  the  family  and  estate ;  for,  were  it 
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BO,  the  adopted  son  would  not  take  the  inheritance,  hnt  the  g^ndson  in  the 
female  line  would  claim  the  estate  and  family  of  his  maternal  grandfather, 
like  a  son.  The  possible  misconstruction  of  the  phrase  is  thus  obviated. 
The  same  must  be  also  understood  in  regard  to  the  son  of  a  wife :  thus, 
if  he  belong  to  her  husband  alone,  he  shall  not  perform  the  obsequies  of  bin 
natural  father,  since  he  does  not  share  his  estate  and  family ;  but  the  son  of 
two  fathers  shall  perform  the  obsequies  of  both. 

On  this  Vachsspati  Bhattaohaeta  remarks,  if  the  right  be  dubious, 
and  there  be  no  other  argument  de^uoible  from  precept,  it  is  thus  suggested, 
that  the  funeral  cake  shall  not  be  o£Eered  unless  the  party  can  claim  either 
the  family  or  the  estate:  lu  this  instance  it  is  questioned  whether  the 
natural  or  adoptive  father  have  a  right  to  the  funeral  cake  which  must 
be  offered  by  the  son  given  ^  bui  it  appears,  that  he  shall  not  offer  the 
funeral  cake  for  his  natural  father,  because  be  does  not  assume  his  family 
name  nor  take  his  estate.  In  a  case  where  the  right  is  not  dubious,  the 
funeral  cake  shall  be  offered  by  a  daughter's  son  to  his  maternal  grand- 
father, although  h^  do  not  claim  the  estate  and  family ;  and  if  there  be 
a  positive  ordinance,  the  funeral  cake  may  be  ofit^red  to  a  stranger  without 
takiqg  his  inheritance..  Hence,  the  assumption  either  of  the  family  name 
or  estate,  is  the  ground  of  the  claim  ;  that  failing,  the  sons's  right  to  offer 
a  funeral  cake  to  the  natural  parent  fsdls :  his  participation  in  the  family  and 
estate  of  his  adoptive  father  is  a  true  ground  of  claim,  since  he  may  assert 
the  right  of  offering  a  funeral  cake  to  ihie  parent.  It  follows,  that  the  son 
given  claims  the  family  and  estate  of  his  adoptive  father.  The  same  remark 
is  made  by  Raghunai^dana,  in  the  TTdvaha  UUtoa  :  it  appears  that  the  son 
given  shall  claim  the  family  and  estate  of  his  adoptive  father  alone,  since  he 
cannot  assume  the  family  naipe  and  estate  of  his  natural  parent,  nor  perform 
his  obsequies,  which  are  here  signified  by  the  terms  **  funeral  cake"  and 
"  funeral  oblation."  Baghunavdaha  explains  the  word  sioadhd,  an  oblation 
to  be  eaten  by  progenitor^ ;  thus,  of  him  who  has  given  away  his  son,  that 
is,  of  the  natural  father,  for  this  is  the  nearest  term,  the  funeral  cake,  or 
oblation  to  be  eaten  by  a  progenitor,  is  extinct :  it  follows  of  course,  that 
the  funeral  ci^e  shall  be  offered  to  the  adoptive  father. 

CCLXXVIL 
BraJmie  purdna : — Those  sons  who  are  adopted  either  as  a  son  given,  a 

son  self-given,  a  son  made  by  adoption^  a  son  bought,  or  a  son 

rejected,  must  ever  be  maintained  with  supplies  of  food  and  apparel : 
2.    They  claim  descent- from  ^  different  primitive  stock,  are  separate 

in  the  oblation  of  funeral  cakes,  and  propagate  a  distinct  race ; 

on  the  birth  of  a  child,  or  on  the  death  of  a  kinsman^  they  partake 

of  ancleann^^a  for  ^e^  days.* 

Even  though  the  adopted  son  were  a  nephew,  he  partakes  of  uncleanness 
for  three  days  enh ;  for  his  original  relation  by  the  funeral  cake,  through 
bis  father  and  mother,  being^nnulled  by  their  gift,  impurity  for  ten  days  is 
set  aside;  and  undeanness  for  three  days  arises  from  his  connexion  by 

*  The  first  part  of  this  verie  hai  been  cited  a]t  y.  CCLXXTV.    On  the  subject  of  manra- 
ing,  see  MjDf  u,  Oup.  V,  y.  LVUI,  and  fellowiog. 
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the  funeral  cake  in  right  of  the  adoption  by  the  accepter :  bat  when  a  son  is 
bora  to  him«  the  adoptive  father,  his  brothers,  or  any  other  kinsmen,  all 
become  impure  for  ten  days,  by  reason  of  the  connexion  by  the  funeral  cake 
in  right  of  birth.  Consequently,  when  affinity  by  the  funeral  cake  arises 
solely  from  the  gift  of  the  father  or  the  like,  the  unoleanness  lasts  three  days 
only.  Such  is  the  opinion  of  some  lawyers.  YIchespati  Bhattachahta 
holds,  that,  when  sons  given  and  the  rest,  have  children  born,  or  themselves 
decease,  the  impurity  of  the  adoptive  father^  and  of  his  father  and  other 
kinsmen,  last  three  nights. 

YiSHirir  and  other  law-givers  declare,  that  a  son  given  is  debarred  from 
inheritance  by  the  son  of  a  twice«married  woman  and  the  rest :  but,  according  . 
to  Menu  and  the  rest,  he  excludes  them.  ViSHirg  and  other  law-givers 
consider  him  as  inferior,  because  he  has  n6  natural  connexion  through 
his  mother :  Mbku  and  the  rest  deem  him  superior,  because  he  was  lawfully 
begotten ;  and  MxKU  likewise  holds,  that  the  son  of  the  wife,  on  the  suppo- 
sition of  his  transcendent  virtue,  excludes  a  son  given.  But  Y&ihaspati 
declares  the  inferiority  of  the  son  of  a  wife  (CGII).  He  assigns  a  higher 
rank  to  the  son  of  the  body,  and  to  the  son  of  an  appointed  daughter, 
because  they  are  lawfully  begotten,  and  are  connect^  mth  the  father 
and ^andfaiher  through  their  motherin  (CCXV).  Consequently  these  are 
highest  in  estinuUion:  "other  sons*'  (CCXY),  toho  shall  onfy  be  maintained^ 
are  sons  given  and  the  rest:  the  son* self-given  is  included  in  the  same 
descrifUon  with  the  son  made  by  adopiion,  <'  If  pure  by  class"  (CCII) ; 
this  is  intended  to  forbid  the  adoption  of  sons  inferior  in  class.  *'  Irre- 
proachable for  their  conduct ;"  this  is  intended  to  prevent  the  neglect  of 
constant  and  occasional  acts  of  religion.  Consequently,  the  right  of  the  sou 
by  a  twice-married  woman  and  the  rest,  to  the  exclusion  of  the  sons  given, 
bought,  or  the  like,  which  is  propounded  by  other  Sages,  alludes  to  sons  so 
adopted,  but  who  are  impure  by  dasH,  and  reproaohable  for  their  conduct. 
The  text  of  the  Brahme  purdna  (CCLXXYII  1)  relates  to  the  same  case. 

Should  not  the  son  of  a  Siidra  wife  be  also  contemned,  for  he  is  born  of 
a  woman  unrighteously  married  (CXLY  2)  ?  Still  this  son  is  not  procreated 
by  an  adulterer :  the  marriage  of  his  mother  is  alone  unrighteous,  not  the 
procreation  of  the  son ;  on  the  contrary,  there  would  be  sin  in  not  approach- 
ing a  married  Isidra  in  due  season :  the  latter  part  of  the  text  cited  exhibits 
the  period  when  the  sin  of  marriage,  not  of  procreation,  is  mature.  But  the 
son  bom  of  an  unmarried  woman  of  the  servile  class,  is  named  in  law  son  by 
a  Sudra.  He  is  mentioned  by  Yasisht'ha  as  sixth  in  rank,  that  is,  sixth 
among  the  last  six,  or,  in  a  word,  twelfth. 

A  question  here  occtkrs  for  discussion.  Can  a  son  given  be  heir  to 
a  kinsman,  or  not  P  On  this  point  some  lawyers  affirm,  that  the  right 
of  the  son  given  to  inherit  from  a  kinsman,  which  is  mentioned  by  Mbvtt 
and  Baudhataita,  an4  his  superior  rank,  as  ordaiqed  by  G6taka,  Ybihas- 
PATI,  and  the  Cdlicd  purdna,  must  be  considered  as  relating  to  a  son  given, 
who  is  endowed  with  transcendent  good  qualities  ;  for  the  expressions  used 
in  the  text  of  YbIhabpati,  "  pure  by  class,  and  irreproachable  for  their 
conduct,"  denote  transcendent  good  qualities :  pure  signifies  '  absolved  from 
all  guilt  ;•  "  by  acts  of  religion,  by  alms,  by  study  of  scripture,  and  by 
sacrifice,  men  become  pure,  or  are  absolved  from  all  guilt"  A  text  of  Mxsv 
shows,  that  a  son  given,  being  endowed  with  every  virtue,  shaU  take  the 
heritage. 
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CCLXXVIIL 
Menu  : — Of  the  man  to  whom  a  son  has  been  given,  adorned  witli 
every  virtue,  that  son  shall  take  the  heritage,  though  brought  from 
a  different  family. 

In  like  manner,  the  succession  of  a  son  given,  notwithstanding  the 
claims  of  a  son  by  a  twice-married  woman  and  the  rest,  which  is  propounded 
by  GdTAMA,  Baubhayaka,  and  the  CcUied  purdna,  must  be  explained  from 
the  concurrent  import  of  the  texts  of  Menu  and  Ybihasfati.  It  is 
accordingly  declared  in  the  Brahme  purdna,  that  sons  given  and  the  rest 
shall  only  be  maintained  (CCLXXVII) ;  the  omission  of  the  son  of  a 
I^regnant  bride,  in  this  text,  is  founded  on  the  consideration  of  his  affinity  in 
right  of  birth.  It  should  not  be  alleged,  that  the  text  of  the  Brahme 
purdna  relates  to  culpable  sons  of  these  descriptions.  It  is  declared,  that, 
if  culpable,  even  a  son  of  the  body  does  not  take  the  heritage  (CGLXIV)  : 
hence  vicious  sons,  whether  begotten  in  lawful  wedlock  or  the  like,  or 
adopted  as  sons  given  and  the  rest,  are  excluded  from  participation ;  sons  so 
adopted,  being  void  of  good  qualities,  shall  have  a  maintenance:  but 
sach  sons,  beinc;  virtaous,  shall  take  the  inheritance  of  a  father,  or  of  his 
kinsman.  This  is  right,  say  these  lawyers.  But  others  contest  this 
opinion,  drawing  other  inferences  from  the  subjoined  text  cited  in  the 
commentary  on  Yavhtawalota. 

CCLXXIX. 

Vrihaspati,  after  premising  the  Cali  age : — Sons  of  many  different 

sorts,  who  were  made  by  ancient  Sages,  cannot  now  be  adopted  by 

modem  men,  destitute  of  eminent  powers. 

Sons  of  many  different  sorts,  namely,  sons  of  a  wife  and  the  rest,  who 
were  made  by  ancient  Sages,  cannot  now,  in  the  Cali  age,  be  adopted 
by  modern  men.  Why  ?  To  this  question  he  replies  by  an  epithet  which 
contains  the  reason,  "  destitute  of  eminent  powers."  Consequently  eminent 
power,  arising  from  true  piety,  is  stated  as  requisite  to  make  him  a  son  who 
is  begotten  on  a  widow,  or  on  a  married  woman,  whose  husband  is  impotent : 
hence  it  appears,  that  such  a  sou  ought  alone  to  be  considered  as  superior  in 
rank,  for  the  filiation  ©/"whom  devotion  is  not  particularly  required.  But 
the  filiation  of  a  son  given  in  adoption  being  admitted  by  the  ^Jditya 
purdna  in  the  Cali  age,  eminent  devotion  is  not  required  for  the  adoption  of 
such  a  son,  any  more  than  for  a  son  legally  begotten.  The  son  given,  like 
the  son  begotten  in  lawful  wedlock,  is  therefore  superior  to  the  rest. 

CCLXXX. 
'Aditya  pur&na  .-—The  filiation  of  any  but  a  son  legally  begotten,  or 
given  in  adoption  by  his  parents^  is  a  part  of  ancient  laic  abrogated  in 
the  Cali  age. 

"Virtue"  in  the  text  of  Menu  (CCLXXVIII)  signifies  'absence  of 

«  vice  ;*  and  *'  pure  by  class  and  irreproachable  for  their  conduct,"  in  the  text 

of  Vbihaspati  (CCII),  bears  the  same  import,  say  these  lawyers.      That  is 

inaccurate.      Sons  are  of  two  sorts,  by  birth  and  by  adoption;  the  sou 

lawfully  begotten  and  the  rest,  are  six  sons  properly  so  called ;  the  son 
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given  and  the  rest,  are  six  tons  improperly  so  denominated :  the  chief  of 
each  set,  the  son  lawfully  begotten,  and  the  son  given  in  adoption,  are 
approved  in  the  Cali  age.  Aceordiogly  YiaHASPATi  describes  the  appointed 
daughter  as  superior  to  the  son  given ;  their  relative  superiority  and 
inferiority  depend  not  on  piety.  This,  which  is  quoted  as  the  opinion  of 
some  lawyers,  is  accurate.  But  in  fact  all  sons,  whether  born  of  a  twice- 
married  woman  and  the  like,  or  given  in  adoption  and  so  forth,  are  heirs  to 
kinsmen,  as  well  as  to  their  own  fathers ;  yet,  if  void  of  good  qualities,  they 
shall  not  take  the  heritage  of  a  kinsman :  however,  they  shall  have  the 
shares  of  the  paternal  estate  allotted  to  them  by  the  Brahme  purdna  and 
other  authorities,  but  some  shall  have  a  maintenance  only ;  the  due 
allotment  shall  be  made,  as  deduced  from  the  several  preceding  texts.  It 
appears  to  be  the  present  practice  for  a  son  given  in  adoption,  who  performs 
the  acts  prescribed  to  his  class,  whether  constant,  occasional,  or  voluntary, 
such  as  sacrifice,  consecration  of  pools,  and  so  forth,  to  take  the  inhentance 
of  his  paternal  uncles  and  the  rest.     This  we  hold  to  be  poper. 

"  Virtue"  in  the  text  of  Mbwu  (CCLXXVIII)  is  explained  by  Chan- 
DieswABA  and  others,  science  and  good  conduct:  *' irreproachable  for  their 
conduct,"  in  the  text  of  YiaHAbPATi  (CGII),  suggests  9ne  who  it  exact  in 
the  performance  of  every  act  of  religion  ;  "  pure  by  class,"  Excepts  one  who 
belongs  to  an  inferior  tribe.  CHAiTBisswABA  remarks,  on  tin*  expression 
''  adorned  with  every  virtue,"  that  the  right  of  succession  being  su^^ted 
by  filiation  alone,  "  adorned  with  every  virtue"  is  intended  to  show,  that  he 
shall  take  a  share  even  though  a  son  of  the  body  be  produced ;  but  if  void 
of  virtue,  the  son  given  shall  have  a  simple  maintenance.  It  it  abo  proper 
to  affirm,  as  intended  by  that  expression,  that  sons  given  and  others,  being 
virtuous,  are  entitled  to  the  inheritance  and  so  forth,  in  preference  to  a  son 
by  a  twice-married  woman  or  the  like,  if  he  be  destitute  of  good  qualities  ; 
but  if  all  be  destitute  of  good  qualities,  he  who  is  superior,  as  nearest  allied 
by  birth,  shall  take  a  full  share  of  the  patei*nal  estate,  and  the  rest  shall 
have  the  portions  allotted  to  them  in  the  Brahme  purdna  and  other  works. 
The  maintenance  direcfted  (GGLXXVII)  must  consist  in  the  receipt  of  such 
a  share  ;  else  the  seeming  contradictions  in  the  texts  of  Mjcku  and  other<f, 
and  of  Yajntawalcta  and  the  rest,  could  not  be  well  reconciled.  But 
some  argue,  from  the  concurrent  import  of  the  text  of  Devala  (GXC  4), 
that  the  text  of  the  Brahme  purdna  aim)  relates  to  sons  given  and  the  rest, 
who  are  inferior  in  class  to  their  adoptive  fathers.  This  brief  exposition 
may  suffice. 


Sect.  IX. — On  the  Son  Bought 

He  is  eightl)  according  to  Yajstawalota  ;  for,  immediately  after 
describing  the  seventh,  or  son  given,  he  thus  describes  the  son  bought; 
"  he  who  is  sold  by  them  (bif  his  father  and  mother) ^  shall  be  considered  as  a 
son  bought"  (GO XXXVI).  Although  a  son  given  and  a  son  bought 
equally  become  the  property  of  the  adopter  by  the  voluntary  act  of  the 
original  owner,  he  considers  the  son  bought  as  inferior  to  the  son  given, 
because  the  sin  of  selling  offspring  is  greater.  Many  legislators  concur  in 
deeming  him  inferior.  The  rules  respecting  him  are  similar  to  those 
concerning  the  son  given.  "And  the  rest,"  in  the  texts  of  the  Cdlied 
purdna  (CLXXXII  2,  and  GLX XXIII),  comprehend  the  son  bought,  and 
the  rost.     Vishnu  names  him  as  ninth  in  rank  (GLXXXV). 
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CCLXXXI. 

Baudhatana  : — He  is  called  a  son  bought,  who  is  received,  for  the 
sake  of  male  l:^sae,  from  the  hands  of  his  father  and  mother,  or  either 
of  them,  after  paying  a  price, 

"  Or  either  of  them,"  if  lie  be  received  from  the  hands  of  hiH  mother, 
the  consent  of  her  husband  musb  be  required  in  the  form  which  has  beea 
mentioned  in  the  preceding  section.  By  the  expression  of  Vasisht'ha, 
"let  not  a  woman  give  a  son"  (CCLXXIII),  which  has  a  •econdary  sense 
without  abandoning  its  primary  signification,  sale  and  the  like  is  definitely 
intended  ;  for,  by  paiity  of  reasoning,  there  is  occasion  for  the  assent  of  the 
husband,  since  Harita  maintains,  that  a  woman  can  claim  no  independence 
in  the  receipt  or  disposal  of  wealth.     This  is  taken  from  the  Retndcara, 

"  After  paying  a  price"  must  be  supplied  ;  for  that  corresponds  with 
the  text  of  Yajntawalcta,  since  the  verb  cri,  joined  to  the  preposition  vi, 
signifies  delivery  preceded  by  payment  of  a  price,  and  is  so  employed  in  that 
teaft.. 

CCLXXXII. 

Menu: — He  is  called  a  son  bought,  whom  a  man,  for  the  sake  of 

having  a  son  to  perform  his  obsequies^  purchases  from  his  father  and 

mother,  whether  the  boy  be  equal  or  unequal  to  himself  in  good 

qualities  ;  for  in  class  all  adopted  sons  mast  be  equal. 

"  Unequal ;"  not  of  the  same  class.  The  Fdrijdta. 

Neither  should  a  child  of  inferior,  nor  one  of  superior  class,  b^  adopted 
as  a  son  ;  the  mention  of  "equal  or  unequal"  must  therefore  relate  to  good 
qualities. 

The  Authors  of  the  M^d'hadfhi  and  Traced. 

CuLLi&CABHATTA  quotes  tho  following  text  of  YIjktawalcya  : — 

CCLXXXIIL 
Yajnyawalcya  : — This  law  (that,  on  failure  of  the  best,  the  next  best 
shall  offer  the  funeral  cake,  and  possess  the  heritage)  has  been 
propounded  by  me  in  respect  of  sons  equal  in  class. 

Thus,  since  the  texts  of  both  have  the  same  ^  purport,  equal  class  is 
required  in  all  cases,  excepting  that  of  a  son  by  a  Sudra.  In  like  manner 
equality  of  class  is  also  assumed  in  the  case  of  a  son  by  a  twice-married 
woman,  and  the  rest. 

He  is  called  a  son  bought,  who,  being  sold  by  his  father  and  mother, 
is  received  for  the  sake  of  male  issue,  even  though  he  be  unequal  in  class  ; 
for  the  text  of  MsifU  expresses,  "  whether  the  son  be  equal  or  unequal." 

The  Dipacalicd. 

For  the  commentator  thinks,  that,  if  equal,  in  the  definition  of  a  son 
given,  as  delivered  by  Mentt  (CCLXXV),  signify  "of  the  same  class,"  it 
ought  to  signify  the  same  in  this  place  also ;  if  there  also  it  signify  equal  in 
good  quaUties,  as  it  is  expounded  in  the  MSd^hdtit'hi,  that  is  not  pertinent, 
when  the  good  qualities  of  a  child  five  years  old  must  be  examined.     Were 
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this  infrpreiaiimi  admitted,  wottld  there  not  be  an  ioconsifitenoj  isith  the 
text  of  YiJKTAWALOTA  (GCLXXXIII) P  No;  for  that  text  may  be 
expoooded,  *'  in  respect  of  eleren  sons,  omitting  the  son  bought."  But,  iu 
fact^  a  child  of  a  \owet  elass  may  touly  become  a  son  5y  adoption;  for 
Dbyala  declares,  that  sons  of  a  lower  tribe  must  live  under  him  of  equal 
class  (CXC  4).  The  expression  of  YlJKTAWALcrA,  "in  respect  of  sons 
equal  in  clsiss/^  is  intended  ta  preserve  the  order  of  succession :  for,  if  the 
son  by  a  twice*roarried  woman  belong  to  an  inferior  tribe,  and  the  eon  giren 
be  superior  to  him,  then  the  adopted  son,  who  is  of  superior  elass,  shall 
alone  take  the  inheritance ;  but  if  the  son  by  a  twice-married  woman  were 
equal  in  class,  he  would  be  the  legal  heir. 

This  son  bought  is  son  of  the  purchaser,  and  participates  in  his  family 
and  estate.  He  is  superior  to  the  son  made  hy  adoption,  and  the  rest. 
This  shall  be  hereafter  discussed.  As  for  the  text  of  Yama  (GXGI  4), 
which  deseribes  the  son  bought  as  fifth,  that  is,  as  fifbh  among  the  last  six, 
or  the  eleventh  of  the  twelve  sons,  that  must  be  understood  when  he  is 
inferior  in  good  qualities  to  the  son  rejected,  and  the  rest.  The  text  of 
YiaHKU,  w^oh  places  him  ninth  (CLXXXV),  most  be  also  addooed  when 
the  sou  of  a  pregnant  bride  ie  more  virtuous  than  he.  Aooording  to  the 
Brahme  purdna,  the  son  bought  shaU  have  a  tenth  part  of  such  shite  0S  sa 
allotisd  to  the  sun  of  the  body  (CCXYII  3). 


Sect.  X. — On  the  Son  made  by  Adoption.^ 

He  is  ninth  according  to  Yajsttawaloya  ;  for,  immediately  after 
describing  the  eighth,  or  son  bought,  he  describes  this  son  as  one  who  is 
made  by  the  adopter's  own  act  (CCLXXXVI). 

CCLXXXIV. 
Baud*hatana  : — He  whom  a  man  adopts,  the  boy  being  equal  in  class, 

and  consenting  to  the  adoption^  is  a  son  made. 

One  who  coneents ;  that  in,  one  who  thus  acquiesces,  '*  L  will  become 
his  child ;  he  shall  take  me  as  his  own  son."  The  Rttndeara* 

He  is  inferior  iu  rank  to  the  son  given,  and  to  the  son  bought,  because 
he  is  not  given  away  by  his  father  and  mother,  to  whom  he  belongs.  la 
fact,  the  boy  is  bereft  of  father  and  mother,  or  is  forsaken  by  them ;  or,  both 
being  living,  they  taeitUf  consent  to  the  adoption,  as  a  man  acquiesces 
in  another's  enjoy meut  of  his  land.  Or  this  son  is,  as  it  were,  made  of  c^a 
grass  and  the  like,  endued  with  life  by  the  power  of  devotion.  If  he  do  not 
consent  to  become  son  ofihe  adopter,  whatT  shall  be  the  consequence  ?     The 

*  Sops  are  thus  adopted  in  MiChUd ;  the  practice  of  adopting  sons  given  by  their  parenta 
was  there  abolished  by  Sbi'oatta  and  Pbatihasta,  although  the  latter  had  been  himself 
adopted  in  that  manner.  Their  motive  was,  lest,  a  chfld  abready  registered  in  one  family, 
being  again  registered  in  another,  a  oonfosion  of  families  and  names  should  thence  ensaa, 
A  son  adopted,  in  the  form  so  briefly  noticed  in  the  present  section,  does  not  lose  his  claim 
to  hh  own  fkmiiy,  nor  assume  the  surname  of  his  adoptive  father  :  he  merely  performs 
obsequies,  and  takes  the  inheritance.  In  Goura,  on  the  contrary,  and  in  most  other  countries, 
sons  are  only  adopted  in  the  form  discussed  in  the  eighth  section ;  but  the  OdmoiMU,  and 
other  devotees^  who  lead  a  life  of  celebacy,  buy  children  to  adopt  them  in  the  mode  which 
is  briefly  considered  in  the  ninth  section.  The  practice  of  appointing  brothers  to  raise  up 
male-issue  to  deceased,  impotent,  or  even  absent  hosbaads,  (see  Sect.  IV.)  prevails  in  Qriaa 
(0*dra-d^).  T. 

zz 
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boy  does  not  become  his  son.  Or,  as  Ganga  consented  to  become  daughter 
of  Jahhu,  to,  if  any  one  accept  the  relation  of  son  to  another,  and  the  other 
admit  him  as  such,  then  he  becomes  son  of  two  fathers.  His  precedence  above 
the  son  self-given,  and  the  rest,  supposes  him  endued  with  good  qualities. 

CCLXXXV. 

MemU: — He  is  considered  as  a  son  madeylor ^ddopted^  whom  a  man 

takes  as  his  own  son,  the  boy  being  equal  in  class,  endued  with  filial 

virtues,  acquainted  with  tJie  merit  of  performing  cbseqtiies  to  his 

adopter y  and  with  tlie  pin  of  omitting  them. 

According  to  Cullvcabhatta,  ''  equal,"  or  similar,  here  signiBes  equal 
in  class.  It  is  explained  in  the  MedhdtU*hi,  endued  with  qualities  suitable 
to  the  family.  **  Acquainted  with  merit  and  with  sin  ;*'  this  is  explained  in 
the  JRetndcarOj  knowing  the  merit  of  performing  obsequies  to  his  father  and 
mother,  and  the  sin  of  omitting  them :  ^  endued  with  filial  virtues,"  that  is, 
with  the  virtues  of  obedience  and  the  like. 

Being  similar  to  a  son  given,  he  ought  to  be  adopted  under  the  age  of 
five  years,  as  ordained  in  the  Cdlied  purdna  (GLXXXIII).  Nearly  the 
whole  form  directed  for  a  son  given  should  be  observed.  It  must  be 
affirmed,  that  his  future  eminence  in  literature  is  conjectured  from  the  ready 
apprehension  and  docility  discovered  by  him  at  the  age  of  five  yeara.  All 
this  is  vague  and  complimentary,  for  it  is  not  re<)uisite  to  filiation. 

This  son  claims  the  estate  and  family  of  his  adopter ;  the  text  of  the 
Brahme  purdna  (CCXVI I  2)  allotting  a  fifth  part  to  the  son  made,  supooses 
Kim  endued  with  transcendent  virtue;  and  so  do  the  texts  of  Menu  and  the 
rest.     This  brief  statement  may  suffice. 


Sect.  XI, — On  the  S071  Self-given. 

He  is   tenth  according  to   Yajnyawalcya  ;   for,  immediately  after 
describing  the  ninth,  or  son  made,  he  proceeds  to  describe  the  sou  self-given. 

CCLXXXVL 

Yajntawalcya  : — He  who  is  sold  by  them  (by  his  father  and  mother), 

shall  be  considered  as  a  son  bought ;  a  son  made  is  adopted  by  the 
act  of  the  adopter  himself,  but  he  who  gives  himself  is  a  son  self- 
given  ;  and  one  received,  while  yet  a  foetus  in  the  womb  of  his 
mother,  is  called  the  son  of  ft  pregnant  bride. 
ViSHHU  says,  "  the  tenth  js  a  son  self-given"  (CLXXXV)  ;  to  which  it 
is  added  in  the  Reindcara,  he  is  son  of  the  man  to  whom  he  gives  himself. 

CCLXXXVIL 
Menu: — He  who  has  lost  his  parents,  or  been  abandoned  by  tfiem 
without  just  cause,  and  oflfers  himself  to  a  man  as  his  son,  is  called 
a  son  self-given. 
**  Offers  himself ;"  gives  himself,  saying,  "  I  am  thy  son  " 

The  Reindcara. 

He  who,  having  lost  his  father  and  mother,  or  being  forsaken  by  them 

without  just  cause  of  abandonment,  gives  himself  to  a  man  as  his  son,  is 
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called  a  son  self-giyen,  and  is  considered  by  MxNU  and  the  rest  as  son 
of  that  man.  Gull^cabhatta. 

He  is  inferior  to  the  son  given,  and  to  the  son  bought,  because  he  is  only 
given  by  himself,  having  acquired  a  secondary  power  over  hig  own  person. 
The  son  made  by  adoption^  say  some  lawyers,  is  distinguished  from  this  son, 
because  he  only  acquiesces  in  the  adoption  which  is  the  act  of  anotlier,  and 
does  not  give  himself.  This  son  may,  however,  claim  precedence  above  the 
son  made.    The  Brahme  purdna  assigns  a  twelfth  part  to  him.> 


Sect.  XII. — On  the, Son  of  a  Pregnant  Bride, 

He  is  eleventh,  according  to  YAjmyawalcta  ;  for,  immediately  affcer 
describing  the  tenth,  or  son  self-given,  he  thus  describes  this  son  ; ''  and  one 
received  while  yet  a  foetus  in  the  womb  of  his  mother,  is  called  the  son  of  a 
pregnant  bride"  (CCLXXXVl) ;  that  is,  one  accepted  while  he  remained  in 
the  womb  of  hie  mother :  it  is  thas  intimated,  that  he  is  son  of  him  who 
marries  her.  Yishhti  says, "  the  seventh  is  the  son  of  a  pregnant  bride;  and 
the  male  child  of  a  woman  espoused  whilt)  pregnant,  is  son  of  the  man  who 
marries  her''  (CLXXXV). 

CCLXXXVIII. 

Menu  : — If  a  pregnant  young  woman  marry,  whether  her  pregnancy 
be  known  or  unknown,  the  male  child  in  her  womb  belongs  to  the 
bridegroom,  and  is  called  a  son  received  with  his  bride. 

The  author  of  the  Fraedia  remarks,  that  the  solemn  rite  of  marriage 
does  not  take  plH0<^ ;  for  a  text  declares,  that  holy  nuptial  texts  are  applied 
solely  to  virgins  (Book  IV,  v.  CLXVIII)  ;  but  this  woman  is  not  a  virgin, 
since  she  has  had  intercourse  with  man.  On  this  subject  ancient  authors 
observe,  that  in  this  place  *'  marry,"  relates  to  the  form  of  marriage  directed 
iu  the  AVharvan  v^da,  which  is  ordained  by  scripture  for  women  who  are  not 
virgins,  and  which  is  now  practised  by  ISMrae  of  the  lowest  rank,  n^d  by 
others.  Since  holy  nuptial  texts  are  confined  to  virgins,  this  term, ''  marry,'* 
intends  the  oblation  to  fire  on  the  fourth  day,  and  other  rites  celebrated 
without  texts.  Thus  Chavdeswaba.  But,  in  fact,  since  the  text  expressed 
only  *^  received  while  yet  a  fcetus  in  the  womb,"  acceptance  alone  is  deter- 
minately  meant:  the  requisites  of  this  Jlliaiion  do  not  extend  to  the  oblation 
to  fire ;  else,  were  that  oblation  casually  omitted  diunng  pregnancy,  the  child 
would  not  be  a  son  received  with  a  bride,  and  might  be  supposed  to  become 
son  of  his  materpal  grandfather.  But  he  is  not  son  of  his  maternal  grand- 
father; for,  like  ornaments  and  the  like,  the  child  was  given  away  by  him 
with  his  daughter.  He  is  son  of  the  bridegroom  alone ;  not  received  as  tnch 
in  right  of  birth,  for  he  is  not  produced  from  the  seed  of  hie  legal  father^  nor 
from  a  receptacle  appertaining  to  that  father  at  the  time  of  procreation  ;  but 
becomes  his  son  mediately,  in  consequence  of  acceptance,  because  the  mother, 
who  is  owner  of  the  child,  is  transferred  to  the  bridegroom  by  the  maternal 
grrandfather's  gift. 

Being  deficient  in  good  qualities,  he  is  inferior  to  the  son  given,  and 
the  rest.  The  offispring  of  an  unmarried  girl,  considered  as  son  of  him  who 
euheequently  marries  her,  may  be  also  deemed  inferior  to  that  son.  If 
the  natural  father  be  known,  the  child  belongs  to  him  alone.  The  Brahme 
purdna  (CCXVII  3)  allots  a  ninth  part  to  the  son  of  a  pregnant  bride. 
This  brief  exposition  mag  suffice,         
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Sect.   XIII. — On  the  Son  Rejected. 

He  is  twelfth,  according  to  Tajntawalcta  ;  for,  immediately  after 
describing  the  eleventh,  or  son  of  a  pregnant  bride,  he  thus  describes 
this  sop : 

CCLXXXIX. 
YiJNYAWALCTA : — He  who,  being  forsaken  by  his  natural  parents^  is 
received  by  another,  shall  be  considered  as  a  son  rejected. 

ViSHiHT  (CLXXXV)  says,  "  the  eleventh  is  the  son  rejected  ;*'  being 
forsaken  by  bis  father  and  mother,  he  becomes  the  son  of  him  by  whom  he 
is  received.    The  text  must  be  so  suj^lted. 

ccxo. 

Vasisht'ha  : — The  fifth  is  the  son  rejected,  whom  a  man  receives  as 

his  son,  the  boy  having  been  forsaken  by  his  father  and  mother. 

The  fifth  rank  is  mentioned,  as  is  observed  in  the  Retndeara,  meaning 
the  fifth  among  the  last  six ;  consequently  he  is  eleventh  in  rank. 

CCXCL 
Mehu  :;— a  boy  whom  a  man  receives  as  his  own  son,  after  he  has 
been  deserted  without  just  cause  by  his  parents,  or  by  either  of  them 
if  one  be  deady  is  called  a  son  rejected. 

"Deserted;"  abandoned.  The  desertion  may  be  caused  by  utter 
inability  to  support  the  child,  or  by  some  defect  in  him  ;  he  must  be  received 
as  a  son,  not  merely  received  froia  a  willingness  to  maintain  the  child. 

The  Retndeara. 

The  child  is  deserted  with  some  such  thoughts  as  these  :  "  he  is  thrown 
away  like  the  chaff  of  corn  ;  any  man  may  take  him  or  not  as  he  pleases  ; 
I  have  no  occasion  for  this  child." 

The  son  self-given  is  superior,  because  he  is  given  by  a  secondary  owner, 
namely,  himself;  but  this  son  is  inferior,  becauHe  he  was  similar  to  a  waif, 
not  being  then  recognized  as  son  of  any  man  ;  for,  in  this  world,  the  find- 
ing of  a  waif  is  considered  as  a  }ess  perfect  title  than  a  gift.  But  in  the  case 
of  a  son  made,  the  child  being  adopted  by  another,  altliough  the  father  and 
mother  were  living,  their  right  is  forfeited  by  neglect,  like  the  right  of  a  man 
to  a  chattel  adversely  enjoyed  by  another.  As  in  the  case  of  land,  that 
neglect  is  an  act  of  will,  which  may  be  expressed  in  these  words,  "  this  land 
is  possessed  by  another ;  let  him  enjoy  it,  and  let  it  become  his  absolute 
property ;"  so  in  tlie  case  of  a  son,  the  act  of  the  will  may  be  thus  expressed, 
•*  tliis  man  adopts  him  for  his  son ;  let  him  do  so,  and  let  the  child  become 
his  son."  Consequently,  the  principal  owner  tacitly  consenting,  the  son 
made  by  adoption  is  therefore  superior  to  one  self-given,  and  to  him  who  is 
rejected  by  his  natural  parents  :  in  the  case  of  a  son  rejected,  the  owner 
assents  to  the  loss  of  his  own  right,  but  not  to  the  substituted  right  of 
anotlier ;  in  the  case  of  a  son  made,  he  also  assents  to  the  substituted  right 
of  anether.  Were  it  so,  what  difference  would  there  be  between  a  son  given 
and  a  son  made,  since  the  owner  equally  assents  in  both  instances  to  the  loss 
of  his  own  right,  and  to  the  substituted  right  of  another  ?  Neglect  is  the 
foundation  of  the  sttbstkuted  right  to  a  son  made,  but  gift  is  the  foundation 
of  such  right  to  a  son  given  :  the  difference  between  them  is  this  ;  donation 
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is  an  act  of  the  will  contemplating  the  transfer  of  property  to  another,  and 
which  may  he  thus  expressed,  ^'  let  this  hecome  his  property  ;"  neglect  is  an 
act  of  the  will  contemplating  property  arising  from  occupancy,  and  which 
may  he  tlius  expressed,  "let  this,  which  is  occupied  hy  him,  he  lost  to  me,  and 
become  his  by  occupancy/*  The  neglect  may  be  of  a  different  nature,  solely 
contemplating  the  loss  of  ri^t,  and  which  may  be  thus  expressed,  *'  let  my 
right  be  forfeited  :**  this  is  the  foundation  of  the  tubstituted  right  to  a  pon 
rejected.  In  the  former  instance  of  neglect,  property  vests  in  the  actual 
occupant  alone  ;  in  the  last  instance,  it  tuhtequently  vests  in  any  occupant 
*  whomsoever. 

The  Brahme  purdna  (CCXVII  2) .  allots  a  seventh  part  to  the  son 
rejected.     This  brief  exposition  may  suffice. 


Sect*  XIV. — On  the  Son  hy  a  SUdra. 

He  is  not  particularly  noticed  by  TAJmrAWALCTA.  Since  "  anyhow" 
in  the  text  of  Vishhij  ("  the  twelfth  is  a  son^  anyhow  produced,"  v. 
CLXXXY),  is  expounded  in  the  Eetndeara  '  by  a  Siidra  woman  mafried  or 
unmarried,'  the  son  of  a  Skdru  wife  is  also  considered  as  thirteenth  in  rank. 
Mis  share  of  the  inheritance  has  indeed  been  propounded  by  YAjkyawalcta 
(CXLIl).  The  concurrent  import  of  the  texts  of  Menu  and  Vasisht'ha 
is  the  foundation  on  which  the  term  "  anyhow  produced"  is  restricted  to 
the  son  procreated  on  a  Siidra  woman. 

The  text  cited'in  a  former  chapter  (CLXXVII)  is  inserted  fey  Msin;  in 
the  place  where  sons  of  twelve  sorts  are  defined,  immediately  after  describing 
eleven  sons.  Pdraiava  (a  living  corpse)  is  a  name  for  the  son  of  a  Brdh" 
mana  by  a  Sddra  woman.  It  is  thus  explained  in  the  Eetndcara ;  "  though 
fulfilling  hit  duty^*  {pdrayan),  that  is  conferring  some  benefit  on  his  supposed 
father,  "  he  is  even  as  a  corpse,"  because  the  benefit  is  inconsiderable.  The 
word  (pdrayan)  may  also  signify  "living." 

CCXCII. 
Vasisht'ha  : — Tlie  sixth  is  the  son  by  a  ^S^dra. 

Sixth  here  relates  to  the  last  six.  The  Retndcara. 

CCXCIII. 
Baudhayana  : — A  son  begotten  through  lust  on  a  ^Sudra  woman  by 
the  chief  of  twiee-bom  men,  is  called  a  living  corpse  (p&raiava). 
The  share  of  a  son  by  a  married  ^Sudra  had  been  propounded  by  Mehf, 
Tajittawalcta,  and  others.  Mbnf  (CLXXVII),  and  Vishnu  (CLXXXV) 
now  speak  of  a  son  by  an  unmarried  Siidra,  Accordingly  Mbnit,  immediately 
after  thie  text,  (CLXXVII),*  notices  the  participation  of  a  son  begotten  by 
a  man  of  the  servile  cla^s  on  his  female  slave  (CLXXVI) ;  •*  man  of  the 
priestly  class"  in  this  text  signifies  a  BrAhmana,  dhatriya,  or  Vaisya.  But 
1 AJNTAWALGTA  has  not  allotted  any  sliare  to  the  son  of  a  twice-horn  man 
by  a  female  slave.  The  share  of  such  a  son,  w,ho  is  conteqUmUli/  of  a  differ*- 
eut  class  from  his  father,  and  far  inferior  in  rank  to  other  sons  (CCLX  XXIII), 
must  be  deduced  from  the  texts  of  other  Sages.  The  law  is  thus  explained  ; 
and  we  hold  this  reasonable :  Jim^avahai^a  also  concedes  to  thie  opinion. 


Menu,  Chapter  IX,  v.  178  and  179. 
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Sect.  XV. — On  the  Adoption  of  Sons. 
CCXOIV, 
Smrtti,  cited  in  the  Betndcara: — Sons  by  women  of  the  servile  class, 
though  they  be  'Siidraa  and  slaves,  are  in  some  instances  deemed  the 
legal  sons  of  priests ;  and  so  they  are  of  kings  consumed  by  curses, 
and  ever  doomed  to  perish : 
2.    And  sometimes  they  are  considered  cls  tlie  legal  issue  of  men  who 
seek  wealth,  or  practise  warfare. 

The  supposed  impos^ibilitj  of  their  becoming  legal  sons  of  these  men  is 
denied.  The  Betmdeara. 

Hence,  if  a  man  be  destitute  of  other  offspring,  his  child  by  a  woman 
of  the  servile  class  must  be  acknowledged  as  his  sod. 

CCXCV. 
If  there  be  a  son  of  the  body,  or  a  son  of  an  appointed,  daughter ; 

2.  The  son  of  a  wife  and  the  rest,  of  eleven  sons,  must  be  considered 
as  belonging  to  distinct  families,  and  as  perpetuating  a  separate  race. 

3.  All  such  sons  shall  ever  perform  obsequies  and  other  rites  for  those 

fathers,  Jike  slaves,  or  like  men  oftlie  servile  class. 

If  there  be  a  son  of  the  body,  or  if  there  be  a  son  of  an  appointed 
daughter,  then  the  son  of  a  wife  and  the  rest  merely  propagate  a  family  ; 
such  is  the  construction.  "  Like  slaves,'*  in  the  form  which  should  be 
practised  by  a  slave,  or  by  a  man  of  the  servile  class.  The  Reiudcara, 

CCXCVL 

A  son  of  concealed  birth,  the  son  of  an  uiynarried  woman,  the  son 
received  with  a  bride,  the  son  by  a  'Siulra, 

2.  And  the  son  by  a  twice-married  woman,  are  five  who  are  shunned 
by  men  of  the  commercial  class,  through  apprehension  of  a  fine  to  be 
paid  to  the  king ;  all  the  rest  are  likewise  heirs  oftwice-bom  men. 

It  is  thus  declared  possible  that  men  of  the  commercial  class  may  have 
sons  considered  as  such  in  a  secondary  point  of  view.  The  Betndcara. 

*^  Likewise"  alludes  to  the  sons  improperly  so  called.  It  is  thus  declared 
possible,  as  is  observed  in  the  Retndeara^  that  a  subsidiary  son  may  be 
adopted  by  a  priest,  a  soldier,  or  a  merchant. 

CCXCVIL 
Men  of  the  servile  class,  acting  as  slaves,  living  on  food  supplied  by 

another,  and  subject  in  their  persons  to  the  dominion  of  a  master, 

can  in  no  instance  have  a  son. 
2.     The  male  child  who  is  begott^en  by  such  a  slave,  become9  himself 

a  slave. 
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It  18  a  notion  intimated  in  the  Betmdearft,  that  since  the  text  of  Miku 
(Book  III,  ▼.  LII)  most  be  oonsidered  as  declaratory  of  the  snbj^tion  of  a 
^re  to  the  will  of  his  master,  he  is  sabject  to  his  control  even  in  the 
adoption  of  a  son,  and  that  the  child  is  in  like  manner  subject  to  the 
dominion  of  his  master. 

COXCVIII. 
MiNU : — On  failare  of  the  best,  and  of  the  neat  best  among  those  tvoelve 
tonsy  let  the  inferior  in  order  t^e  the  heritage ;  but  if  there  be  many 
of  equal  rank,  let  all  be  sharers  of  the  estate. 

Among  the  sons  abovementioned,  namely^  the  son  of  a  wife  and  the 
rest,  alL  being  virtuous,  Ut  the  beH  take  the  heritage  ;  on  failure  of  virtuous 
children,  a  worse  son,  deficient  in  good  qualities,  is  entitled  to  the  succession. 
But  if  there  be  many  of  various  descriptions,  such  as  the  son  of  a  wife  and 
the  rest,  who  are  aU  endued  with  equal  good  qualities,  they  are  all  equal 
sharers  of  the  estate. 

"Similar"  is  explained  in  the  Retndearay  equal  in  good  qualities,  or  in 
unessential  properties.  The  author* g  notion  of  the  purport  of  the  text  is  the 
same.  Consequently,  Msiru  intends  that  the  rule  of  succession  to  heritage 
and  the  like  should  be  drawn  from  the  different  degrees  of  virtue,  without 
attending  to  the  difference  of  the  form  in  which  a  son  is  adopted;  This  is 
also  the  opinion  of  other  legislators ;  but  they  have  described  a  particular 
order,  on  the  supposition  of  proportionate  good  qualities.  Thus  some 
explain  the  text.  According  to  othen,  "  on  failure  of  the  best,  and  of  the 
next  best,"  that  is,  of  the  first  mentioned  respectively,  the  inferior  in  order, 
or  next  mentioned,  succeed  to  the  heritage,  Tlius  Yajnyawalova  directs, 
that,  '*  on  failure  of  those  first  mentioned,  the  next  in  order  shall  give  the 
funeral  cake,  and  claim  the  heritagu"  (GLXXXIX). 

CCXCIX. 
Vishnu  : — Among  these  the  first  in  order  is  preferable ;  he.  alone  shall 
take  the  heritage^  and  shall  support  the  rest. 

CCC. 
Nabeda: — The  first  in  order  are  severally  considered  as  eldest  or 

anpenor,  the  last  are  respectively  deemed  inferior ;  on  the  death  of 

the  father,  they  succeed  in  order  to  his  estate. 
2.     On  failare  of  the  first,  and  next  in  rank,  he  who  is  inferior  in  the 

neat  degree  shall  take  the  inheritance. 
GuLLucABHATTA  also  says  the  same:  he  thus  expounds  the  last  half  of 
the  text  of  Mbnu  (CCXCVIII)  ;  '  if  there  be  many  sons  of  the  same  descrip- 
'  tion,  such  as .  sons  by  a  twice-married  woman  or  the  like,  they  shall  all 
*take  and  divide  the  heritage.'  He  explams  similar,  "equal  in  rank," 
being  sons  of  a  twice-married  woman  or  the  like.  In  the  gloss  of  the 
Setmicaray  the  term  "  unessential  properties,"  alludes,  say  these  other 
lawyers,  to  the  rank  as  sons  by  a  twice-married  woman  or  the  like.  Accord- 
ing to  this  opinion,  the  son  of  the  wife  and  the  rest  are  never  equal  to  the 
son  of  the  body.  That  opinion  only  is  accurate.  Accordingly  the  Brahme 
purina  assigns  the  whole  estate  to  the  son  of  the  body  though  last  boi^n 
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(GGXVII);  that  is,  if  partition  be  made  by  a  father, -he  shall  give  to  his 
son  bom  in  lawful  wedlock  the  full  share  direeted  under  that  head  :  he 
sliall  give  the  third  part  of  such  a  share  to  the  son  of  the  wife,  and  reserve 
for  himself  as  much  as  he  pleases,  or  a  double  share,  (for  there  is  a  difference 
of  opinion  on  that  point)  :  in  like  manner^  he  shall  give  the  fourth  part  of  a 
share  to  the  son  of  an  appointed  daughter,  and  their  due  allotments  to  the 
rest.  If  there  be  many  sons,  namely,  a  son  of  the  wife,  a  son  of  the  body,  an  . 
appointed  daughter,  and  so  forth,  let  him  ^o  distribute  the  estate  that  the  son 
of  the  body  may  have  twice  as  much  as  the  son  of  the  wife,  thrice  as  much 
as  the  appointed  daughter,  and  so  forth,  and  the  father  himself  have  twice  as 
much  as  his  son  begotten  in  lawful  wedlock.  The  natural  disctribotion  bus 
been  propounded  by  YAjhyawalcta  and  others.  The  form  of  partition^ 
expressly  mentioned  in  the  discussion  on  sous  of  twelve  descriptions,  must 
be  observed  .'  but  if  there  be  a  difference  of  good  and  bad  qualities,  the  form 
of  distribution  directed  in  the  Brahme  pur&na  and  the  rest  must  be  adopted* 

It  is  recorded  in  Furdmu  and  other  works,  that  a  king,  having 
purchased  a  boy  named  SmrAHsip'HA,  who  was  sold  by  his  father,  attempted 
to  sacrifice  him  to  the  divinity ;  but  the  boy,  being  saved  from  death  by 
divine  interposition,  became  son  of  the  sage  Yibwaiutra  :  in  what  form 
did  oustahsbp'ha  become  his  son  ;  for  he  was  not  a  sDn  given^  since  the  boy 
was  not  bestowed  by  his  father  on  Vibwamitba  ?  He  was  a  son  8elf«given ; 
for,  a  boy.  having  given  himself  as  a  son,  when  the  right  of  his  father  and 
mother  was  annulled  by  their  leaving  him  to  die,  or  by  any  other  means,  the 
definition  of  a  son  self-given  is  applicable  to  him.  This  brief  explanation 
may  suffice :  to  expatiate  would  be  vain.  ^ 

Among  the  twelve  descriptions  of  sons  begotten  in  lawful  wedlock  and 
the  rest,  any  others  but  the  son  of  the  body  and  the  son  given  are  forbidden 
in  the  Calt  age.  Thus  the  'Adiiya  purdna,  premising  ''the  filiation  of  afiy 
but  a  son  lawfully  begotten  or  given  in  adoption  hi/  his  parenti^^  (CCLXXX), 
proceeds :  "  These  parts  of  ancient  law  were  abrogated  by  wise  legislators, 
as  the  cases  arose  at  the  beginning  of  the  Cdli  age,  with  an  intent  of  secur- 
ing mankind  from  evil ;  that  is,  with  an  imtent  of  preventing  the  guilt  of 
mankind  ;  the  term  bears  the  sense  of  prevention,  as  in  the  phrase  *'  smoke 
made  as  a  precaution  against  gnats ;"  for  tliat  is  one  of  the  senses  ascribed 
to  this  term  in  the  dictionary  of  Ameba.  The  meaning  therefore  is^ 
mankind  would  be  culpable  if  the  practice  of  raising  up  a  son  on  the  wife 
of  a  kinsman  and  so  forth  were  now  followed.  So  Vachebpati  Bhatta- 
OBAaXA.  expounds  the  phrase  ;  but  others  explain  the  terms  '  for  the  sake 
of  preserving  mankind  ;*  the  word  used  signifies  '  intend,'  as  in  the  phrase 
"  wood  intended  for  a  post  to  be  erected  as  a  memorial  of*  a  sacrifice  per- 
formed." Consequently  the  is  meaning  this  ;  mankind  would  perish'  if  the 
practice  of  raising  up  a  son  on  the  wife  of  a  kinsman  and  so  forth  were  now 
followed.  Formerly,  men  proceeded,  without  amorous  dalliance,  to  procreate 
usue  on  a  brother's  wife,  (who  is  similar  to  a  mother  or  a  daughter-in-law) , 
with  the  sole  view  of  raising  up  offspring  to  a  brother  :  now,  men  being 
governed  by  lust  and  grovelling  appetites,  and  their  passiont  being  excited 
by  simply  looking  on  the  face  of  a  woman  in  private,  they  would  repeatedly 
approach  a  brother* s  widow  under  pretence  of  raising  up  issue  to  him  ; 
mankind  would  be  thus  culpable,  and  perish  through  the  prevalence  of  sin. 
In  like  manner  sufficient  reasons  may  be  assigned  for  the  prohibition  of 
appointing  a  daughter  and  so  forth.  Again,  by  the  term  ''  powers^  in  the 
text  of  VttteABPATi  (CCLXXIX)  is  meant,  not  only  devotion,  but  the 
eonffequenoe  of  it,  namely  command  over  the  senses. 
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Among  these  twelve  desoripiious  of  sons,  we  must  onfy  now  admit  the 
rales  concerning  a  son  given  in  adoption  and  one  legally  hegotten.  The 
law  concerning  the  rest  has  been  inserted,  to  complete  that  part  of  the 
Book ;  as  well  as  for  the  use  of  those  who,  not  having  seen  such  prohihiiory 
texts,  admit  the  filiation  of  other  sons.  Thus,  in  the  country  ot  O'dra 
('O'rtsa),  it  is  still  the  practice  with  some  people  to  raise  up  issue  on  tlie 
wife  of  a  brother^ 

CCOI. 
Menu  : — These  eleven  sons  (the  son  of  the  wife  and  the  rest  ^  enume- 
rated) are  allowed  by  wise  legislators  to  be  substitutes  in  order  for . 
sons  of  the  body,  for  the  sake  of  preventing  a  failure  of  obsequies. 

Hence  a  son  given  and  the  like  should  only  be  adopted  on  the 
possibility  of  a  failure  of  obsequies,  not  if  they  can  be  otherwise  performed. 
If  one  who  has  a  son  legally  begotten,  adopt  a  son  given,  is  the  adoption 
valid  or  not  ?  and  what  occasion  is  there  for  its  validity,  since  the  obsequies 
must  be  performed  by  the  son  legally  begotten  P  There  is  occasion,  for  the 
purpose  of  removing  the  doubt  whether  the  obsequies  shall  be  performed  by 
the  son  given  if  the  son  of  the  body  afterwards  die.  To  this  some  reply, 
that  sons  given  and  the  rest  being  described  as  substitutes,  and  substitution 
being  only  admitted  on  the  failure  of  the  principal,  the  adoption  of  the 
son  given  is  void,  because  -  there  was  not  at  that  time  a  failure  of  the 
principal ;  and  if  the  son  of  the  body  afterwards  die,  the  obsequies  shall 
be  performed  by  the  wife,  or  by  a  collateral  heir.  That  is  wrong  ;  for  the 
son  gil^en,  not  the  adoption  of  him,  is  described  as  a  substitute :  there  is 
no  difficulty  in  saying  that,  on  failure  of  the  principal,  or  son  legally 
begotten,  the  son  given  shall  act  as  such.  Accordingly  SaiD'HARiL  Swinf, 
in  his  gloss  on  a  verse  of  the  Bhdgavmta  (CCXVI),  quotes  a  text  of  law 
on  the  benefit  arising  from  a  multitude  of  sons,  to  explain  the  motive  for 
desiring  many  children,  when  a  subsidiary  son  if  adopted  even  though 
a  principal  one  be  living :  "  Uany  sons  are  to  be  desired,  that  some  one 
of  them  may  travel  to  G^ya.*' 

The  adoption  of  a  son  given,  although  a  son  of  the  body  be  living, 
being  thus  valid,  he  shall  have  a  third  part  as  his  share,  in  the  same 
manner  with  a  son  given,  subsequently  to  whose  adoption  a  son  of  the 
body  was  born  (CXC).  "  Heirs"  (CXC  8)  ;  that  is,  entitled  to  a  full 
share.  "  Shall  have  as  their  share  one-third  of  the  property'*  (CXC  4)  ; 
that  is,  they  shall  have  as  a  share  one-third  part  of  that  which  is  receivable 
by  the  son  legally  begotten.  What  shall  be  the  share  P  Shall  the  son 
given  receive  four  or  three  suvemas  out  of  twelve  which  compose  the  share 
received  by  the  son  of  the  body  P  or  shall  the  son  of  the  body  receive 
twice  as  much  as  is  received  by  the  son  given  p  To  this  it  is  answered,  if  it 
be  the  meaning  of  the  law  that  he  shall  take  one-third  part  out  of  the 
share  which  is  received  by  the  son  l^ally  begotten,  then  what  would  be  the 
consequence  if  there  be  many  such  P  the  son  given  would  receive  an  exces- 
sive sum  if  he  took  a  third  part  from  each.  Nor  shall  he  take  one  share 
out  of  the  collected  wealth ;  for,  though  single,  he  would  not  receive  a  Jull 
third  part,  and  the  legitimate  sons  would  have  more  than  their  due 
allottnente.  Neither  is  the  second  supposition  right ;  for,  were  it  so, 
he  would  take  a  quarter  inetead  of  a  third.  Thus  the  last  supposition  must 
be  admitted.  It  may  be  illustrated  in  this  manner :  in  the  case  of  partition 
made  by  a  father,  according  to  the  opinion  of  JiMtrxAVAHiNA  and  the  rest, 
let  two  sons  legally  begotten  take  sight  iuvernas  each  out  of  thirty-six 
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inherited  from  a  paternid  grandfather,  let  the  father  take  sixteen  tuvernat^ 
and  the  son  given  four.  The  meaning  of  the  text  ia,  that  an  adopted  son 
shall  have  a  third  part  of  the  share  appertaining  to  a  son  legally  begotten. 
Some  hold,  that,  in  a  partition  of  hereditary  property  made  hy  a  father,  who 
has  one  son  given  and  two  sons  begotten  in  lawful  wedlock,  the  whole 
estate  shall  be  divided  into  thirteen  parts,  of  which  six  belong  to  the  father, 
three  to  each  of  the  two  sons  legally  begotten,  and  one  to.  the  son  given : 
according  to  ihete  lawyert^  the  meaning  of  the  text  is,  that  an  adopted  son 
shall  have  a  third  part  of  such  a  share  as  is  receivable  by  a  son  begotten  in 
lawful  wedlock.  That  is  wrbng;  for  it  is  not  deduced,  from  the  phrase 
.^  shall  have  as  their  share  one-third  part,"  that  they  shall  have  a  share 
equal  to  one-third  part  of  what  u  reemitod  hff  iU  son  U^aU^  hotfoUon. 
As  for  the  exposition,  that  an  adopted  son  shall  take  one-third  part  of  such 
a  share  as  is  receivable  by  this  son  in  right  of  his  legitimacy ;  that  is  wrong, 
for  there  would  be  none  to  take  the  remaining  two-thirds.  If  the  remaining 
two-thirds  were  again  divided,  nothing  would  prevent  a  second  remainder 
of  two-thirds ;  and  that  cannot  be  the  sense  of  the  text. 

Lawyers  justify  the  text  of  the  Brahmc  purdna  (CCLXXYII),  as 
relating  to  the  same  subje<it  with  the  phrase,  '*  those  of  a  lower  class  must 
live  under  him,  with  a  provision  of  dotiies  and  food  only*'  (CXC  4).  That 
is  wrong ;  for,  were  it  so,  the  particular  mention  of  sons  given  and  so  forth, 
would  not  be  pertinent.  Consequently  that  text  relates  to  a  son  given  and 
others  deficient  in  virtue,  and  it  shows,  that  if  any  one  of  six  sons,  namely, 
the  son  of  the  body  and  the  rest,  exist^  he  has  a  right  to  take  a  full  share 
and  to  perform  obsequies,  and  the  son  given  or  other  adopted  son  shaU  have 
a  third  part  for  his  maintenance. 

Since  the  text  of  MxKiT  (GCLXXI)  must  relate  solely  to  the  son 
given,  or  other  child  adopted  while  a  son  l^ally  begotten  exists,  for  it  is  of  ■ 
oourse  declared  by  the  text  of  Dxtala,  that  an  adopted  son  shall  have 
a  tiiird  part  if  a  son  of  the  body  bf  afterwards  produced,  does  it  not  follow, 
that  the  adoption  of  a  son  given,  being  made  by  one  who  has  a  son  legally 
begotten,  is  invalid  ?  Cull^cabhatta  has  also  remarked,  that  a  son  of  the 
wife  and  the  rest  ought  not  to  be  obtained  if  there  be  a  son  of  the  body  or 
an  appointed  daughter :  does  not  this  text  relate  to  the  same  subject  ? 
It  should  not  be  argued,  that»  like  tlie  rule,  ^'  common  property  may  not  be 
given,  away  by  any  one  parcener,  and  wealth  necessary  for  the  support 
of  the  family  may  not  be  aliened  even  2y  a  single  oumeTy^  this  text  ia 
intended  to  forbid  such  adoption  by  one  who  has  a  son,  not  to  declare  the 
adoption  void.  Since  it  is  demonstrably  eight  to  establish  a  moral  offonee 
in  depriving  the  family  of  support,  siu,  not  the  invalidity  of  the  gifb,  is 
thence  deduced ;  but  the  text  of  Msku  contains  nothing  prohibitory  against 
such  an  adoption :  for,  sons  given  and  the  rest,  who  are  produced  from  the 
manhood  of  others,  that  is,  others  than  their  adoptive  father,  and  from  the 
wife  of  another,  (for  the  expression  is  merely  illustrative ;)  these  sons,  it 
is  said,  being  produced  from  another  origin  than  the  adoptive  father's  own 
aeed  and  field,  are  in  truth  sons  of  him  from  whose  manhood  and  wife  they 
sprang,  not  soua  of  the  adopter :  it  follows,  therefore^  that  the  adoption  is 
▼Old.. 

If  thia  be  alleged,  the  answer  is,  still  the  sense  of  the  text  would  be 
irrelevant:  why  s^uld  not  property  arise  in  a  son  given,  to  one  who 
has  male  iesiie,  aa  well  as  in  land  givea  to  hiM  9  and  if  property  do  arise, 
why  should  he  not  be  a  son  capable  of  inheriting  the  estate  and  performing 
obsequies  ?  It  makes  no  diffinrence  whether  the  son  of  the  body  be  bom 
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before  or  after  the  adoption.   Sacred  story  records,  that  Mbku  appointed 
his  daughter  to  raise  up  a  son,  although  he  had  male  issue.      It  should  not 
be  argued,  that  she  merely  propagated  the  family.      Filiation  being  valid  if 
she  perpetuate  the  race^  nothing  can  bar  the  right  of  succession  Vested  by 
divine  power.    Accordingly  it  is  observed  in  the  Retndoahi,  on  the  last  part 
of  the  text  above  cited,  *'  they  belong  in  truth  to  the  father  from  whose 
manhood  they  severally  sprang,  and  to  no  other"  (CCLXXI),  that  theit 
elaim  as  principals  being  d^ie^  their  claim  as  substitutes  is  hinted ; "  they 
are  principal  sons  of  no  other  :'!  the  text  must  be  so  supplied.     It  should 
not  be  objected  that  the  preceding  text  (CCCI)  contains  a  vain  repetition. 
It  completes  the  sense.    What  thett  ii  the  claim  of  one  who  is  a  substitute 
for  a  son  ?  It  consists  in  the  right  of  performing  the  offices  incumbent  on  a 
son,  if  there  be  no  principal  one.    Admitting  this  inference  from  the  opinion 
delivered  in  the  Retndcara,  still  adoption  is  prohibited  according  to  the 
opinion  of  Culli&oabratta,  who  holds  that  this  ought  not  to  be  followed  as  a 
practice  which  is  justified.    It  not  should  be  argued,  that  by  so  acting  a 
moral  offende  would  be  committed.     There  is  no  argument  on  which  a  moral 
consequence  can  be  established  when  a  temporal  effect  may  ensue.    But  here 
the  intention  of  the  precept  is  to  forbid  adoption  then  only  when  there  is  no 
motive  for  it ;  for  the  benefit  desired,  namely,  deliverance  from  the  hell  called 
puty  is  obtained  without  adopting  a  son  given,  and  through  him,  therefore,  that 
purpose  is  not  effected:  but  one  who  desires  numerous  issue  for  other  purposes 
besides  deliverance  from  the  hell  called|ni#,  may  adopt  a  son  given  and  the  rest, 
although  he  have  one  legally  begotten.      SBf  d'haba  SwAMf  and  others  have 
said  as  much.      The  Retndcara  and  Pdrijdta  expressing,  that  a  sou  given 
and  the  rest  should  not  be  adopted  if  there  be  a  brother's  son,  it  must  be 
understood  that  the  prohibition  concerns  one  who  merely  desires  male  issue 
for  the  sake  of  deliverance  from  the  hell  called  put.     This  justifies  the  fact 
recorded  in  the  Bhdrata  and  other  works,  that  FlitDtr,  having  other  male 
issue,  accepted  of  Bhiha,  Abjuna,  and  other  sons  of  his  wife ;  and  he  did  so 
although  he  had  nephews.    It  should  not  be  objected,  that  brother's  son 
positively  intends  the  son  of  an  uterine  brother  only ;  and  "  brothers  of  the 
whole  blood,"  in  the  text  of  Mbkxt  (QCLXXYI),  signifies  brothers  by  both 
the  same  parents.     The  dual  number  is  not  supposed  in  an  apposition  of 
this  form,  unless  there  be  special  grounds  of  implication.     It  should  not  be 
argued,  that  the  proceeding  of  FAiTBtr,  who  was  acquainted  with  the  legal 
prohibition,  is  a  ground  of  such  implication.    His  conduct  is  declared  to 
have  been  influenced  by  the  desire  of  having  a  son  endued  with  strength, 
and  one.  skilled  in  jurisprudence  and  philosophy.     Vachibpati  Bha^tI- 
chAbya  also  admits  the  adoption  of  a  son  given,  although  there  be  a 
brother's  son.    Gitll^oabratta,  however,  expounds  ''  brothers  of  the  whole 
blood,"  brothers  by  the  same  father  and  mother.     Mbntj  and  ViSHKtT 
declare,  that  a  son  delivers  his  father  from*  the  hell  called  jni^ 

OOCII. 

Miara  and  Vishnu  : — Since  the  son  {trtyati)  delivers  his  father  frofti 
hell  named  puty  he  was  therefore  <^ed  puttra  by  Bbahma  himself. 

CCCIII. 
HiBfTA  :^  A  certain  hell  is  called  put ;  and,  he  who  is  destitute  of  male 

issiie,  is  there  tormented :  a  son  is  therefore  called  puttruy  because 

he  delivers  his  father  from  that  region  of  horror. 
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CCCIV. 

Vrihaspati  : — Because  a  son  delivers  his  father  from  the  hell  called 

puty  even  by  the  sight  of  his  countenance,  therefore  is  a  man 

solicitous  for  the  birth  of  a  son. 
2.     A  son's  son,  and  the  son  of  an  appointed  daughter,  both  contribute 

to  the  attainment  of  heavenly  bliss :  both  are  equally  pronounced  fit 

for  inheritance,  and  oblations  of  funeral  cakes. 

cccv. 

Menu  and  Vasisht'ha  :— On  him  he  devolves  the  burden  of  debt,  by 
him  he  procures  immortality,  through  him  he  joyfully  becomes 
exonerated  from  every  debt  to  living  progenitors. 

CCCVI. 

Sanc'ha  and  Lic'hita,  and  PAir'HiNASi :— By  a  son,  however  pro- 
duced, a  father  prospers ;  through  his  oblation  of  funeral  cakes,  he 
becomes  exonerated  from  debt  to  his  progenitors. 

CCCVII. 
HabiTA  : — He  who  has  a  son  pure,  capable  and  virtuous  in  the  first 
>     period  of  life,  and  perfected  by  the  correction  of  his  own  defects, 
transpoi*ts  his  ancestors  over  the  abyss  of  decUfu 

cccvin. 

Sanc'ha  and  Lic'hita  : — The  perpetual  support  of  a  consecrated  fire 
and  the  like,  the  scriptures  and  sacrifices  rewarded  with  ample 
gratuities,  do  not  procure  the  sixteenth  part  of  the  benefit  arising 
from  the  birth  of  an  eldest  son. . 
2.  Heaven  is  attained  through  the  means  of  him  who  is  celebrated  as 
the  fire  of  a  son  and  of  a  grandson,  and  whose  many  children  and 
himself,  while  living,  had  completed  the  studi/  of  scripture,  and  the 
performance  of  sacrifice. 

With  whom  scripture  and  sacrifice  is  not  incomplete;  whose  study 
of  the  Vdda  and  performance  of  sacrifice  fail  not :  and  that  if  he  have  many 
sons:  such  is  the  construction.  It  consequently  appears  to  be  a  benefit 
arising  from  numerous  issue,  that  many  sons,  and  the  father  himself,  fail 
not  in  the  study  of  scripture  and  performance  of  sacrifice.  "  jKfany  sons  are 
to  be  desired,  that  some  one  of  them  may  travel  to  Oayd.*^  Hence  sons  of 
various  descriptions  may  be  adopted  by  one  who  desires  numerous  ofl^pring. 

OCCIX. 
Sanc'ha  and  Lic'hita,  Vishnu  and  Harita  : — By  a  son  a  man  obtains 

victory  over  all  people ;  by  a  son's  son  he  enjoys  immortaliiy ;  and, 

afterwards,  by  the  son  of  that  grandson,  he  reaches  the  solar  abode.* 

*  MiNU,  Chapter  IX,  r.  137,  cited  at  r.  11. 
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cccx. 

Yajnyawalcya  :— Through  a  son,  a  son's  son,  and  the  son  of  a  grand- 
son, the  fEtther  or  ancestor  obtains  bKsa  in  oth&  worlds,  immortality, 
and  heaven  ;  but  the  double  set  of  oblations  and  the  funeral  cake  are 
offered  by  a  man's  own  son  and  other  descendants,  whether  principal 
or  subsidiary.* 

Heaven  eigiilBes  the -solar  abode ;  for  the  import  is  the  same  with  that 
of  the  precediug  text. 

CCCXI. 
Vasisht'ha  : — ^The  endless  abodes  are  allotted  to  those  who  leave  male 

issue;  it  is  recorded,  that  ^^ heaven  is  not  for  him  who  leaves  no 

male  progeny."  ^  Enemies  therefore  pronounce  this  cursty  ^^May 

they  be  childless,  and  become  evil  spirits!"    The  want  of  male  issue 

is  the  great  cause  of  destruction ;  therefore  is  a  son  desired. 

It  18  declared  in  the  Vida^  that  heaven  is  not  for  him  who  leaves 

no  male  issue.      It  consequently  appears  that  celestial  bliss  is  attained 

through  a  son;  and  that  is  made  evident  by  the  text  of  Yajntawalota. 

'^  The  endless  abodes,  ^./'  since  the  purport  is  the  same,  they  are  allotted 

to  those  who  have  grandsons ;  the  word  ^'  son/'  here  signifies  offspring  in 

general.    It  is  thus  declared  that  sons  and  other  male  descendants  are  most 

desirable.      The  Sage  proceeds  to  show  eternity  enjoyed  through  the  means 

of  a  ton :  childless  men  become  invisible  giants  or  demons  ;  certainly  that 

is  a  great  evil  by  which  the  name  of  giant  or  demon  is  affixed  to  mtmei : 

such  is  the  implied  sense  according  to  the  Betnaeata,    '*  Enemies,  &c.,"  this 

curse  is  pronounced  by  them. 

CCCXIL 
Smnti^  quoted  in  the  Retnacara: — A  son  of  any  description  should  be 
anxiously  adopted  by  one  who  has  no  nude  issue,  for  the  sake  of  the 
funeral  cake,  water,  and  solemn  rites,  and  for  the  celebrity  of  his  name* 
2.  Fathers  desire  sons,  dreading  lest  they  fall  to  a  region  of  horror, 
and  reflectinffy  whosoever  among  these  sons  shall  go  cis  a  pilgrim  to 
Gay&j  will  convey  us  beyond  those  places  oftortvre. 

It  follows,  that  all  manes  are  carried  beyond  the  regions  of  horror,  in 
consequence  only  of  obsequies  performed  at  Oayd. 

CCCXIII. 
^^  A  son  will  consecrate  a  bull  at  myfunerdly  will  perform  obsequies  at 

Gayhy  will  make  sacrifices,  and  consecrate  pools ;  he  will  defend  me 

in  old  age,  and  will  daily  offer  the  'sradd^ha  after  my  decease." 

In  the  former  text  a  pilgrimage  to  Gayd  was  alone  mentioned ;  in  this 
text  obsequies  are  also  specified ;  there  is  not  consequently  any  vain  repe* 
tition.  *'  Daily ;"  every  day,  that  is,  every  new  moon.  This  alludes  to  the 
day  of  the  patriarchs :  a  month  of  mortals,  says  Akeba,  is  a  day  and  a 
night  of  the  patriarchs.  Or  it  may  allude  to  obsequies  constantly  or  daily 
performed. 

*  The  fint  hemiitich  his  bten  cited  at  v.  104. 


Digiti: 


zed  by  Google 


422  EXCLUSION  FAOU  PAKTlCiPATION.  [bOOK  Y.  CH.  T. 


CHAP.  V. 
ON  EXCLUSION  PfiOM  PAKTICIPATION. 


Sect.  I. — On  Exclusion  from  Inheritance, 

CCCXIV. 

As  a  man  would  be  drowned  who  attempted  to  pass  deep  water  in  a 

boat  made  of  woven  reeds,  so  does  a  father  sink  in  the  gloom  of 

death,  who  leaves  only  contemptible  sons. 

CoDsequeutly,  he  who  is  averse  from  performing  constant  and  occasional 
rites,  does  not  benefit  his  father :  hence  he  is  not  capable  of  inheriting  the 
paternal  estate. 

cccxv. 

^Apabtahba  : — No  doubt,  all  the  sons  who  are  virtuous  take  their 

shares ;  but  him  who  illegally  acquires  wealth,  even  though  he  be 

the  first  born,  let  the  king  declare  incapable  of  inheriting. 

Who,  though  first  born,  illegally  dissipates*  wealth ;  such  is  the  con- 
stroctioB  and  sense:  'illegally,"  by  gaming  or  the  like:  "incapable  of 
inheriting  ;*'  capable  of  inheriting  no  more  than  the  residue  of  a  share,  after 
deducting  so  much  as  has  been  dissipated  by  him.  Some  thus  expound  the 
text.  The  Belndeara. 

Consequently,  so  much  shall  be  deducted  out  of  his  share  as  has  been 
expended  with  no  view  to  the  support  of  the  family^  to  religious  duties,  and 
the  like :  but  if  more  than  the  amount  of  his  own  share  have  been  expended, 
the  law  dods  not  direct  that  the  excess  shall  be  considered  as  a  debt ;  it 
is  fit  that  he  should  only  be  deprived  of  his  share. 

A  puerile  author  reverses  the  reading  ;  but  to  him  who  acquires  wealth 
by  legal  means,  "  an  equal  share  with  his  father  shall  be  allotted,'*  That 
reading,  says  Jiicth^AvAHAKA,  is  not  traditional. 

Others  explain  the  term  (jpratifddayati)^ ''  acquires,"  or  earns.  Conse- 
quently, he  who  follows  an  illegal  mode  of  subsistence,  through  avidity  for 
wealth,  wtthont  the  sanotion  of  the  law,  shall  be  deprived  of  his  share. 
*'  Following  an  irregular  profession,"  in  the  text  of  GdxAKA,  signifies  sub- 
sisting by  unlawful  means. 

CCCXVI. 
G6taha  ; — ^Though  son  of  a  woman  eq^ual  in  class,  he  who  follows  an 
inregular  profession,  does  not  take  a  share  af  the  inkeritancej  accord- 
ing to  some  law^gwers. 

*The  same  term  ii  variously  explained  by  the  several  commentators,    I  retatn  Sir 
WiUiam  Jones't  version  of  tbe  text  T. 


Digitized  by  VjOOQ IC 


SECT.  I.]  KXCLUglOir  FROM   INHERITANCB.  423 

CCCXVII. 
Menu  : — ^All  those  brothers  who  are  addicted  to  any  vice,  lose  their 
title  to  the  inheritance. 

^  Any  yice ;"  any  forbidden  actn,  such  as  slaughter  or  the  like,  and  repre- 
hensible means  of  subsistence,  Book  II,  Chap.  IV,  v.  XX  and  XXVI t).  The 
virtual  sense  of  the  text  (Book  II,  Chap.  IV,  v.  XXVII  2)»  say  these 
lawyers,  is,  that  usury,  agriculture,  and  commerce,  are  honest  professions 
for  a  Vmimfm;  but,  followed  by  a  Brdhmana  or  a  dhatriya,  partake  of  the 
quality  of  passion. 

Of  these  two  the  preferable  opinion  may  be  deteronned  by  the  regular 
sense  of  the  word  pratipddk^aiu  According  to  the  best  authors,  the  verb 
pad,  preceded  by  prati,  and  augmented  by  the  suffix  n^ri,  is  employed  in  the 
selise  of  *'give;"  preceded  by  ut,  it  is  used  as  signifying  to  generate  or 
produce.  By  the  word  ^*  though,"  in  the  text  of  G6taica,  it  is  intimated,. 
"  much  less  shall  the  son  of  a  woman  unequal  in  class  take  a  ehare,  if  he 
follow  an  irregular  profeuion:*^  "share**  must  be  supplied  in  the  text. 

By  the  expression  "  even  though  he  be  the  first  born,'^  the  middlemost 
and  the  rest  are  included  in  the  text  of  * Apastamba  :  an  alternative,  says 
the  author  of  the  Fracdia,  is  deduced  from  a  reference  to  the  case  of  one 
who  is  able  to  avoid  illegal  practices.  Consequently  the  expression  **  accord- 
ing to  some,"  denotes  a  contingency :  and  that  contingency  is  thus  settled  i 
he  who  can  avoid  irregular  means  of  subsiAtence,  shall  take  a  share  ^  but  if 
he  do  not  avoid  them,  he  shall  not  participate.  Gotiohakdea  also  affirms, 
that  the  expression  '*  according  to  some,"  denotes  a  double  contingency,  not 
a  difierence  of  opinion. 

CuLL^CABHATTA  cxpouuds  "addicted  to  any  vice,"  (CCCXVII),. 
devoted  to  gaming  or  the  like.  Others  explain  it '  inclined  to  dissipate  the 
wealth  of  the  family.*  Jim^tavahaka  interprets  it  *  averse  from  performing 
their  father's  obsequies,  and  other  acts  of  religion.'  According  to  the 
opinion  inserted  in  the  Reindeara,  as  maintained  by  some  lawyers,  the 
precept  for  depriving  a  gamester  or  other  vicious  person  of  his  share,  must 
be  understood  as  signifying  the  allotment  of  a  share  diminished  by  so  much 
as  has  been  dissipated.  According  to  other  commentators,  men  addicted  to 
gaming,  or  the  like,  are  not  deprived  of  their  shares,  but  men  who  follow  an 
illegal  profession.  Such  is  the  difference  between  these  two  opinions :  but 
it  must  be  noticed,  that  many  authors  acknowledge  the  exclusion  of  a  man 
addicted  to  gaming  and  similar  vices. 

cccxvnL 

Sanc^ha  and  Lio'hita  : — Of  him  who  has  been  formally  degraded,  the 
right  of  inheritance,  the  funeral  cako,  and  the  libation  of  water,  are 
extinct 

"  Formally  degraded ;"  expelled  by  his  kinsmen,  wjth  the  ceremony  of 
kicking  down  a  water-pot,*  for  a  crime  in  the  third  degree^  such  as  killing  a. 
Cghtttriya  without  malice,  or  the  like.  '  The  Retndeara. 

JiMUTAVAHANA  explains  "  formally  degraded,**  excluded  from  the  joint 
libation  of  water.     Both  opinions  coincide. 


*  See  tf  INU,  Chaptei-  XI,  v.  185. 
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CCCXIX. 

Vrihaspati  : — Though  bom  of  a  woman  equal  in  class,  one  who  is  not 
virtuous  shall  have  no  claim  to  the  paternal  estate ;  it  is  ordained  to 
devolve  on  ihose  learned  priests  who  offer  the  funeral  cake  to  the 
deceased.* 

2.  A  son  redeems  his  father  from  every  debt  whatsoever  due  to 
superior  or  inferior  beings ;  no  advantage  is  therefore  gained  through 
one  who  neglects  that  duty. 

3.  What  can  be  done  with  that  cow  which  neither  affords  milk,  nor 
becomes  pregnant?  Of  what  use  is  that  son  who  is  neither  learned 
nor  morally  good  ? 

4.  A  son  who  has  no  sacred  knowledge,  nor  courage,  nor  industrj', 

nor  devotion,  nor  liberality,  and  who  observes  not  immemorial  good 

customs,  must  be  considered  as  similar  to  urine  and  ordure. 

''Not  virtuous*'  must  be  explained  by  the  sobsequeDt  texts.. 

The  Retndaara. 

It  consequently  signifies  one  destitute  of  good  qualities,  such  as  the 
wilUngne99  to  discharge  the  debts  of  the  father  and  the  like.  ''Not 
virtuous'*  IS  explained  by  RAOHUXAirDAif  a,  '  tainted  with  those  vices  which 
are  the  reverse  of  good  qualities*'  That  is  wrong ;  for  the  Sage,  declaring 
useless  a  son  devoid  of  good  qualities,  as  described  in  the  second  text 
(CCCXIX  2),  intimates,  that  he  is  incapable  of  inheritance.  A  text  of 
Nabida,  bearing  the  same  import,  shall  be  cited. 

By  the  word  "  though,"  the  son  of  a  woman  unequal  in  class,  and  the 
substitute  for  a  son,  are  assuredly  excepted  tit  similar  eircumttanees. 
"  Who  offer  the  funeral  cake  to  the  deceased, '**  this  phrase  (tat pindaddh)  is 
expounded  in  the  Retndeara^  who  give  food  and  apparel  to  this  man  who  is 
devoid  of  good  qualities.  The  inheritance  and  other  rights  therefore  devolve 
on  learned  priests:  it  is  also  mentioned,  that  food  and  apparel  must  be 
allowed  to  this  son  who  is  destitute  of  good  qualities.  "  Learned  priests" 
are  mentioned  illustratively ;  the  term  comprehends  any  person  who  duly 
performs  the  obsequies  and  other  constant  and  occasional  rites.  Raohu- 
KAVDAKA  explains  the  term  tat  pindaddh,  '  who  offer  the  funeral  cake  to  the 
deceased.'  According  to  the  Eelndeara, '  highest  and  lowest  debts'  should 
be  expounded  "  debts  due  to  the  superior  beings,  euoh  as  deities,  sages,  and 
progenitors ;  and  those  due  to  an  interior  being,  namely,  man."  According 
to  Hblatubha,  the  same  terms  must  be  explained,  debts  to  a  creditor, 
which  are  naturally  degrading.  By  declaring  him  to  be  useless  who  neglects 
the  duty  mentioned  in  the  text,  that  is,  who  wilfully  omits  to  redeem 
his  father,  it  is  intimated  that  he  is  incapable  of  inheritance ;  for  the  law 
declares  him  alone  entitled  to  possess  the  heritage  who  does  confer  bene* 
fits.  The  legislator  mentions  this,  illustrating  the  principle  by  a  simile 
(CCCXIX  3).  "Learned,"  there  signifies  acquainted  with  right  and 
wrong;  "morally  good"  means  practically  virtuous.  Here  one  who  is 
acquainted  with  right  and  wrong,  is  compared  to  a  pregnant  cow ;  one  who 
is  practically  virtuous,  is  compared  to  milch  cattle.     "Sacred  knowledge, 

*  Alto  cited  at  T.  264. 
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courage,  and  industry,"  (CCCXIX),  severallj  relate  to  the  three  Brst 
datises ;  **  devotion"  and  the  reflt  concern  all  trihes.  "  Immemorial  good 
customs ;"  the  terms  may  be  explained  *  the  practice  of  virtue  to  the  utmost 
*  of  his  power.'  ''Must  be  considered  as  similar  to  urine  and  ordure;"  as 
urine  and  feces  are  ejected  through  organs  of  ocAon^  so  was  he  alio  ejected 
in  the  form  of  seminal  juice.  It  follows,  therefore,  that  a  son,  even  though 
free  from  vice,  who  neglects  to  fulfil  prescribed  duties  to  the  utmost  of  his 
power,  is  excluded  from  participation ;  else  it  were  vain  to  pronounce  him 
useless.  Vice  here  signifies  malicious  wrong  to  others  and  the  like.  May 
not  the  determinate  sense  of  vice  be  here  restricted  to  neglect  of  prescribed 
duties  P  then  the  opinions  of  RAeHUNANDAHA  and  the  Retndeara  would 
accord.  It  should  be  noticed,  that  deficiency  of  good  qualities,  as  a  cause 
of  exclusion,  signifies  the  neglect  of /t^/^tft^  indispensable  duties  at  the 
proper  time  and  place ;  the  same  term,  as  used  in  the  chapter  on  Sons  of 
twelve  descriptions,  signifies  neglect  of  voluntary  acts  of  religion,  which  is  a 
ground  of  inferiority  in  rank. 

cccxx. 

Nareda  : — A  professed  enemy  to  his  own  father,  a  degraded  man,  one 
deprived  of  virility,  and  a  man  formally  expelled  btf  his  kitrnneriy  shall 
not  inherit,  though  begotten  by  the  deceased ;  much  less  if  begotten 
on  his  wife  by  a  kinsman  legally  appointed : 

2.  One  afflicted  with  an  obstinate  or  an  agonizing  disease,  and  one 
insane,  blind,  or  lame,  from  his  birth,  must  be  maintained  by  the 
family ;  but  their  sons  may  take  the  shares  of  their  parents. 

He  who  hates  his  father,  is  a  professed  enemy  to  him  :  enmity  is  mani- 
fested by  attempting  his  life  and  so  forth ;  but  after  the  death  of  the  father, 
by  withholding  the  libations  of  water  and  the  like,  which  should  be  offered 
for  his  sake.  "  A  man  formally  expelled ;"  one  banished  with  the  ceremony 
of  kicking  down  a  water-pot,  for  a  crime  in  the  third  degree,  such  as  killing 
a  Cshatriya  without  malice  or  the  like.  '*  Obstinate  diseases"  are  a  trophy 
and  the  rest ;  ^'  agonizing  distempers"  are  leprosy  and  the  like.  These 
*  persons  must  be  maintained  or  fed  by  the  family,  that  is,  by  their  brothers 
and  the  rest.  The  Retndcara. 

The  author  of  the  Fraedia,  reading  upapdtaei  (sinner  in  the  third 
degree),  instead  of  apapdtrita  (formally  expelled),  explains  it  guilty  of 
crimes  in  the  third  degree.  Jim^atahava  and  BA0HUirAia>AKA  read 
aitpapdtica ;  that  likewise  signifies  guilty  of  crimes  in  the  third  degree.  In 
the  t!alpateru,  the  text  is  read  ajMtp^jla.  The  exclusion  of  one  formally 
expelled  or  degraded  by  his  kinsmen^  is  expressly  ordained  in  the  text  of 
8anc*ha  and  Lic*hita.  A  sinner  in  the  third  degree  is  only  excluded  from 
participation,  in  the  case  of  repeated  offences :  crimes  are  therefore  mentioned 
ip  the  plural  number.  Degradation  for  a  single  offence  only  takes  place  in 
the  case  of  morp  heinous  crimes.  '*  A  professed  enemy  to  his  own  father :" 
this  accords  with  Vbihaspati  ;  for,  the  exclusion  of  one  who  wilfuUy  omits 
the  performance  of  obsequies  and  the  like  is  thus  propounded.  Though 
adorned  with  many  virtues,  such  as  liberality  and  the  like,  he  is  excluded 
from  participation,  if  he  refuse  to  perform  obsequies  and  simflar  acts  of  pielnr. 
"  Insane  from  his  birth ;"  it  is  hereby  intimated,  that  one  who  subsequently 

*  See  Mbhu,  Chapter  II,  v.  ^1. 
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becomes  insane  from  tb«  pernicious  power  of  mineral  drugs,  or  the  like,  is 
not  excluded,  any  more  than  one  who  subsequently  becomes  blind  or  lame. 
In  the  Vivdda  ChinUknemi,  the  text  is  read  *'  idiot  (jada),  insane,  blind,  or 
lame,'*  instead  of  "  insane,  blind,  or  lame, from  his  birth  (janma)  :"  "idiot" 
is  there  explained,  one  who  is  incapable  of  discrimination.  *'  But  their  sons 
shall  take  the  shares  of  their  parents  ;**.  consequently  their  sons  shall  partici- 
pate as  grandsons ;  or  if  these  be  also  similarly  circumstanced,  their  grand- 
sons shall  take  the  shares  as  great  grandsons  of  the  deceased :  but  if  these  be 
likewise  similarly  circumstanced,  no  argument  is  hinted  to  prove  the  right  of 
their  sons  (who  are  ^oi-greai-grandMong  of  ihs  late  proprietor)  to  take  the 
shares  of  their  parents.  However,  the  don  of  a  d^raded  man  shall  not 
participate. 

CCCXXI. 

DivALA : — On  the  death  of  a  father,  or  other  owner  ofpropertt/j  neither 
an  impotent  man,  nor  a  person  afflicted  with  elephantiasis,  nor  a 
madman,  nor  an  idiot,  nor  one  born  blind^  nor  one  degraded  for  sin, 
nor  the  issue  of  a  degraded  man,  nor  a  hypocrite  or  impostor,*  shall 
take  any  share  of  his  heritage. 

2.  For  such  men,  except  those  degraded,  let  food  and  clothes  be 
provided ;  and  let  the  sons  of  such  as  have  sons  take  the  shares  of 
their  parents,  if  themselves  have  no  similar  disability. 

**  On  the  death  of  the  father ;"  the  meaning  is,  even  on  the  death 
of  the  father.  **  A  hypocrite  ;"  one  who  rigidly  practises  austerities  with 
an  intent  to  deceive.  The  Setndcara. 

Of  course,  sons  have  no  right  to  the  property  of  their  father ;  it  would 
therefore  be  superfluous  to  say,  "  on  his  death  :*'  hence  the  word  '*  even** 
is  supplied. 

A  person  afflicted  with  elephantiasis,  and  who  has  not  made  expiation, 
ie  excluded  from  inheritance  ;  but  one  who  has  made  atonement  shall  take  a 
share,  since  the  sinful  taint  is  removed;  for  that  was  the  sole  cause  of* 
his  exdusion.  This  is  accurate;  and  in  like  manber,  a  person  afflicted  with 
marasmus  is  only  excluded  if  he  have  not  mads  expiation.  It  should  not 
be  argued,  that  the  disability  of  men  tainted  with  sin  is  shown  by  the 
mention  of  persons  degraded  for  their  crimes:  by  the  further  mention 
of  a  *'  person  $ifflicted  with  elephantiasis,"  it  is  intimated,  that  the  disease 
is,  in  its  own  nature,  a  cause  of  exclusion  from  inheritance.  Raghu- 
srANDANA  holds,  that  expiation  for  a  man  afflicted  with  elephantiasis, 
or  other  similar  disease,  is  orduned  for  the  purpose  of  enabling  him  to 
perform  acts  of  religion  ordained  in  the  Vida;  by  parity  of  reasoning, 
he  becomes  competent  to  inherit  property,  as  well  as  to  perform  religious 
ceremonies:  it  is  not  found,  in  any  other  case,  that  a  eoti  competent  to 
perform  obsequies  and  other  acts  of  religion  is  not  qualified  to  inherit. 
Tiie  leper  is  separately  mentioned  to  deny  his  right  of  inheritance ;  which 
might  be  supposed,  because  he  is  not  a  degraded  person. 

Although  the  sinful  taint  be  diminished,  is  not  a  leper  degraded 
because  the  original  crime  was  heinous  ?  It  should  not  be  objected,  that  the 

*  The  term  is  explained  by  some  eommtBUtdrs  *'  s  fraadnlent  wearer  of  sacred  marka." 
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body  in  which  the  offence  was  committed  is  alone  tainted  with  sin,  and  the 
occupant  of  that  bodj  is  alone  degraded ;  but  the  crime  having  been 
perpetrated  in  another  body,  the  occupant  of  the  present  one  is  not  degraded 
There  is  no  argument  by  which  this  induction  can  be  supported.  To  the 
question  proposed,  the  answer  is,  degradation  signifies  that  state  which 
occasions  both  disability  for  acts  of  religion  ordainied  in  the  Vida^  and  9kfi$uU 
doom  to  misery  in  another  world ;  but  leprosy  does  not  occasion  evil  de»Btiny 
in  another  world,  nor  does  it  cause  disabiUty  for  acts  of  religion  :  in  fact,  a 
man  so  tainted  with  sin  ought  not  to  undertake  a  religious  rite,  although 
elephantiasis  and  tlie  like  have  not  ensued. 

Is  not  a  known  crime  the  sole  cause  of  disqualification  fbr  acts  of 
religion  P  and  hence  they  may  be  ddy  performed  by  one  who  is  not 
conscious  of  a  crime  which  he  has  fortuitously  committed  in  his  present 
existence.  Again ;  if  leprosy  be  a  cause  of  disquiilificatiou  for  religious  cere- 
monies, why  should  it  not  occasion  disability  for  inheritance  ?  As  for  the 
assertion,  that,  since  the  injunction  of  penance  would  otherwise  be  fruitless, 
he  becomes  equally  capable  of  possessing  property,  and  of  performing  acts 
of  religion,  (for  there  are  no  grounds  of  preference,)  that  is  not  accurate ;  for 
nothing  opposes  the  assertion,  that  penance  is  undertaken  lest  leprosy  or 
the  like  ensue  in  a  future  birth. 

The  modem  VIchispati  BhattAchabta  holds,  that  a  crime  in  the 
first  degree  is  inexpiable  so  far  only  as  relates  to  the  body  in  which  the  crime 
was  committed  ;  aocordingly  the  oWrvation  of  A^GHtrirAKBAKA  is  accurate, 
that,  since  the  cremation  of  a  husband  guilty,  in  his  present  state,  of  slaying 
a  priest,  is  forbidden,  one  guilty  of  that  crime,  in  a  preceding  state,  is  alone 
iredeemed  by  his  wife  dying  with  him.  If  expiation  were  refused  to  all  bodies 
occupied  by  one  guilty  of  a  crime  in  the  first  degree,  then  cremation  would 
be  denied  to  a  man  tainted  with  sin,  even  though  it  were  committed  in  a 
former  birth ;  the  observation  of  Raghunandana  would  be  therefore 
inaccurate ;  and  a  husband  guilty  of  slaying  a  priest,  in  a  preceding  siate^ 
could  not  be  purified  by  his  wife  dying  with  him.  It  should  not  be  argued, 
that  cremation  is  only  permitted  when  the  degradation  is  unascertained,  the 
crime  committed  in  a  preceding  state  being  unknown ;  but  cremation  is 
refused  when  that  is  ascertained  from  elephantiasis,  or  other  token  of  sin. 
As  in  the  case  of  defilement,  so  in  the  present  instance  there  is  no  ai^ument 
for  requiring  ihepreviaui  ascertainment  of  the  fact :  it  is  not  true,  that,  if  a 
man  employ,  in  the  celebration  of  a  sacrifice,  one  who  has  committed  a  crime 
in  the.first  degree  which  is  unknown,  a  sinful  taint  is  not  tht^reby  contracted ; 
for,  when  many  persons  take  a  repast  in  company,  it  is  directed  by  Bages 
that  a  line  of  separation  be  drawn  with  water,  sand,  or  the  like,  througli 
fear  of  associating  with  a  degraded  man.  Nor  should  it  be  argued,  that 
this  is  not  RAOHVif  akdana'b  opinion ;  but  his  meaning  is,  that  cremation  is 
refused  to  one  who  is  a  known  sinner ;  and  no  sinful  taint  is  contracted,  if  a 
sacrifice  be  performed  by  the  intervention  of  one  guilty  of  slaying  a  priest, 
but  whose  crime  is  unknown :  the  practice  of  drawing  a  Hue  of  separation  is 
founded  on  the  apprehension  of  associating  with  one  who  conceals  a  crime  of 
which  he  is  guilty.  Were  it  so,  the  expression  "  in  a.  preceding  state/* 
would  be  unmeaning.  As  fov  the  exposition,  which  might  be  proposed,  *^  a 
crime  committed  in  a  preceding  state,  which  is  concealed,  is  a  sin  of  a 
preceding  state,  and  one  ktiown  in  this  life  is  a  sin  of  the  present  state** 
that  is  inadmissible ;  for  it  would  be  wrong  to  attribute  to  an  author  an 
implied  meaning  so  ill  justified.  In  like  manner,  adds  Vaghsbpati  Bhat- 
TACHABTA,  if  the  corpse  of  one  who  has  committed  a  crime  which  is  unknown 
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be  burnt,  those  who  burn  the  corpse  must  be  acknowledged  to  be  guilty  of 
an  offence,  as  they  are  if  they  burn  the  corpse  of  one  who  has  concealed 
his  sin. 

This  again  does  not  hold  good :  a  thing  cannot  be  justified  on  the  sole 
consideration  of  any  author*s  assertion,  without  support  from  reasoning,  or 
from  the  express  text  of  a  legislator;  for  the  simple  assertion  of  a  commen- 
tator may  be  anyhow  applied.  For  instance:  a  priest  is  a  human  being 
endued  with  strength;  he  is  not  slain  by  the  simple  imposition  of  hand  or 
foot,  without  blow  or  wound ;  and  that  must  be  known  :  hence,  to  Mvppose 
an  unknown  qffhncey  it  is  necessary  to  revert  to  a  former  birth.  It  should  not 
be  objected,  that  no  argument  proyes  cremation  to  be  forbidden  then  only 
when  the  sin  is  known ;  and  consequently  expiation  is  denied  to  that  body 
alone,  by  the  occupant  of  which  the  crime  was  committed.  To  secure  the 
effect  of  dying  with  a  husband,  namely,  atonement  for  the  crime  of  one 
guilty  of  slaying  a  priest,  as  it  is  necessary  (this  being  an  occasional  rite) 
that  the  occasion  of  it  be  ascertained ;  so  likewise  in  a  prohibited  case,  the 
cause,  being  ascertained,  ought  to  be  considered  as  a  sufficient  ground  for 
invalidating  the  act.  This  really  occurs  in  the  case  of  one  who  takes  a 
repast  on  the  elerenth  day  of  the  moon,  not  being  aware  of  the  date.  It 
should  not  be  arjzued,  that  no  sin  is  committed  inf  such  unintentional  breach 
of  an  enjoined  fait.  As  merit  is  not  gained  by  one  who  abstains  from  food 
on  the  night  of  ^ita,*  without  being  aware  of  that  rigoroue  fast ;  so  a  for- 
bidden act,  being  done,  produces  the 'sin  consequent  on  auch  act,  although 
the  cause  why  it  should  have  been  emitted  were  unknown.  It  is  indeed 
declared,  as  an  inference  drawn  from  the  texts  of  Mbnu  and  YIjkyawalcya, 
that,  although  a  crime  be  unatoned,  an  act  done  ignorantly  is  valid :  hence 
the  cremation  of  one  whose  crime  was  unknown  is  valid ;  but  those  who 
burn  his  corpse  contract  a  sinful  taint. 

Menu  : — ^The  gods  declared  three  pore  thing  peculiars  to  BrhJimanas ; 
what  has  been  defiled  without  their  knowledge ;  what  in  cases  of 
doubt  they  sprinkle  with  water ;  and  what  they  commend  with  their 
speech* 

YAjnyawalcya  : — What  is  not  known  to  have  been  defiled  is  ever  pure. 

If  it  be  said,  leprosy  must  also  be  affirmed  to  be  a  cause  of  disability 
for  performing  acts  of  religion  ordained  in  the  Fida;  to  disqualify  one  who 
does  not  know,  through  his  acquaintance  with  the  law,  that  this  leprosy 
proceeds  from  a  crime  formerly  committed ;  and,  for  the  purpose  of  disquali- 
lying  one  who  is  ignorant  of  the  law,  it  is  not  necessary  that  some  person 
should  tell  him,  "  it  is  inferred  from  this  leprosy  that  a  crime  was  committed 
by  thee  in  a  former  state  ;"  then  the  answer  is,  admitting^that  leprosy 
is  also  a  cause  of  disability,  what  difficulty  follows  P  what  prevents  a  sin 
ascertained  by  leprosy,  or  the  like,  becoming  the  cause  of  disability  for 
performing  acts  of  religion  ordained  in  the  Veda  ?  Yaghsspati  Bhatta« 
CHABTA,  who  contends  that  atonement  is  denied  to  that  body  in  which 
a  crime  in  the  highest  degree  was  committed,  only  admits  that  a  body 
infected  with  sanious  leprosy,  which  is  a  token  of  a  heinous  crime,  cannot 
obtain  atonement.  But  if  the  sinful  taint  be  removed,  that  consequence  is 
obviated.     The  following  text  declares  sanious  leprosy  to  be^the  worst  sort : 

*  On  the  14tb  lunar  day  of  Pkdlguna, 
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CCCXXIL 
Bhawishya  pur&na : — Hear,  0  priest !  the  enumeration  of  various  torts 
of  leprosy,  the  last  worst  than  the  first :  blisters  on  'the  feet,  a 
deformity  in  the  generative  organs,*  cutaneous  fissures,  true  ele- 
pkantiasis,  ulcers,  coppery  blotches,  black  and  (eighthly)  white 
leprosy. 

3.  Anong  these,  that  leper  is  most  vile,  in  respect  of  all  religious  acts, 
who  is  afflicted  with  ulcers  on  all  his  limbs,  especially  on  his  temples, 
forehead,  and  nose. 

4.  When  he  dies,  let  his  corpse  be  cast  near  a  sacred  river,  or  other 
holy  place,  or  at  the  root  of  a  sacred  tree ;  let  not  a  funeral  cake  or 
libation  of  water  be  ofiered,  nor  his  corpse  be  burnt,  nor  obsequies 
be  celebrated. 

5.  Should  a  man  through  affection  bum  the  corpse  of  a  leper,  who 
has  been  six  or  even  three  months  infected  with  the  disease,  tliat 
man  must  perform  the  lunar  penance  of  an  anchoret,  f 

Among  those  lepers  of  eight  sorts,  he  who  is  incapacitated  for  all 
solemn  rites  is  described  (this  word  must  be  supplied)  as  afflicted  with 
ulcers  in  all  his  limbs,  or  on  his  temples,  foreliead,  or  nose.  Since  tliis 
is  merely  illustrative,  he  who  is  infected  with  that  foul  leprony  which  is  * 
attended  with  ulcers  on  any  other  part  of  the  body,  is  abominated,  and 
disqualified  for  all  solemn  rites.  Or  the  term  ^*  on  all  his  limbH,"  being 
employed  by  the  same  rule  by  which  two  names  for  kine  are  used  at  once  in 
a  general  and  particular  sense,  the  meaning  is,  '*  on  any  part  of  tlie  body, 
whether  the  temples  and  the  rest,  or  parts  diifereut  therefrom.*'  Or  else 
the  meaning  may  be,  '  afflicted  with  ulcers  on  any  one  or  more  of  all  the 

*  parts  of  the  body,  or  especially  with-  those  otlmr  ulcers  called  coppery, 

*  black,  or  white  sores,  on  any, one  of  the  parts  specified,  namely,  the' temples 

*  and  the  rest :  he  who  is  afflicted  with  any  one  of  these  diseases  is  most 

*  abominated.*  "  A  leper  who  has  been  six  or  even  three  months  infected 
with  the  disease,  4&c.,"  according  to  the  first  opinion,  if  lepers  4^*i  who  had 
been  six  months  afflicted  with  one  of  the  other  seven  sorts,  or  three  months 
infected  with  sanious  leprosy,  tlieir  bodies  shall  not  be  burnt ;  and,  if  they 
live,  they  become  incapable  of  inheritance.  Or  the  meaning  is, '  after  tliree 
'  months,  if  the  sanious  leprosy  spread  over  all  the  limbs ;  after  six  months, 
'  if  it  only  invade  the  temples  or  the  like.'  Or  the  sense  may  be,  *  after  six 
'  months,  if  tiie  sanious  leprosy  invade  any  part  of  the  body  in  general; 

*  after  three  months,  if  it  consist  in  a  coppery  sore  or  the  like,  which  especi* 
'  ally  attacks  the  temples  and  other  pai;;ts  mentioned  in  the  text.* 

It  is  said,  that,  the  sinful  taint  being  removed  after  penance  performed, 
the  degradation  of  the  leper  would  be  set  aside :  neither  Raohunandana 
nor  S^LAPAHi  have  inferred,  from  the  separate  mention  of  the  leper,  that 
his  corpse  shall  not  be  burnt,  although  he  had  performed  penance.  The 
unfitness  for  cremation  after  death  being  th$is  removed,  he  therefore  becomes 

*  See  BixKU,  Chapter  XI,  y.  49.    Dutchermant  the  term  which  occun  in  the  text,  is 
explained  as  signifying  the  natural  want  of  the  foreslcin. 
t  Mkhd,  Chapter  XI,  v.  219. 
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competent  to  perform  acts  of  religion  during  his  life;  and  this  being  proved, 
his  right  of  inheritance  is  likewise  established  by  parity  of  reasoning ;  and 
the  leper  is  again  expressly  mentioned  by  the  same  rule  by  which  two  names 
for  kiue  are  at  once  employed  in  a  general  and  particular  sense:  since 
his  degradation  can  only  be  inferred  hy  logical  rtoMomngy  men  of  weak 
understanding  would  not  readily  apprehend  it ;  the  lepor  is  therefore  eepa^ 
rately  mentioned^  to  assist  ready  apprehension.     The  same  roust  thert^lore 
be  understood  in  respect  of  obstinate  agonizing  diseases  (CCCXX).     The 
opinion  of  BAeHUVANABAKA  and  the  rest  cannot  be  impugned  on  the 
sole  ground  of  the  leper  being  separately  named.      As  for  what  is  affirmed, 
that  although  the  sinful  taint  proceed  from  the  murder  of  a  priest,  or  other 
heinous  crime,  it  is  diminished  by  long  endurance,  and  is  therefore  no  eaune 
.of  degradation;  and  hence  the  leper  is  separately  mentioned,  because  he 
caimot  be  included  in  the  term  "  degraded  man  :'*  f to  which  it  should  not 
be  objected,  that  although  the  sinful  taint  be  diminished  by  long  sufferance, 
the  nature  of  the  taint  remains  unaltered  ;  and  RA6HT7i!rAin>AKA  is  accurate 
in  admitting,  that  bodies  of  men  who  had  black  teeth,  or  other  corporeal 
marks  of  sin,  must  not  be  burnt;  were  it  so,  it  would  be  necessary  to 
perform  the  penance  of  twelve  yearu  :*)  that  is  wrong  ;  for  legislators  have 
propounded  penances  equivalent  to  the  sufferance  of  such  pains  as  would  be 
produced  by  that  sinful  taint;  and  in  the  interval,  when  much  has  been 
already  suffered,  a  penance  equivalent  to  such  part  as  remains  to  be  endured. 
*'  Degarded  man"  must  be  explained  '  one  who  has  done  a  criminal  act ;' 
else,  since  the  issue  of  an  outcast  may  be  sufficiently  described  by  the 
simple  term  "  degraded,"  the  expression  "  issue  of  a  degraded  man**  would 
be  superfluous.     But  this  man  (the  leper)  is  not  one  who  has  done  a 
criminal  act;  for  it  was  not  done  by  him  in  his  present  body.     If  it  be 
argued  that  disability  must  be  affirmed  of  him  who  is  tainted  with  the  sin 
consequent  on  that  act,  lest  the  offender  become  capable  of  possessing 
inherited  property  when  two  days  have  elapsed  after  the  murder  of  the 
priest,  or  other  crime  committed,  since  the  act  itself  is  not  of  long  duration, 
then   the  son    of  the  leper  would   be  also  disqualified.     Tfierefore  the 
occupant  of  the  body,  %y  which  a  criminal  act  was  committed,  is  alone 
disqualified  by  reason  of  the  sinful  taint  arising  from  an  act  of  the  body ; 
and  the  leper  is  separately  mentioned  to  sugi^est  disability  so  long  as  the 
sinful  taint  remains,  although  he  occupy  a  different  body.     Then  a  man 
who  has  black  teeth  or  the  like  would  be  capable  of  inheritance,  and  so 
forth,  even  though  penance  have  not  been  performed  ;  and  if  this  be  deemed 
admissible,  one  who  is  afflicted  with  slight  elephantiasis  being  disqualified, 
though  he  be  not  a  greater  sinner  than  one  who  has  black  teeth,  would  not 
this  be  an  unjust  disparity  ?  By  the  word  leper  must  be  understood  one 
infected  with  the  sanious  kind  ;  a  man  afflicted  with  slight  leprosy,  and  one 
who  has  black  teeth  and  the  like,  retain  their  right  of  inheritance^  and  so 
forth  :  accordingly  the  man  who  is  infected  with  a  particular  sort  of  leprosy, 
being  alone  described  in  the  Bhavoishya  purdna  as  an  abominated  person 
(CCCXXII  3),  the  denial  of  cremation  must  be  understood  of  him  alone. 
It  should  not  be  objected,  that  a  man  infected  with  grievous  leprosy  is 
disqualified  under  the  authority  of  the  text,  although  he  have  perf<Mn(ne4 
penance,  since  no  argument  exists  by  which  it  can  be  proved  that  the  term 
**  a  person  afflicted  with  elephantiaeis'*  (CCGXXI)  bears  the  seoon^huy 
sense  of  "  tainted  with  sin."       If  one  who  laboured  under  the  full  taint 
of  sin  regain  his  rights  when  he  has  performed  penance,  and  one  who 

*  Menu,  Chapter  XI,  v.  73. 
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laboura  under  the  remains  of  8nch  sinful  tunt  be  disqualified,  although  he 
have  performed  penance,  the  disparity  would  he  unjust.  Not  the  disease, 
but  the  sin  alone  is  the  cause  of  disability.  This  is  stated  on  the  authority 
of  the  dpinion  delivered  by  YIohbbpati  BhattIohIbxa. 

According  to  RAemnrAimAVA,  they  who  have  black  teeth  and  the  like, 
as  well  as  he  who  is  a£9icted  with  slight  elephantiasis,  (should  penance 
be  unperformed,)  can  neither  be  burnt  qfter  their  decease,  nor  succeed  to 
property  dmrimg  ikeir  Uvea ;  for  these  also  axe  sinners  in  the  first  degree, 
and  the  text  expresses. 

CCOXXIIL 
Brakme  purdna : — ^They  who  have  committed  crimes  in  tiie  first  degree, 

are  considered  as  degraded  persons. 

Would  not  the  son  of  a  leper,  bom  before  the  disease  broke  out,  be 
disqualified  as  the  issue  of  a  degraded  man  ?  Say  not,  that  is  admissible ; 
for  it  would  be  inconsistent  with  approved  usage.  Nor  should  it  be  affirmed, 
that  in  this  place  *'  degraded  man  '  signifies  one  tainted  with  a  sin  in  the 
first  degree ;  but  in  the  expression  "  issue  of  a  degraded  man,'*  it  signifies 
the  occupant  of  that  body  whence  the  sinful  act  proceeded.  There  is  no 
argument  on  which  various  senses  can  be  established  for  the  word  *'  degraded**  * 
twice  used  in  the  same  sentence  (GCCXXl).  If  this  be  proposed,  the 
answer  is.  No;  for,  in  both  instances,  the  term  degraded  relates  to  the 
occupant  of  that  body  whence  the  sinful  act  proceeded.  For  this  reason 
only  is  the  leper  separately  mentioned ;  and  thus,  afber  premising  degrada- 
tion (CCCXXIII),  the  cremation  of  outcasts  being  forbidden  in  the  Brahme 
purdfkt  (CCCXXIY),  the  cremation  of  lepers  is  consistently  forbidden  in 
the  Blmoiehya  purdna  (CCCXXII),  as  they  are  outcasts.  Degradation 
there  signifies  the  state  of  one  guilty  of  a  crime  in  the  first  degree,  and 
so  forth.  Consequently,  cremation  and  the  like  being  allowed  to  one  who 
has  performed  penance,  since  he  is  no  longer  an  outcast,  the  performance  of 
prescribed  acts  of  religion,  such  as  obsequies  and  the  like,  is  also  deduced ; 
and  that  being  proved,  bis  right  of  inheritance  is  also  established. 

OCCXXIV. 
BrcJmepuT&na: — Of  degraded  persons  there  shall  be  no  cremation, 
nor  fmieral  sacrifice,  nor  gathering  of  their  bones* 

By  parity  of  reasoning,  should  not  one  who  has  black  teeth  or  the 
like,  and  by  whom  penance  has  not  been  performed,  be  incapable  of  inheri- 
tance ?  but  that  is  not  declared  by  the  text;  his  exclusion  from  inheritance 
is  intimated  by  NIbiba  (GCCXX  2).  ^atatapa  has  used  the  word 
*'  malady,*'  which  is  synonymous  with  disease,  as  also  signifying  black  teeth 
and  other  morbid  changes. 

cccxxv. 

'Satatapa  :-— The  morbid  mark  proceeding  from  a  heinous  crime  is  ' 
reproduced  in  seven  mcceaeiee  births :  the  right  of  inheritance  is 
obstructed  by  malady ;  but  that  is  removed  by  the  first  or  conmion 
penance  and  the  like.* 

*  Crkh'hMi:  Mnu,  Chapter  XI,  y.  209  aad  213,  (aee  al«>  125.)  The  term  very 
freqottitly  oocnrs  in  that  Chapter,  and  is  translated  serere;  bati  taken  as  the  name  of  a 
pwtkiUar  tan  of  peniBoe»  it  seems  to  bo  the  tame  with  that  of  FbaiIpati. 


Digitized  by  VjOOQ IC 


432  EXCLUSION  FROM  PARTICIPATION.  [bOOK  V.  CH.  V. 

2.     And  so  is  leprosy,  marasmus,  gonorrhoea,  and  dysentery. 

Any  mark  proceeding  from  a  heinous  crime  is  thus  deRcribed  as  malady 
or  disease.  Vishnu  also  mentions  black  teeth  as  the  mark  of  a  sIh  in  the 
first  degree. 

CCCXXVI. 

Vishnu:— They  who  have  suflTered  the  pains  experienced  in  hell,  and 
have  passed  through  the  reptile  state,  bear  the  marks  of  their  yet 
unexpiaied  crimes  in  the  human  form ;  an  atrocious  sinner  becomes 
leprous ;  the  slayer  of  a  p4w  is  afflicted  with  marasmas ;  a  drinker 
of  spirits  has  black  teeth ;  a  stealer  of  gold  has  whitlows  on  his 
nails ;  the  violator  of  his  preceptor's  (guru)  bed  has  a  deformity  in 
the  generative  organs. 

In  the  text  of  Devala  the  word  "  elephantiasis"  is  illustrative  of  these 
morbid  changes;  for,  in  texts  which  will  be  quoted,  it  is  expressed  by 
the  general  term  '  disease'  or  *  malady.'  Then  a  man  afflicted  by  gonorrh(Ba, 
or  dysentery,  would  be  also  disqualified.  Gonorrhoea,  dysentery,  and  the 
rest,  may  also  proceed  from  the  pernicious  effects  of  drugs ;  but  if  they 
be  ascertained  to  be  the  marks  of  an  atrocious  crime,  or  of  sin  in  the 
highest  degree,  disability  is  admitted  by  the  terms  of  the  text  of  Nabkba 
(CCCXX  2.)  It  is  the  same  in  the  case  of  one  who  becomes  insane  in  the 
course  of  his  life.  It  should  not  be  objected,  that  the  special  mention 
of  him  who  is  afflicted  with  ulcers  (CCCXXII  3)  would  be  superfluous. 
The  distinction  is  this,  men  afflicted  with  very  slight  elephantiasis  and  the 
like  are  competent  to  perform  the  constant  rites;  but  one  infected  with 
grievous  leprosy  is  not  capable  of  performing  them. 

To  reconcile  the  discordant  opinions  of  many  wise  persons  concerning 
the  competence  of  a  leper  to  inherit  and  to  perform  acts  of  religion^  various 
modes  have  been  exhibited.  But,  according  to  both  opinions,  a  man  infected 
with  grievous  leprosy  is  in  effect  capable  of  inheriting  when  he  has 
performed  penance :  according  to  Raohuttahdana  and  others,  men  afflicted 
with  elephantiasis,  marasmus,  honey-coloured  gonorrhooa,  black  teeth 
and  other  distempers  difficultly  cured,  are  incapable  of  inheritance  so  long  as 
penance  be  unperformed :  according  to  VAchbspati  BhattaghAbta,  they 
are  capable  of  inheritance.  Bhavadxva  holds,  that  a  leper  who  has  not 
performed  penance  is  excluded  from  succession.  This  brief  exposition  may 
suffice. 

'^  A  madman,"  in  the  text  of  Devala  (CCCXX I),  signifies  one  insane 
from  his  birth ;  for  the  import  is  the  same  with  that  of  the  text  of  Kabbba 
^  (CCCXX  2).  BAOHimAirDANA  explains  "  idiot,-'  one  who  cannot  support 
the  performance  of  dutiea^ :  others  explain  the  term,  void  of  understanding. 
**  Blind,"  signifies  bom  blind ;  for  it  coincides  with  the  text  of  Nabbda. 
One  degraded  for  sin  is  he  who  has  slain  priests,  or  committed  some  other 
atrocious  crime,  and  who  has  not  performed  penance,  hut,  on  the  contrary^  is 
averse  from  it ;  for  Raghunavbaka  says,  aversion  from  penance  on  the  part 
of  the  fallen  sinner  contributes  to  the  forfeiture  of  his  right  to  his  own  pro* 
perty.  His  not  being  averse  from  penance  contributes  to  his  right  in  the 
paternal  estate.  But  Yachespati  Bhattachabta  affirms,  that  *  aversion 
<  from  penance  is  no  cause  of  forfeiting  his  right  in  his  own  estate ;  penance^ 
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*  or  other  atonement,  which  legalizes  his  eUdm  to  property,  can  only  be  per- 

*  formed  with  money  begged,  during  his  fallen  state,  from  his  son,  or  from 

*  some  other  person.      It  is  not  proper  to  affirm,  that  his  property  in  wealth 

*  acquired  during  his  fallen  state  is  forfeited  by  reason  of  his  degradation.    A 

*  degraded  sinner  would  he  always  compelled  to  rob  for  his  subsistence. 
'  Howetrer,  should  the  son  or  other  person  take  the  heritage,  and  yet  refuse 
'  to  give  money  for  the  penance  to  be  performed^  he  ought  to  be  compelled  to 

*  give  it.*  According  to  his  opinion,  the  matter  is  not  in  this  case  regulated 
by  aversion  from  penance. 

"  The  issue  of  a  d^^raded  man  ;**  issue  born  afber  the  commission  of  the 
act,  which  is  punished. by  degradation;  for  this  agrees  with  the  text  of 
ViBHNU  (CCCXXVII).  A  hypocrite  or  impostor  is  explained,  in  the 
Meindeara,  one  who  rigidly  practices  austerities  with  a  fallacious  intent. 

CCCXXVII. 

Vishnu,  after  premising  the  fallen  sinner,  the  eunuch,  and  the  rest :  — 
The  legitimate  sons  of  these  are  eharers  of  the  potrinumy;  but  not 
the  sons  of  a  degraded  man,  bom  after  the  commission  of  the  act 
which  is  punished  with  degradation,  nor  those  who  are  procreated 
in  the  inverse  order  of  the  classes :  their  sons  do  not  participate  even 
in  the  property  left  by  the  paternal  grandfather. 

*'  Of  these"  persons  above  mentioned,  the  legitimate  sons  (that  is  merely 
illustrative,  for  the  eunuch  can  have  no  son  of  his  body,)  are  sharers :  the 
sense  must  be  so  completed.  The  legislator  excepts  the  o£&pring  of  an 
outcast,  "  but  not  the  sons  of  a  degraded  man,  Slo.**  '^  Kor  those  who  are 
procreated  in  the  inverse  order  of  the  classes,*'  by  a  man  of  the  military  or 
other  lower  class,  on  a  wife  of  the  sacerdotal  or  other  higher  class  ;  or  by  a 
,  Brahmana  on  a  Cshatriya  wife,  espoused  subsequently  to  his  marriage  with 
a  VaUtya  one,  and  so  forth. 

The  legislator  also  declares  their  offspring  unentitled  to  participation  : 
''their  sons,  J^."  ''Property  left  by  the  paternal  grandfather:**  this  is 
merely  illustrative,  say  some  lawyers,  and  it  includes  wealth  left  by  the 
great-grandfather.  But  others  affirm,  that  their  grandsons  have  a  claim  to 
the  estate  of  the  paternal  great-grandfather,  because  the  text  onUf  expresses 
"  property  left  by  the  paternal  grandfather.**  It  should  be  considered,  that 
no  argument  exists  on  which  the  secondary  sense  can  be  assumed. 

CCCXXVHL 

BaudhIyana  :— Persons  incapable  of  transacting  business,  blind  men, 

idiots,  those  who  are  immersed  in  vice,  or  afflicted  by  incurable 

diseases,  and  even  those  who  neglect  their  duties,  (but  not  the 

degraded  nor  their  idsue,)  let  the  heiris  supply  with  food  and  apparel. 

"Persons  incapable   of  transacting  business;*'  not  beeome  capable 

of  civil  transactions.  The  Retndeara. 

The  terms  may  be  also  explained,  neglecting  civil  affairs,  and  solely 

devoted  to  acts  relative  to  another  world.     "  With  food  and  apparel  ;*' 

according  to  the  Retndeara,  thie  thall  heeupplied  out  of  their  own  allotments 

committed  to  kinsmen  in  trust  for  their  uee.     "  Blind  men  ;"  persons  bom 

"blind.  "  Those  who  are  immersed  in  vice ;"  the  term  (vyaeana)  is  explained 

el 
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by  AiCEBi.,  danger  or  ddamity,  faUing  low  or  erring,  vice  proceeding  from 
lust  or  wrath  :  consequently  the  heir  must  support  those  who  have  fallen  ofl^ 
from  their  duty,  that  is,  who  are  addicted  to  gaming  and  the  like  ;  and  such 
as  are  impelled  by  vice  proceeding  from  lust,  that  is,  addicted  to  the  fre- 
quentation  of  courtesans ;  and  those  who  are  impelled^  by  vice  proceeding 
from  wrath,  or  who  always  design  mischief  to  others :  it  follQws  from  the 
"knaintenance  ordained,  that  they  shall  be.  excluded  from  participation. 

The  Brahme  purdna  expressing  that  irreligious  impostors,  and  those 
whose  minds  are  perverted,  shall  not  he  burnt  ;  and  Raghufan bava 
expounding  the  last  term  as  signifying  those  who  maliciously  injure  others  ; 
it  is  established,  that  to  such  as  ave  malignantly  jinischievous,  cremation 
shall  be  refused ;  it  is  therefore  reasonable  that  they  should  be  excluded  from 
inheritance.  "  Afflicted  by  inewrubU  diseases  ;*'  by  elephantiasis  or  the  like. 
^' Those  who  neglect  their  duties;"  or  who  are  disqualified  for  acts  of 
religion,  such  as  sacrifice  or  the  like.  Thus  a  iimilar  term  x$  used  in  the 
following  ver$e : — 

Wealth  is  conferred  for  the  sake  of  defraying  sacrifices ;  therefore 

distribnte  it  axoong  honest  persons  for  that  purpose,  but  not  among 

woBien,  ignorant  men^  or  sacix  as  neglect  their  duties.* 

"  Ignorant ;"  unaoquauited  with  the  ^ay^ri;  not  knowing  the  sense  of 
that  prayer.  Rudeadhaha. 

"  One  who  neglects  his  duties ;"  one  who  performs  not  the  ceremonies 
enjoined  at  morning  and  evening  twilight,  and  at  noon,  nor  other  daily  acts 
of  religion :  a  woman  is  disqualified  for  sacrificing,  because  she  is  incapable 
of  sacred  knowledge.  The  legislator  declares  an  ignorant  man,  and  one  who 
neglects  his  duties,  incompetent  to  sacrifice. 

Him  who  neglects  solemn  rites,  the  ignorant  man,  one  who  is  aiHictod 
by  a  greivons  malady,  and  one  idio  acts  accoixling  to  his  mere 
pleasure,  the  wife  have  declared  impure  even  until  death. 

Consequently,  by  declaring  them  impure  until  their  death,  it  is  intimated 
that  they  are  unfit  for  celebrating  a  sacrifice,  for  which  purity  is  required. 

But  JiHUTAVlHAVA  reads  atmrmaparmmak  ''  tiiose  who  practise  whi^ 
'*  is  inconsistent  with  duty,"  instead  of  iMormtfidl,  ^  those  who  neglect  their 
duties :"  according  to  his  opinion,  persons  addicted  to  gaming  and  the  Hke 
are  intended  by  that  term.  "  But  not  the  degraded,  nor  their  issue  ;*'  Dbus, 
excluding  outcasts  and  their  offspring  from  supplies  even  of  food  and  apparel, 
it  surely  follows  that  they  are  deprived  of  their  shares. 

CCCXXIX. 
MxNU :— Eunuchs  and  oulcaets,  persons  bom  blind  or  deaf,  madmen, 

idiotfi,  the  dumb,  and  such  as  have  lost  the  use  of  a  limb,  are  excluded 

from  a  share  of  the  h^itage ; 
2.     But  it  ts  just  that  ihe  heir  who  knows  his  duty  should  give  all  of 

them  food  and  raiment /or  life  without  stint,  according  to  the  best 

of  his  power :  he  who  gives  them  nothing,  sinks  assuredly  to  a  region 

of  purmlunmt^ 

*  See  Chapter  VIU,  (v.  CCCCXIII.) 
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3.     If  the  etmuch  and  the  re»t  should  at  any  time  desire  to  marry, 

and  if  tlie  wife  of  the  eunuch  should  raise  tip  a  son  to  him  by  a  nrna 

UgaUy  appaintedy  tJtat  san^  and  the  issue  of  such  as  have  children, 

shall  be  capable  of  inheriting. 

*'  Persons  boru  blind  :**  by  the  mention  of  birth  the  legislator  suggests 
the  incurableness,  not  the  origin  of  the  blindness.  "  Idiot  ;*'  devoid  of 
knowledge  of  himself  and  others.  By  the  mention  of  '^  such  as  have  lost 
the  use  of  a  limb,*'  persons  lame  or  the  like,  who  are  disqualified  for  acts  of 
religion  ordained  by  revealed  and  memorial  law,  are  suggested.  To  all 
these,  namely,  to  eunuchs  and  the  rest,  food  and  raiment  must  be  given 
without  stint  as  long  as  they  live.  **  If  the  eunuoh  and  the  rest  should  at 
"  any  time  desire  to  marry  :"  this  apposition  is  in  the  form  called  bahuhrihi, 
not  however  connecting  the  attribute  or  proposition  mth  each  member  of 
the  compound  term  ;  for  the  eunuch  is  ittcapaUe  of  procreating  oflbpring. 
But  the  author  of  the  Praedia  considers  *'  impotence"  as  deterniinately 
giguifying  incapacity  of  propagation,  arising  from  a  defect  which  may 
hereafter  be  removed :  he  does  not  therefore  acknowledge  the  apposition  to 
be  that  form  of  hahubrihi,  which  connects  not  the  attribute  with  each 
member  of  the  compound  term.  Thus  far  the  Retndeara,  The  meaning  is, 
as  persons  afflicted  by  a  hopeless  malady  must  be  supplied  with  food  and 
raiment,  so  must  he  who  is  afflicted  by  incurable  blindness,  and  so  forth. 
That  is  not  the  opinion  of  OullAcabhatta  ;  for  he  expounds  the  text, 

*  eunuchs,  fallen  sinners,  persons  born  blind,  or  devoid  of  the  sense  of  hearing, 

*  madmen,  those  who  support  not  the  performance  of  duty,  and  such  as  are 
'  deprived  of  i<peech.'  JiMtrTAvlHAKA  says  the  word  *'  born"  is  connected 
both  with  "  blind"  and  with  "deaf."  In  expounding  the  text  of  Dvyaia 
above  cited  (GCCXXI),  he  says  ''blind"  signifies  born  blind;  for  this 
coincides  with  the  expression  "  bom  blind  or  deaf'  in  the  text  if  Mbku. 
In  practice,  the  succession  of  one  who  becomes  deaf  in  the  course  of  his  life 
occurs,  even  though  the  deafness  be  incurable  :  the  same  is  also  proper  in  a 
case  of  blindness.  Consequently  the  term  must  be  understood  as  signifying 
one  born  blind,  or  bom  dea^.  It  is  expressly  declared  by  Nabeba  (CCCXX). 
"  Idiots  :"  through  want  of  knowledge,  not  through  absorbed  oontemplation 
of  the  divinity  (in  which  etttte  a  man  ie  wholljf  insennble  to  every  oeourrence, 
and  might  therefore  come  within  the  definition  of  idiot)*  ''Suoh  as  have 
lost  the  use  of  a  limb;"  not  such  as  have  lost  any  organ  generally,  (for 
that  would  include  a  vain  repetition  of  the  terms  blind  and  deaf)  ;  but  such 
as  have  lost  the  use  of  some  one  limb  ;  for  example,  wanting  the  use  of  a 
hand,  or  of  a  foot.  The  repetition  of  "  blind"  and  the  rest  may  be  supposed 
by  the  same  rule  by  which  two  names  of  kine  are  at  once  employed  in  a 
general  and  particular  sense.  ''Wanting  the  use  of  a  foot"  in  effect 
signifies  lame. 

The  construction  of  the  second  text  (CGCXXIX  2)  is  jbhis  :  it  is  just 
to  give  all  of  them^  namely  eunuchs  and  the  rest,  food  and  raiment  for  life. 
.  From  the  conclusion  of  the  second  verse  (CGCXXIX  2)  it  must  bii  inferred, 
that  he  who  does  not  willingly  give  food  and  raiment^  shall  be  compelled  to^ 
give  it.  The  use  of  supposing  an  apposition  in  that  form  of  hahuMhi  which 
connects  not  the  attribute  with  each  member  of  the  compound  term,  is» 
that  the  word  to  which  the  term  "  and  the  rest"  is  subjoined,  may  not  be 
included  in  the  apposition :  hence  the  meaning  would  be,  '  if  the  rest, 
excluding  the  eunuch,  should  desire  to  marry.'  But  that  is  questionable  ; 
for  Mbnv  declares  that  an  eunuch  may  adopt  a  son  begotten  on  his  wife 
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duly  authorized  (CCXXXI*),  and  Baudhatana  has  delivered  a  similar 
text  (CCXXXVIl).  According  to  the  author  of  the  Praedia,  this  law 
(CCCXXIX  8)  regards  one  who  becomes  impotent  in  the  course  of  hi« 
life.  That  is  questionable ;  for,  as  one  who  becomes  blind  in  the  courne  of 
his  life  ought  to  share  the  heritage,  so  ought  one  who  becomes  impotent. 
As  it  is  recorded  in  the  Bhardta,  that  Sic'han'dini,  daughter  of  Drlpaba, 
did  espouse  a  wife,t  so  it  may  likewise  happen  that  an  eunuch,  mistaken 
for  a  man,  may  contract  a  marriage.  Impotence  is  of  two  kinds :  the  impo- 
tence of  one  who  is  deprived  of  the  generative  organ,  and  the  iiicapaeity  of 
doing  the  virile  act,  although  the  generative  organ  exist.  The  last  is 
described  by  Cattataka. 

CCCXXX. 

Catyayana  : — He  is  called  impotent  whose  urine  froths  not,  whose 
feces  sink  in  water,  and  whose  generative  organ  is  deficient  in 
erection  or  in  seminal  jaiees. 

Although  the  eunuch  and  the  rest  should  not  marry,  they  may  adopt 
children,  such  as  sons  given  and  the  rest ;  and  therefore  the  phrase  "  if  they 
should  desire  to  marry*'  is  exceptionable.  If  the  degraded  sinner  have 
a  wife  married  before  he  became  an  outcast,  the  son  of  hU  wife,  or  other 
male  child  adopted  during  his  degradation,  and  the  son  of  liis  body 
procreated  before  it,  may  claim  shares  of  the  heritage ;  as  appears  from  texts 
of  Dkvala  and  others  above  cited. 

CCOXXXL 
Tajnyawalcta  :^An  outc^tst  and  his  son,  an  eunuch,  one  Jame,  a 
madman,  an  idiot,  one  bom  blind,  and  he  who  is  afflicted  by  an 
incurable  disease,  must  be  maintained  without  any  allotment  of 
shares. 

**  His  son,"  procreated  after  his  degradation.  ''  An  idiot  ;*'  one  whose 
intellectual  faculties  are  imbecile.  ^*An  incurable  disease;"  a  hopeless 
leprosy  and  the  like.  By  this  term  ^^  and  the  like,"  other  persons,  described 
by  other  Sages  as  excluded  from  participation  but  entitled  to  maintenance, 
should  be  comprehended  in  this  law.  The  Retndcara. 

He  who  cannot  walk  on  either  foot,  says  Jim^avAhaka,  is  lame. 
According  to  his  opinion,  if  one  foot  can  be  used  in  walking,  there  is  no 
true  lameness.  He  who  cannot  walk  on  both  his  feet,  say  modern  lawyers, 
is  lame.  According  to  their  opinion,  if  both  feet  can  be  used  in  walking, 
then  onfy  is  there  no  lameness :  consequently  a  man  is  called  lame,  even 
though  he  can  move  on  one  foot.  The  opinion  of  Jim^avIhaita  is  alone 
correct;  for,  i^  the  text  of  Mnrr,  the  general  failure  of  organs  b  ngt 
signified  by  the  expression  '*  such  as  have  lost  the  use  of  a  limb,"  (literally 
such  as  hAve  not  their  organs :)  were  that  the  meaning,  one  who  had  only 

*  The  compiler  has  cited  the  commencement  of  another  text  in  BIbiiu*8  name.  I  have 
made  the  reference  to  a  similar  text  of  Mbi u.  T. 

t  Dbupada,  during  hit  wife's  pregnumcy.  vowed  he  wonld  kill  the  child  ahotild  it  prove 
female  :  his  wife,  to  save  her  infant,  imposed  Sio'baii'ouii'  on  her  husband  for  a  son.  A 
fable  is  told  of  her  exchanging  lezes  with  a  Yacsha,  or  benevolent  genius.  T. 
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loftt  the  use  of  his  liands  would  .be  capable  of  inheriting.  Logicians  do  not 
acknowledge  any  essential  property  common  to  all  organs  and  peculiar 
to  them :  hence  a  general  failurf^  of  them  all  cannot  be  affirmed  by  a  single 
term  ;  but  the  general  failure  of  a  particular  one  may  he  to  affirmed.  That 
may  be  the  total  failure  of  power  to  vse  the  hands  or  feet ;  the  total  failure 
of  the  sense  of  smelling  or  tasting ;  the  deprivation  of  sight,  which  eonsiitute$ 
blindness;  deprivation  of  hearing,  which  conttitutCB  deafness;  the  total 
failure  of  the  generative  organs,  which  U  called  im potency  ;  dumbneM,  or 
the  total  failure  of  speech,  which  depends  upon  the  tongue:  if  the  organ  of 
excretion  were  totally  deficient,  life  would  cease  through  the  suppression  of 
dejections.  An  organ  is  a  certain  thing  affixed  to  its  proper  place,  namely, 
to  a  lump  of  flesh  (or  part  of  the  body).  Accordingly  the  virile  act  cannot 
be  performed  if  a  certain  thing  so  denominated  l>e  wanting  in  the  virile 
member ;  and  so  in  respect  of  others.  Consequently,  if  the  man  have  the 
use  of  one  hand,  or  of  one  foot,  there  is  no  general  failure  of  those  organs 
respectively.  Again  ;  since  the  purport  is  the  same  with  that  of  the  text  of 
Mkru,  the  same  must  be  likewise  understood  in  this  instance  from  the 
term  'Mame."  In  practice,  he  alone  is  deemed  so  who  cannot  move  even 
one  foot. 

'*  Blind"  signifies  bom  blind.  So  the  Dipaealicd.  It  should  here  bo 
remarked,  that  the  term  "  lame,'*  being  contiguous  to  the  word  blind,  niuHt 
signify  born  lame.  In  like  manner,  **  persons  deprived  of  the  use  of  their 
hands"  must  signify  such  as  are  destitute  of  tKe  use  of  both  hands  from  the 
day  of  their  birth.  By  "the  virile  member"  is  not  meant  the  organ  of 
discharging  urine,  but  that  member  considered  as  the  instrument  of  procrea- 
tion ;  as  is  expressed  in  the  Sri  Bhdgavata,  "  the  parts  of  generation  are 
'*  distinguished  by  the  sense  of  ]>leasure  in  the  act  o/* propagation." 

CCCXXXIL 
YiJNYAWALCYA : — But  their  sons,  whether  begotten  in  lawful  wedlock, 

or  procreated  by  a  kinsman  on  the  wife  duly  authorized,  may  take 

shares,  provided  they  have  no  disability. 
On  this  text  commentators  remark,  that  two  sons  of  lepers  and  the 
rest,  namely,  one  legally  begotten,  and  one  produced  by  a  wife  duly 
authorized,  but  not  their  other  sons,  are  capable  of  inheriting.  That  is  not 
IMitisCactory  :  far  the  issue  of  an  appointed  daughter,  the  son  given,  and  the 
rest,  are  faultless ;  and  the  offspring  of  the  wife,  and  the  son  legally 
begotten,  are  not  specially  mentioned  in  the  texts  of  MifiKU  and  the  rest. 
It  should  not  be  argued,  that  no  ground  of  preference  exists  whether  the 
text  of  Mesu  shall  be  restricted  as  bearing  the  same  import  with  the  text 
of  Yajkyawalcya,  or  this  be  considered  as  exhibiting  instances  which 
elucidate  the  meaning  of  the  other. 

CCCXXXIII. 
YbihaspaTi  : — Menu  holds  the  first  rank  among  legislators,  because 
he  has  expressed  in  his  code  the  whole  sense  of  the  V4da ;  no  code  is 
approved  which  contradicts  the  sense  of  any  law  promulgcOed  by 

Menu. 

Still,  as  the  general  term  "  issue,"  which  occurs  in  the  expression  "  the 
issue  of  such  as  have  children  shall  be  capable  of  inheriting,"  and  which 
might   be  construed  as  declaring  their  daughters  to  be  also  competent 
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to  inherit,  is  explained  male  offspring,  from  the  coincidence  with  ielttf 
of  other  legislators ;  so  may  not  the  same  term  be  explamed  (from  the 
concurrent  import  of  the  text  of  YiJNTAwALorA),  as  signifying  male  issue, 
either  begotten  in  lawful  wedlock,  or  procreated  by  a  kinsman  on  a  wife 
duly  authorized  ?  No  coincidence  with  texts  of  other  Bages,  but  with 
another  law  promulgated  by  the  same  legislator,  is  the  ground  on  which 
'*  issue"  in  the  text  of  Menu  is  explained  male  offspring :  for,  when  partition 
of  the  father's  estate  is  made  by  his  children,  it  appears  from  the  text, 
**  Either  let  them  ("  brothers"  had  been  premised)  thus  live  together,  &Q.I* 
(XVIII),  that  the  division  shall  be  made  by  his  male  children ;  surely  the 
same  appears  when  the  estate  of  the  paternal  grandfather  is  divided. 
^  sons  procreated  by  a  kinsman  on  a  wife  duly  authorized,"  being  mentioned 
in  the  plural  number,  must  be  understood  to  signify  **  and  the  rest ;"  for  it 
is  recorded,  that,  when  the  enumeration  ends  with  a  term  in  the  plural 
number,  it  suggests  others  of  the  same  set.  **  Provided  they  have  no 
disability;"  that  is,  provided  they  are  free  from  defects  which  cause 
exclusion  from  inheritance,  such  as  blindness,  deafness,  and  the  like. 
"  They  may  take  shares ;"  not  a  mere  maintenance. 

COOXXXIV, 
Yajntawalcya  : — ^Their  daughters  must  be  supported  so  long  as  they 
be  not  disposed  of  in  marriage : 

2.  And  their  childless  wives,  who  preserve  chastity,  must  be  supplied 
with  food  and  apparel ;  but  disloyal  and  traitorous  wives  shall  be 
banished  from  the  habitation. 

Since  it  is  directed  that  daughters  must  be  supported  so  long  as  they 
be  not  disposed  of  in  marriage,  it  appears  that  the  nuptials  shidl  be  defrayed, 
and  that  if  no  share  be  received  by  a  son ;  but  if  the  son  do  take  a  share, 
his  sister  muftl  be  supported,  and  her  nuptials  defrayed  by  him  alone,  as  ig 
done  in  common  ease$  by  a  son  whose  father  is  dead.  fle  alone  most  like- 
wise support  his  own  father,  who  U  disqualified.  £ven  an  eunuch  may  have 
a  daughter  begotten  on  his  wife  by  a  kinsman ;  but  no  text  of  law  is  found 
to  prove  that  he  may  have  one  received  in  donation  or  the  like. 

The  legislator  mentions  '*  ohidless  wives,"  alluding  to  the  married 
wives  of  eunuchs  and  the  rest.  So  the  Retndoara.  It  is  there  supposed 
that  the  female  slaves* and  the  rest  need  not  be  maintained:  'Hheir,"  or  of 
them,  is  considered  as  the  sixth  case  denoting  connexion  by  marriage.  But, 
in  fact,  when  the  wife  and  daughters  of  the  eunuch  .are  supplied  by  his 
brothers  with  food  and  apparel,  liis  male  and  female  slaves  ought  likewise 
'  to  be  maintained  by  them.  Twice*married  women,  and  other  adulteroot 
wives,  however  they  became  so,  shall  not  be  supported.  '*  Traitorous 
wives :"  this  term,  according  to  the  Retndeara^  positively  denotes  treason, 
such  as  the  attempt  to  administer  poisou  or  the  like  ;  not  merely  a 
contentious  spirit.  Conse<|uently  the  same  married  wife,  who  ought  to  be 
banished  from  the  habitation  by  her  husband,  shall  in  like  manner  be 
expelled  by  his  brothers  and  the  rest. 

*  The  tnuulatioa  doM  not  preserve  the  unbiguity  of  the  text  The  woid  which  St  here 
traoakted  wife,  has  the  same  import  with  the  French  ftmme ;  and  aught  signify  any  woman 
appertaining  to  the  eunuch,  even  a  female  slave  or  servant.  T. 
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•    cccxxxv. 

GoTAMA : — ^An  idiot  and  an  eunuch  most  be  supplied  with  food  and 
rainaent,  but  the  offspring  of  an  idiot  may  claim  a  share  i  like  issue 
by  a  ^Sidra^  sons  begotten  in  the  inverse  order  of  the  classes  $hall 
receive  a  provieionfor  their  support 

From  the  term  **  claim"  it  must  be  understood  as  made  evident,  that, 
if  he  is  the  heir,  on  the  death  of  the  paternal  grandfather,  then  only  shall 
he  take  a  share ;  this  son  of  an  idiot  ^liall  not  participate  while  his  paternal 
grandfather  lives.  ^  Like  issue  bv  a  ^dra;'*  that  is,  like  a  son  by  a  ^Sudra 
not  legally  espoused :  consequent!;^  a  mere  subsistence  shall  be  allotted  to 
him;  but  if  there  be  no  other  heir,  he  shall  receive  a  share:  hence,  Hke 
issue  by  a  ^Sddra^  sons  bora  of  women  married  in  the  inverse  order  of  the 
classes,  shall,  if  strictly  obedient,  have  a  provision  for  their  support ;  thai  it, 
Q  mamtmumoe  similar  to  that  which  must  be  given  to  the  son  by  a  "Skdra. 

The  jBetndoara. 

But  the  son  by  a  Siuhut  may  take  a  single  shave  by  the  tests  of  Mbkit 

(CXXXIX  4)  and  Ta/ntawalcta  (CXLII)  :  were  the  same  admitted  in 

the  case  of  the  son  produced  by  a  woman  married  in  the  inverse  order  of  the 

classes,  it  would  contradict  the  rule  of  Yishhu. 

CCCXXXVL 
Vishnu  :— Sons  begotten  on  a  woman  married  in  the  inverse  order  oi 
the  classes,  are  no  sharers  of  the  heritage. 

ccoxxxvn. 

Gatyatana  : — The  son  of  a  woman  not  taken  in  nouirriage  according 
to  the  order  of  the  classes,  or  of  one  related  by  blood  (eagotra)  to 
her  husband,  and  a  man  who  has  assumed  the  order  of  a  religious 
anchoret,  are  never  capable  of  inheritance, 

S.  However,  the  son  of  a  woman  not  taken  in  marriage  according  to 
the  order  of  the  classes  may  be  heir,  provided  he  belong  to  the  same 
tribe  wifli  his  £Either ;  and  so  may  he  who  is  bom  of  a  woman  unequal 
in  rank,  but  taken  in  marriage  according  to  the  order  of  the  clasaea. 

8.  The  son  of  a  woman  who  bears  children  to  a  husband  married  in 
the  inverse  order  of  the  classes,  shall  not  participate  in  the  heritage ; 
but  food  and  apparel  must  be  .given  him  without  stint  by  his  kinsmen* 

4.    On  fidhure  of  collateral  heirs,  he  may  receive  the  paternal  estate ; 

and  kinsmen  shall  not  m  other  eases  be  compelled  to  give  him  food 

and  raimefid  out  of  any  property  not  inherited  from  his  fiilher. 

^  The  son  of  a  woman  not  taken  in  marriage  according  to  the  order  of 
the  classes  ;'*  that  is,  a  son  begotten  by  a  priest  on  a  youn^  woman  of  the 
military  or  other  tribe,  married  in  breach  of  that  order  which  is  prescribed 
by  the  law  when  damsels  of  various  classes  are  espoused  iy  on^  man;  that 
son  is  not  capt^e  of  inheriting. 
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The  son  of  a  BrdhfMma  by  a  Brdhmani,  or  of  any  other  man,  by  a 
woman  of  his  own  tribe,  not  married  according  to  the  order  of  the  classes, 
inherits  his  estate;  as  is  declared  by  the  text  (CCCXXXVII  2).  The  son 
of  a  Brdhmana^  or  other  man  of  wperior  class,  by  a  Cshatriya,  or  other 
woman  of  inferior  tribe,  taken  in  marriage  according  to  the  order  of  the' 
classes,  is  capable  of  inheriting,  though,  strictly  speaking,  unequal  in  rank  ; 
as  is  declared  in  the  same  text.  The  son  of  a  woman  superior  in  class,  but 
married  to  a  man  of  a  lower  tribe,  is  not  capable  of  inheritance ;  as  declared 
in  the  subsequent  verse.  ''  But  food  and  apparel  must  be  given  him :"  if 
there  be  kinsmen,  they  must  give  food  and  apparel ;  but  if  there  be  none,  he 
himself  may  take  the  paternal  estate :  if  the  wealth  left  by  bis  father  be  not 
received  by  kinsmen,  (the  negative  a  in  this  phrase,  **apitryam  tad  iThanam 
frdptam^^  is  referred  to  the  word  jyrdptam  received  ;  for  a^md,  nb,  and  nd, 
are  ternis  of  negation) :  then  food  and  apparel  need  not  be  given.  In  the 
text,  "  the  same  tribe*'  is  referred  to  the  term  "  with  the  father ;"  in  the 
sequel  of  the  same  verse,  the  construction  is,  '^  he  who  is  bom  of  a  woman 
unequal  in  rank,  but  taken  in  marriage  according  to  the  order  of  the  classes, 
may  be  heir." 

Again ;  a  son  who  is  born  of  a  woman  descended  from  the  same  primi- 
tive stock  with  her  husband,  is  not  capable  of  inheritance :  neither  is  a  man 
who  has  assumed  the  order  of  a  religious  anchoret,  even  though  he  quit  it 
to  resume  the  order  of  a  housekeeper.  Such  is  the  mode  of  interpretation 
approved  in  the  Reindcara,  Even  though  he  remain  in  the  oi^er  of  a 
religious  anchoret,  he  does  not  receive  the  heritage  in  right  of  its  having 
belonged  to  his  father.     That  Vaj^sht'ha  declares  : 

COCXXXVIIL 
Vasisht'ha  : — Those  who  have  assumed  another  order,  are  excluded 
from  participation.  » 

Another  order  than  that  of  a  housekeeper  or  married  man. 

The  Retndeara. 
**  The  son  of  a  woman  related  by  blood  to  her  husband  (as  claiming 
descent  from  the  same  primitive  stock),  is  not  capable  of  inheritance  /'* 
by  parity  of  reasoning,  the  son  born  of  any  mother,  who  ought  not  to  have 
been  espoused,  is  disherited.  That  is  a  mere  instance  of  a  general  meaning ; 
the  sons  of  a  young  woman  sprung  from  the  same  derivative  stock*  with  her 
husband,  or  related  to  him  within  the  seventh  degree  on  thefather^s  side,  or 
within  the  fifth  degree  on  the  mother*s  side,  are  excluded  from  participation. 
Then,  would  it  not  follow,  that  a  son  begotten  by  her  husband,  after 
the  solemnity  of  marriage,  on  a  young  woman  whose  seasons  had  commenced 
before  marriage,  should  be  excluded  from  inheritance  {for  such  a  woman 
ought  not  to  be  espoused  ?)  It  should  not  be  answered,  that,  in  respect  of 
women  sprung  from  the  same  derivative  stock  and  the  like,  an  exception, 
(by  which  term  is  meant  negation  relative  to  that  with  exclusion  of 
which  the  rule  of  action  has  been  settled  ;)  is  deduced  by  parity  of  reasoning 
from  the  text  of  Mbku  (Book  IV,  v.  CLXXXV  2),  and  from  others  of  the 
same  import,  such  as  this,  *'  let  not  a  man  espouse  a  wife  sprung  from  the 

•  Pravara ;  the  sub-division  of  g6tr<i.  Having  translated  gdtra,  primitive  stock,  I  interpret 
pravara^  derivative  stock.  In  the  eighth  chapter  I  translate  sagdira,  descendant  from  the  same 
ancient  sage,  and  aamdiia  pravara  spmng  from  the  same  branch  of  a  venerable  stock ;  adopt- 
ing those  terms  from  a  note  of  Sir  William  Jozibs,  on  a  text  cited  vn  the  Vivdddrnava  s^u.  T. 
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same  primitive  or  derivative  Btock  with  liimself  :*'  and  in  an  exrepted  case 
tlie  act  18  illegal  and  void:  conseqaently^  since  the  marriage  of  a  wotrtan 
sprung  from  the  same  primitive  stock  and  tlie  like  is  void,  her  son  is  excluded 
from  inheritance ;  but  a  woman  whose  neasons  have  commenced,  not  being 
90  excepted,  her  son  shall  partake  of  the  heritage.  We  reply  :  a  woman 
who  has  arrived  at  pubertj,  is  also  excepted  by  the  following  text : — 

A  man  aged  tikirty  years  may  marry  a  girl  of  sixteen,  whose  seasons 

have  not  commenced. 

AicsRA  states  the  term  which  ocours  in  this  text  (nagnied)  as  Kynony- 
mous  with  andgatdrtavd^  which  signifies,  "a  girl  whose  seasons  art*  not 
come." 

It  should  not  be  argued  that  the  text,  "  a  man  may  marry  a  girl  whoso 
seasons  have  not  commenced,'*  relates  to  proper  marriages  in  a  moral  view  ; 
for,  on  the  subject  of  ft  marriage  with  a  young  woman  who  has  arrived 
at  puberty,  a  censure  is  delivered :  "  Consider  him  as  the  lord  of  a  Sudru 
wife,  as  one  for  whom  obsequies  musb  not  be  performed,  and  with  whom 
none  should  associate:**  it  is  not  intended,  by  the  text  above  cited,  to 
declare  void  the  i^arriage  of  a  young  woman  whose  seasons  had  commenced. 
Many  Sages  have  also  declared  ii  an  offence  to  marry  a  woman  sprung  from 
the  same  primitive  stock  and  the  rest :  it  might  be  affirmed  in  like  manner, 
that  marriage  with  a  woman  not  sprung  from  the  same  primitive  stock  is 
morally  right,  and  thai  the  reverse  ie  not  civilly  wrong.  To  the  question 
proposed  some  reply,  it  is  admissible,  fiut  others  say,  in  practice  it  is 
obstjrved,  tl^at  a  son  born  of  a  marriage  with  a  woman  who  had  arrived  at 
puberty,  does  obtain  a  share  of  the  heritage  :  therefore,  marriage  with  a 
woman  sprung  from  the  same  primitive  stock  is  void  ;  but  with  a  girl  whose 
seasons  have  commenced,  it  must  be  deemed  valid,  like  marriage  with  a 
Sddra.  Accordingly,  Sages  direct  the  repudiation  of  a  womaiu' sprung  ftx>m 
tlve  same  original  stock  with  her  husband,  who  had  been  espoused  by  mistake, 
if  the  affinity  be  afterwards  discovered. 

CCCXXXIX. 
SuMANTU: — He  who  marries  the  daughter  of  his  father^s  or  of  his 
mother's  sister,  or  of  his  maternal  uncle,  or  a  girl  sprung  from  the 
same  primitive  stock  with  his  mother,  or  descended  from  the  same 
ancient  Sage  toith  hin  father^  must  perform  the  lunar  penance,  and, 
divorcing  that  wife,  must  support  her. 

CCCXK 

BaudhatAna  : — He  who  inadvertently  marries  a  girl  sprung  from  the 

same  original  stock  with  himself,  mnst  support  her  as  a  motlief . 

^  Descended  from  the  same  ancient  Sage,**  in  the  text  of  Sumaktu, 
signifies  sprung  fronfk  the  same  primitive  or  derivative  stock.  Legislators 
have  not  ordained  repudiation  in  the  case  of  a  woman  espoused  after  her 
seasons  had  commenced ;  consequently,  since  no  divorce  takes  place,  he  is 
bound  to  approach  her  in  due  season  :  hence  the  production  of  offspring  by 
such  a  wife  is  legal,  and  the  son  shall  therefore  take  a  share  of  the  heritage. 
Since  'StixAPivi  remarks  in  the  frdyasehiitavir^ca^  that  the  allusion  to 
women  sprung  from  the  same  primitive  or  derivative  stock,  in  the  text  of 

dl 
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SuMANTU,  is  a  mere  instaDce  of  a  general  meaning,  and  since  Raquunan- 
DANA  concurs  in  that  opinion,  must  not  a  woman  espoui^ed  after  her  seasons 
had  commenced  be  also  repudiated  p  No ;  for  the  implied  sense  is,  any 
woman  who  ought  not  to  be  married  by  reason  of  affinity. — Again  ;  since 
the  repudiation  of  a  young  woman  bearing  the  same  natne  with  the  mother 
of  her  husband,  is  also  directed  in  the  hymn  to  Vishnu  assumini;  the  form 
of  a  fish,*  it  must  be  understood,  say  these  lawyers,  that  her  son  shall  be 
excluded  from  inheritance.  It  should  be  remarked,  that  since  the  niarriasre 
of  a  'Sudfa  with  a  woman  sprung  from  the  same  primitive  stoclc  is  authorized, 
the  son  born  of  such  a  marriage  is  capable  of  inheriting. 

**  The  son  of  a  wife  not  authorized  to  have  issue  by  another,  and  the 
son  begotten  by  the  brother  of  the  husband,  on  a  wife  who  has  a  son  then 
living,  are  both  unworthy  of  tbe  heritage''  (CCXXXIV)  ;  the  son  who  is 
begotten  on  %  wife  not  authorized  by  spiritual  parents,  on  failure  of  the  hus- 
band, is  unworthy  of  a  share  in  the  heritage  of  her  husband,  or  of  his  own 
natural  father.  *'  Even  the  son  of  a  wife  duly  authorized,  not  begotten 
according  to  the  law  which  has  been  propounded,  is  unworthy  of  the  paternal 
estate"  (CCXXVI). 

CCCXLI. 
GoTAMA : — A  son  begotten  by  another  on  a  woman  whose  husband's 
brother  is  living,  shall  not  take  a  share  of  the  heritage. 

Issue  begotten  by  another,  although  the  husband's  brother  be  living,  is 
not  capable  of  inheritance.  The  Retridcara. 

CCCXLIL 

NiBEDA : — Those  who  are  begotten  by  one,  or  by  several  fathers,  on 
a  woman  not  authorized  to  have  issue  by  another,  are  all  unworthy 
of  the  heritage ;  and  they  are  sons  of  their  natural  fathers  only : 

2.  They  may  offer  the  funeral  cake  to  their  natural  father,  if  their 
mother  were  obtained  for  a  price  paid  to  her  husband ;  but  if  she 
were  not  purchased,  they  shall  offer  the  funeral  cake  to  her  husband 
alone. 

"  On  a  woman  not  authorized  to  have  issue  by  another  ;'*  on  a  disloyal 

wife.      "  They  are  unworthy  of  the  heritage ;"  they  do  not  share  the  estate 

of  her  husband.  The  Retndeara.  * 

^  They  share  not  the  estate  of  their  mother,  nor  of  her  husband,  nor  of 

their  maternal  ancestors.  The  Praedia. 

The  notion  is,  that  the  word  "  only,"  in  the  phrase  "  they  are  sons  of 
their  natural  fathers  only,"  excludes  the  mother,  maternal  grandfather,  and 
other  ancestors.  They  shall  take  the  heritage  of  the  natural  father,  and  not 
merely  offer  the  funeral  cake  to  him  (CCCXLIl  2).  If  the  mother  were  pur- 
chased by  paying  a  fee  or  price  to  her  husband  for  the  sake  of  obtaining  issue, 
they  may  offer  the  Juneral  cake  to  the  natural  father  ;  but  if  no  purchase 
took  place,  they  shall  offer  it  to  the  married  possessor  of  their  mother.  Such 
is  the  interpretation  delivered  in  the  Retndeara. 


•  The  MatFya-nucta,  a  hymn  extracted,  I  believe,  from  the  Veda, 
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COCXLIII. 

NiREDA : — He  who  procreates  issue,  on  a  woman  purchased  for  a  price 
paid  to  her  huAand^  daims  the  of  spring ;  but  if  not  purchased  for  a 
price  80  paidy  the  issue  of  the  woman  belongs  to  her  husband 
alone. 

CCCXLIV. 
Menu  . — If  two  sons,  begotten  by  two  euceeesive  husbands^  who  are  both 
deady  contend  for  their  property,  then  in  the  hands  of  their  mother, 
let  each  take,  exclusively  of  the  other,  his  own  father *s  estate. 

Here  the  woman  must  either  be  a  strumpet,  a  twice-married  woman,  or 
a  dinloyal  wife.  Thus  the  Pdrijdta,  with  which  the  Retndcara  concurs.  It 
should  be  here  remarked,  that,  acconling  to  the  Retndcara,  the  son  begotten 
on  a  woman  purchased  hy  the  payment  of  a  price,  though  not  authorized  to 
have  issue  by  another  than  her  hueband,  shall  offer  the  funeral  cake  to  his 
mother's  husband  alone :  but  that  contradicts  the  text  of  Mi5U  (CGLIV). 
It  should  not  be  argued,  that  this  text  relates  only  to  intercourse  with  the 
wife  of  another,  for  the  sake  of  obtaining  issue  for  himself.  That  is  incom- 
patible with  reasoning ;  for,  if  the  seed,  or  male  power  alone,  generate  a  son, 
how  can  the  child  belong  to  the  husband  of  the  mother  P  Some  affirm,  that 
this  must  be  established  on  the  sole  authority  of  positive  law.  Others  hold, 
that  the  son  of  a  woman  not  purchased  from  her  husband  becomes  his 
offspring,  by  the  text  of  Nareda  (GCGXLII).  That  the  son  of  a  woman 
purchased  from  her  husband  is  the  issue  of  his  natural  father,  must  be 
deduced  from  the  subsequent  text  (GCGXLII  2).  *'  Not  authorized  to 
have  issue  by  another"  can  be  no  significant  epithet  of  a  woman  sold  by  her 
husband  for  a  price  received.  The  subsequent  remark,  **  but  if  she  were  not 
purchased,  &c.,"  relates  to  a  woman  fraudulently  authorized  to  have  issue  by 
another.  The  text  of  Mkku  (GGXXIY)  also  relates  to  the  case  of  a  woman 
who  has  not  bought :  why  it  has  been  explained  by  the  author  of  the 
Retndcara,  as  relating  to  a  wife  purchased  from  her  hutband,  may  be 
questioned.     This  concise  exposition  may  suffice. 


Sect.  II. — On  Property  not  sttbject  to  Partition. 

OOOXLV. 

Menu: — Wealth  acquired  by  learning,  belongs  exclusively  to  any  one 
of  the  brothers  who  acquired  it ;  so  does  any  thing  given  by  a  friend, 
received  on  account  of  marriage,  or  presented  as  a  mark  of  respect 
to  a  guest. 

Since  the  word  "exclusively"  precludes  the  rest  of  the  brethren,  it 
follows,  that  such  wealth  is  not  subject  to  partition. 

What  is  received  as  a  mark  of  respect,  when  a  madhuperea,  or  gift  of 
honey,  curds,  and  butter,  is  presented,  belongs  exclusively  to  him  who 
receives  tJie  present.  The  Retndcara, 
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CCOXLVI. 
VyisA  : — Wealth  acquired  by  leaming^  or  gained  by  valour,  or  received 
from  affectionate  kindred,  belongs,  when  partition  is  made,  to  him 
who  acquired  it,  and  shall  not  be  claimed  by  the  co-heirs. 
'*  Gaiued  by  valour ;"  acquired  in  war  or  the  like.  The  Relndcara. 

CCCXLVIL      ' 
Cattayana  : — What  has  been  acquired  by  learning,  after  instructions 
received  from  a  stranger,  apd  a  maintenance  provided  by  one  of  a 
different  family,  is  called  wealth  gained  by  learning : 

2.  What  is  gained  by  proving  simerior  learning,  after  a  prize  has 
been  offered  by  same  t/d7*d  persouy  must  be  considered  as  the  acqui- 
sition of  a  scholar,  and  ought  not  in  general  to  be  divided  among 
co-heirs : 

3.  So  what  has  been  received  as  a  gift  from  a  pupil,  as  a  gratuity  for 
the  performance  of  a  sacrifice,  as  a  fee  for  answering  a  question  in 
casuistry,  or  for  ascertaining  a  doubtful  point  of  law ;  or  what  has 
been  gained  as  a  reward  for  displaying  knowledge,  or  for  victory  iu 
a  learned  contest,  or  for  reading  the  Veda  with  traqecendent  ability : 

4.  Such  wealth  have  the  Sages  declared  to  be  the  acquisition  of 
science,  and  not  subject  to  distribution ;  and  the  law  is  the  same  in 
regard  to  libei^al  or  elegant  arts,  and  to  increase  of  price  from  superior 
skill  in  them. 

5.  A  prize  which  has  been  offered  for  the  display  of  superior  learning, 
and  a  gift  received  from  a  votary  for  whom  a  sacrifice  was  formerly 
performed,  or  a  present  from  a  pupil  formerly  instructed,  Sages 
have  declared  to  be  the  acquisition  of  science :  what  is  otherwise 
acquired,  is  ^^  joint  property  of  the  co-heirs: 

6.  Even  what  is  wqu  by  sui*p^ssing  another  in  learning,  afler  a  stake 
has  been  deposited,  YRiHASPATi  pronounces  the  acquisition  of 
knowledge,  and  impartible : 

7.  What  is  obtjained  by  tiie  boast  pf  learning,  what  k  received  from 
a  pupil,,  or  for  tl^e  performance,  of  a  sacrifice,  B^Riou  calls  t;he 

-    acquisition  of  science. 

"  After  a  maintenance  provided  by  one  of  a  different  family,"  and  by 
him  only  j  else  the  text  would  be  unmeaning,  because  every  person  who 
studies  long,  is  at  times  supported  by  one  of  a  different  family.  ^  Mainte- 
nance** iff  merely  illustrative,  comprehending  vesture  and  the  like.  This  is 
aecurate.  *'  One  of  a  diQeirent  family**  ijilhides  to  the  f^t)>er.  Conseiju^ntly, 
wliat  is  acquired  by  that  learning  wliich  was  attained  without  using  the 
property  of  tUtj  father,  and  not  generally  any  wealth  gained  by  the  appli- 
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cation  of  Bcienoe,  U  teohnioally  called  wealth  gained  by  learning.  In  like 
manner,  it  must  be  alio  understood  that  the  means  of  subsieteni^e  common 
to  the  brethren  or  other  parceners  have  not  been  used.  The  law»giver 
propounds  a  dii^ction  respecting  the  mode  of  acquisition  (GCCXLYli  2). 
This  is  pertineniPkccording  to  the  opinion  of  Cfl^VBinwAEA  and  others. 

What  is  received  after  displaying  superior  learning,  for  which  a  prize 
had  been  offered,  is  the  acquisition  of  a  scholar,  and  must  not  in  ganend  be 
divided  among  co-heirs.  Some  person  saying,  ''no  one  can  display  pre- 
eminent skill  in  this  lecture  qfihe  Vkda^^  a  learned  man  replies,  ''if  I  prove 
superior  learning,  whfit  wilt  thou  give  me  P"  After  a  prize  has  been  offered 
by  the  proposer  of  ihU  Irio^  what  is  received  by  tlie  learned  man,  on 
evincing  superior  learning,  is  the  acquisition  of  a  scholar.  Such  is  the 
^  meaning,  as  apprehended  by  BAeHUVAirJUHA  and  JiM^AViHAiTA. 

Bo  what  has  been  received  in  the  form  of  a  gratuity,  from  a  pupil,  on 
account  of  instructions ;  or  as  a  recompence  from  a  votary,  for  the  perform* 
ance  of  a  sacrifice  by  his  family  priest ;  "  or  as  a  fee  for  answering  a  question 
tfi  oomfirjf,"  (for  instance,  any  question  being  solwl,  when  some  person 
gives  a  reward  not  previously  proposed ;)  "  or  for  ascertaining  a  dubious 
point  of  law,"  that  is,  for  relieving  the  doubts  of  one  who  thus  proposed  a 
reward^  "  to  him  who  removes  the  uncertainty  in  the  meaning  of  this  ordi- 
nance I  will  give  this  gold,"  (or  it  may  signify  a  fee,  such  as  a  bixth  part  or 
the  like,  which  is  received  for  deciding  a  question  of  law  between  two 
contending  parlies  who  apply  for  an  award)  ;  "  or  what  has  been  gained  as 
a  r^ard  for  displacing  knowledge,"  that  is,  what  is  received  from  a  wealthy  • 
man  on  consideration  of  learning,  being  told  by  others,  or  himself  knowing, 
that  a  gift  to  a  learned  man  is  laudable :  nrci  weaJUh  it  the  aequUMon 

Yama  : — The  wise  have  prononnced  him  worthy  of  gififcs,  who  is  adorned 
with  science,  endowed  with  virtue,  resigned  and  gentle^  subdues  his 
passions,  preserves  strict  veracity,  is  grateful  and  disinterested,  is 
kind  to  cows,  and  protected  by  them,  is  liberal,  performs  due 
sacrifices,  and  belongs  to  the  sacerdotal  class : 

2»     A  present  should  not  be  offisred  to  the  aeoeptanoe  of  such  as 

neglect  austerities,  are  ignorant  of  holy  texts,  and  accept  a  livelihood 

under  men  of  any  class,  however  low ;  for  a  stone  cannot  transport 

a  stone  over  a  vwer. 

What  has  been  received  as  a  reward  for  victory,  in  a  contest  relative  to 
sacred  literature,  or  any  other  learned  controversy,  is  the  acquisition  of 
science.  "  Or  for  reading  the  V^da  with  transcendent  ability ;"  when  some- 
thing is  proposed  to  be  given  away,  and  a  doubt  arises  to  whom  it  shall 
be  given,  many  deserving  persons  being  proposed,  what  is  given  to  one 
on  account  of  veneration,  for  his  transcendent  ability  in  reading  the  Vida, 
is  the  acquisition  of  science.  So  what  is  gained  by  painters,  goldsmiths, 
and  the  rest,  through  superior  skill  in  lib^mk  or  ^egotU^  arts;  and  even 
that  which  is  gain^  by  ^tory  over  another  in  gaming  or  the  like ;  all 
that  is  exempt  from  participation  with  others.  The  meaning  is,  that 
wealth,  gained  by  superior  attainments  in  any  aot  or  soi«mce,  belongs  exclu- 
sively t^  hiuk  who.  acquired  it.  For  the  sake  of  elucidation,  CattAtava 
has  delivered  the  precept  diffusively.    Buch  is  the  opinion  of  JiM^AViOAirA, 
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Raghunandaka,  and  t!ie  rest.  According  to  their  opinion,  "increase  of 
price**  must  be  explained  what  is  gained  by  the  increased  value  of  a  thing 
above  the  price  at  which  it  was  purchased. 

"  For  reading  the  V6da  with  transcendent  ability  ;"  for  excellent  lecture 
of  tL  "  Increase  of  price ;"  what  is  received  through  the  still  of  one  man, 
above  the  suitable  price,  becomes  his  several  property :  such  is  the  meaning. 
"  A  prize  which  was  offered  for  the  display  of  superior  learning ;"  what 
is  gained  by  the  display  of  pre-eminent  knowledge,  after  a  prize  has  been 
offered  for  superior  learning,  in  this  mode,  *'  to  him  who  evinces  the  greatest 
knowledge  in  this  lecture,  or  in  this  contest,  a  hundred  8uverna$  shall  be 
given/'  What  is  received  as  a  present  in  token  of  respect,  from  a  votary 
for  whom  a  sacrifice  was  formerly  performed,  or  from  a  pupil  formerly 
instructed,  is  the  acquisition  of  science.  During  a  contest  between  two 
learned  adversaries,  if  any  man  say,  *'  I  will  give  money  to  him  who  proves 
conqueror,**  what  is  gained  by  him  who  overcomes  his  adversary  Vb^has- 
PATI  pronounces  the  acquisition  of  knowledge.  What  is  obtained  by 
influencing  the  mind  of  the  giver  by  such  a  boast  as  this,  "  I  have  studied 
this  science  ;*'  what  is  received  from  a  pupil,  of  whom  a  present  is  asked, 
(or  what  this  pupil,  studying  texts  of  the  Tantras,  gives  for  the  worship  of 
the  gods,  or  similar  purposes ;  or  what  a  student,  coming  to  read  the  Vidas^ 
gives  as  a  mark  of  respect  to  bis  preceptor,  or  as  an  auspicious  offering  to 
deities  ;)  or  what  is  given  during  sacrifice  as  a  pious  oblation  to  the  gods, 
or  as  a  mark  of  respect  for  the  officiating  priest ;  all  that  BnaletJ  calli  the 
acquisition  of  science.  Such  is  the  interpretation  of  Chandbswaaa,  Misba, 
and  others. 

''  Y/liat  has  been  gained  as  reward  for  displaying  knowledge ; "  what 
is  received  by  one  who  boasts  in  a  learned  assembly,  *'  I  am  superior  to  all,'* 
even  though  he  fail  in  reading  the  Veda  with  transcendent  ability,  is  the  acqui- 
sition of  science ;  but  what  is  received  in  the  mode  abovementioned,  by  those 
who  read  the  V6da  with  superior  skill,  although  they  do  not  themselves 
boast  of  their  talents,  must  be  also  considered  as  the  acquisition  of  science. 

What  a  liberal  man,  anyhow  knowing  him  to  be  learned,  gives  l)im  as 
a  present  intended  for  the  learned  in  general,  delivering  it  near  the  bank  of 
the  Ganges,  on  a  day  of  purity,  in  the  form  enjoined,  is  not  a  particular  sort 
of  wealth  gained  by  learning,  but  is  described  by  the  phrase  *'  what  is  other- 
wise acquired  is  the  joint  property  of  the  co-heirs**  (CCCXLVII  6). 

Accordingly,  "  his  own'*  is  inserted  in  the  expression,  "  what  has  been 
gained  by  a  man  as  a  reward  for  displaying  his  own  knowledge'** 
(CCCXLVII  3).  "For  victory  in  a  learned  contest;"  what  has  been 
gained,  though  no  reward  had  been  previously  proposed,  through  the 
satisfaction  i^orded  to  a  wealthy  man  by  overconiing  an  adversary  in  a 
disputation.  The  term  **  excellent  lecture"  signifies  transcendent  skill  iu 
reaidiug  the  Vida^  furdnae^  or  the  lika^.  Thus,  a  reward  being  promised  ii> 
these  words,  '*  if  any  man  recite  this  Sdc^hd  of  the  V^da  iu  one  day,  I  will 
give  him  a  hundred  pieces  of  moitey  ;**  then  the  recital  of  one  Sdc^hd  in  one 
day  is  reading  the  Veda  with  transcendent  ability. 

Or  this  may  be  oonsicl^red  as  a  i;nize  gained  by  proving  superior  learn- 
ing.    According  to  this  opinion,  the  first  hemistich  of  the  sixth  verse  is 

*  CopyiBg  a  versbn  of  this  text  at  made  by  Sir  William  Jones,  I  have  omitted  the 
term  in  question :  as  the  sense  Is  complete  without  it,  I  judged  it  UDneceesarily  to  alter  hia 
translation.  T. 
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read  ndymfdfofha  ^rvaeam^  by  superior  lenrning  after  a  prize  had  been 
offered.  Buty  according  to  JiM^ATiHAKA  and  others,  it  is  read  vidyajfd 
dtfiUa  f^u^vaeam,  by  surpastin^  another  in  learning  after  a  stake  ban  beeo 
deposited.  Jn  liberal  or  elegant  arts  also,  what  is  gained  by  the  display  of 
such  peculiar  qualities  is  the  acquisition  of  skill  in  arts.  The  law  is  HkewiiM^, 
the  same  in  regard  to  the  science  of  music  and  the  like :  the  legislator 
declares  it  so  in  respect  of  the  mercantile  possession  ;  ''  and  the  law  is  the 
same  in  regard  to  an  increase  of  price"  (CCCXLVIl  4).  What  is  the  law 
respecting  the  military  possession;  is  that  unnoticed?  To  this  Miska 
replies ;  *'  science*'  signifies  both  arms  and  sacred  literature  :  consequently 
it  is  noticed  ;  and  the  acquisition  of  science  must  be  also  understood  in  the 
case  of  arms.  In  fact,  wealth  gained  by  valour  will  be  mentioned  in  regard 
to  the  military  profession :  what  is  technically  named  the  acquisition  of 
science,  is'not  exclusive  thereof;  but,  according  to  Chavbkswaba  and  others, 
it  must  be  affirmed  to  be  common  to  the  eo-heire. 

Some  explain  "  a  fee  for  answering  a  questioii  in  casuistry,"  a  reward 
received  on  account  of  th^  gratification  afforded  by  the  solution  of  a  ques- 
tion ;  for  instance,  a  man  possessing  immense  knowledge  attends  an  universal 
monarch,  and  discusses  a  question  proposed  by  \\\m,  though  he  do  not  gain 
the  victory  (far  even  in  controversy  a  eonqveror  of  worlde  is  invincible), 
yet,  spreading  lustre  ov(  r  the  assembly,  he  receives  a  reward  from  the 
monarch.  **  A  fee  for  ascertaining  a  doubtful  point  of  law ;"  they  explain 
this  phrase  in  the  sense  abovementioned.  Or  the  reward  which  a  man 
receives  for  exhibitiug  extracts  of  books  that  remove  the  doubt,  is  the 
acquisition  of  science,  and  becomes  his  exclunve  property. 

The  wages  of  mere  transcribers,  and  generally  the  fee  received  ft-om  the 
audience  for  reading  the  V^daj  purdnae,  or  the  like,  without  transcendent 
skill  in  poetry,  and  in  explaining  the  sense  of  poems :  this,  and  other 
similar  gains,  acoordmg  to  Ghavdbswaba  and  the  rest,  are  not  the 
acquisition  of  science.  In  fact,  in  all  cases  whatsoever  wherein  superior 
skill  is  required,  the  wealth  gained  is  technically  denominated  the  acquisition 
of  science,  otherwise  it  is  simply  wealth  acquired  by  the  man  himself. 
Such  is  the  full  sense,  according  to  Chavdbswaba  and  others. 

OCCXLVIIL 
Mbnu: — What  a  brother  has  acquired  by  labour  or  skill,  without 
using  the  patrimony,  he  shall  not  give  up  without  his  assent,  for  it 
was  gained  by  his  own  exertion. 

•  Jfy^TAvAHANA  and  the  rest  explain  the  particle  "  and"  in  this  text  of 
MiKU*  as  bearing  a  causal  sense.  Consequently  the  meaning  is,  because j't 
was  gained  by  bis  own  exertion,  therefore  it  should  not  be  given  up  to  his 
brethren  without  his  assent.  Hence,  every  kind  of  wealth  gained  through 
learning  and  the  like,  being  acquired  by  the  man  himself,  is,  without 
distinction,  exempt  from  partition  if  the  patrimony  have  not  been  used ; 
but  if  that  be  employed,  the  rest  of  the  brethren  are  specially  entitled  to 
receive  the  shares  which  will  be  mentioned :  and  that  is  truCy  without 
exception,  in  et)ery  case  of  wealth  acquired  by  learning.  It  should  not  be 
argued,  that,  were  it  so,  the  particular  explanation  of  the  term,  as 
propounded   by  CATYirAVA,  would  be  superfluous,  because  it  would  be 

*  In  the  reading  here  cited  that  particle  does  not  occur.  In  another  place  the  text  is 
cited  with  this  and  other  variations,  which,  however,  do  not  affect  the  sense.  T. 
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proper  to  afHrtn  »im{^j  that  what  is  gained  through  learning  is  th« 
acquisition  of  scienee.  The  texts  of  CATTirAKA  iire  only  intended  for 
ample  illustration.  What  then  is  the  meaning  of  the  phrase,  *'  that  which 
is  otherwise  acquired  is  the  joint  property  of  co-heirs  ?'|  Land  or  the  like 
gained  otherwise  than  in  the  mode  mentioned,,^  example^  by  gratifying 
the  donor  with  a  present  Out  of  the  paternal  estate,  is  the  joint  properly  of 
all  the  brethren  :  the  text  must  be  so  supplied.  It  should  not  be  argued, 
that  the  acquisitions  of  science  being  stated  at  large  by  CiTTAYAiiA, 
no  participation  is  admitted  in  wealth  gained  by  learning,  although  the 
patrimony  have  been  used  ;  and  tlie  text  of  Mkkv  (CCCXLYIII)  is 
applicable  to  other  cases..  Yyasa  (CX)  ordains  the  participation  of 
brothi^rs  in  wealth  gained  by  valour,  which  is  subject  to  the  same  law  with 
the  acquisition  of  science;  and  for  thitf  reason  the  same  ought  also  to  be 
admitted  iii  tlie  case  of  wealth  acquired  through  learning.  The  analogyof 
acquisitions  made  by  science  and  by  courage  must  be  inferred  from  th« 
circumstance  of  VtAba  having  propounded  the  f>ame  rule  as  applicable 
to  both  (GCGXLVI).  This  tt* xt  also  must  be  referred  to  the  case  where 
the  patrimony  is  not  used.  That  may  be  actually  used  at  the  time  of 
so  acquiring  the  wealth  ;  and  even  in  the  case  of  property  acquired  through 
science  efier  instrueiiotu  and  maintenance  received  from  the  father,  the 
patrimony  has  been  used.  This  is  virtually  declared  by  Cattataba 
(GCCXLII).  On  the  authority  of  another  text  of  the  same  legislator,  the 
participation  of  the  other  brothers  must  be  acknowledged  in  wealth  gained 
by  learning,  which  was  acquired  through  inttruciiont  received  from  paternal 
uncles  or  the  like;  for  the  words  "by  their  father*'  would  be  nugatory, 
if  family  were  referred  solely  to  the  paternal  grandfather  and  the  rest. 
JiuiiTAviilANA  and  others  so  expound  the  law. 

COOXLIX. 
Cattayama  :— Yet  Vrihaspati  has  ordained,  tlmt  wealth  shall  be 

partible  if  it  was  gained  by  learned  brothera  who  were  instructed  in 

the  familj  by  their  father,  or  by  their  paternal  grandfather  ©r 

undee ;  and  it  is  the  same  if  the  wealth  was  acquired  by  valour,  teith 

aesistancefrom  the  family  estate. 

If  any  person  appointed  by  some  wealthy  man  possessing  a  taste  for 
literature,  to  distribute  among  priests  a  sum  of  money  presented  as  a 
donation  to  many  Brdhmanae^  covetously  reserve  a  large  sum  for  himself, 
distribute  the  small  remainder  among  priests,  and  again  take  back  a  pert  as 
a  mark  of  respect  due  to  himeelf^  should  the  donor,  afterwards  informed 
of  the  circumstance,  acquiesce  in  that  misappropriation,  reflecting  "  he  also 
is  a  Brdhmana^  my  purpose  is  therefore  fulfilled  ;*'  or  if  any  person  skilled  in 
the  science  of  accounts,  and  somewhere  employed  in  the  service  of  the  king, 
have  taken  possession  of  some  land,  and  no  other  publio  of&cer  dare  to 
oppose  him,  and  the  king  when  informed  of  it  does  not  disapprove  hie 
conduct  through  excessive  partiality,  what  is  the  settled  rule  of  division  in 
either  of  these  cases  ?* 

If  science  had  been  studied  in  both  families,  or  have  been  acquired  by 
instruoMons  received  fW>m  the  father,  with  a  maintenance  provided  out  of 
his  estate,  brothers  may  claim  shares  of  whmi  it  gained^  because  the 
patrimony  has  been  used.     If  this  be  alleged,  the  answer  is,  when  some 

*  The  svthor  has  left  his  que8tl<m  wMoliwered.  T. 
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wealthy  man  has  attained  his  purpose  through  money  expended  hy  the 
father,  and  afterwards  contracts  a  friendship  with  the  son  as  with  a 
stranger,  the  rest  of  the  brethren  might  also  claim  a  share  of  any  thing 
given  hy  him  to  that  son  for  the  sake  of  enhancing  friendship.  The  rest  of 
the  brethren  can  only  claim  shares  of  that  wealth,  for  the  acquisition  of  which 
money  was  expended  out  of  the  family  estate^  or  which  was  acquired  by 
learning  attained  through  the  instructions  of  the  father  with  a  maintenance 
provided  out  of  the  patrimony.  Accordingly  it  is  remarked  by  Jim^aya- 
HANA,  that  wealth  acquired  with  the' use  of  the  common  stock  employed  for 
that  very  purpose,  is  justly  considered  as  joint  property  ;  but  in  the  present 
case,  the  money  has  been  expended  for  another  purpose,  and  science  is  not 
among  the  means  by  which  thb  gift  is  obtained  :  brothers  cannot  therefore 
claim  a  share.  If  this  be  alleged,  the  answer  is,  if  the  rest  of  the  brethren 
cannot  participate  when  the  use  of  the  patrimony  is  mediately  eonneeted 
with  ike  aequieition,  what  argument  proves  joint  property,  when  science, 
attained  by  instructions  received  from  the  father,  is  mediately  connected 
with  the  acquisition  P  Some  lawyers  reply,  brothers  cannot  claim  a  share  of 
property  so  acquired. 

Is  not  the  law  thus  explained  :  in  the  case  of  such  wealth  as  is  technically 
named  by  Gattayana  the  acquisition  of  science,  if  the  patrimony  have  liot  been 
used,  no  share  shall  be  given  to  any  other  brother ;  but  if  it  have  been  used,  a 
co*heir  less  learned  than  the  acquirer,  or  wholly  ignorant,  shall  be  excluded 
from  participation,  but  one  equally  or  more  learned  shall  receive  a  share  ? 

CCCL. 
Catyayana  : — Wealth  acquired  by  a  learned  heir  shall  never  be 

divided  among  his  ignorant  co-heirs;  but  he  shall  share  it  with 
such  of  the  parceners  as  are  equal  or  superior  to  himself  in  learning. 
''  Ignorant ;"  destitute  of,  or  possessing  less  learning  ;  for  grammarians 
hold  that  the  negative  particles  bear  six  senses;  similitude,  privation, 
diversity,  paucity,  want  of  excellence,  and  contrariety.*  "Learned;" 
adorned  by  science.  Wealth  acquired  by  him  shall  never  he  divided  among 
ignorant  co-heirs^  whether  joint  property  have  or  have  not  been  used* 
**  Equal  or  superior  to  himself;"  the  word  learning,  employed  ambiguously, 
is  referred  to  both  terms :  the  meaning  therefore  is,  such  of  the  parceners  as 
are  equal,  and  such  as  are  superior  in  learning.  Thus  Jimi&tayahana  and 
Raohunandaka.  But  others  explain  the  phrase  by  regular  apposition : 
superiority  in  learning  is  signified  by  the  single  term  "superior ;"  as  in  the 
phrase  Dsvadatta  is  the  most  handsome,  and  Tajnyai>atta  is  next,  the 
last  term  signifies  handsome  in  the  next  degree^ 

The  law  ehould  not  he  so  explained  as  advanced  in  the  question  proposed ; 
for,  Nabbda  declaring  that  wealth  acquired  without  supplies  from  the  joint 
stock  shall  not  be  shared  with  ignorant  co-heirs,  it  thence  appears,  that,  if 
supplies  were  furnished  from  the  joint  stock,  the  acquisition  of  science  must 
be  shared  even  ^ith  unlearned  co*heirs. 

OOOLL 
Nabeda  : — ^A  learned  heir  shall  not  give  a  share  out  of  his  own 

acquvtei  wealth  to  an  unlearned  co-heir  without  his  assent^  unless  it 

lY^re  gained  by  him  receiving  supplies  out  of  the  patrimony. 

*  A  citation  from  the  M^ical  Boles  of  BhabtbIhbbi. 

e\ 
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CCCLII. 
Yajnyawclata  : — Any  other  property  which  ft  man   has  himself 
acquired  without  using  the  patrimony,  and  any  thing  given  by 
a  friend,  or  received  on  acoount  of  marriage,  shall  not  be  shared 
with  co-heirs. 
2.     He  who  by  his  own  pains,  and  cU  his  oton  cliargey  recovers  or  repcdn 
what  has  descended  from  his  ancestors,  and  has  been  long  taken 
away,  or  nearly  destroyed^  shall  not  bring  it  into  partition  with  co- 
heirs, unless  it  be  landy  nor  what  he  has  thus  gained  by  bis  learning, 
"Any  other  property ;"  other  than  a  thing  given  by  a  friend  or  the  like. 
The  aequisition  of  science  being  also  su^est^d  by  the  first  text,  the  expres* 
sion  **  nor  what  he  has  grained  by  his  learning,"  is  superfluous.     If  this  be 
alleged,  the  answer  is,  No ;  for  it  is  intended  to  exclude  unlearned  eo*heirs 
(even  though  joint  prop^ty  have  been  used,)  from  partition  in  that  which 
is  different  from  the  several  property  described  in  the  first  verse  of  CiTTr 
iTAVA  (CCCXLYII  1),  and  which  is  acquired  throujorh  learning  attained 
whilst  a  maintenance  was  provided  by  the  father.    There  is  no  difficulty 
in  affirming  this  to  be  the  opinion  of  "S^Li^PANi,     In  like  manner,  if  any 
thing  have  beeo  received  from  a  friend,  it  is  only  exempt  from  participation 
when  the  joint  stock  has  not  been  employed  to  obtain  ths  ff\fi.    <<  Any  thing 
ireceived  from  a  friend*'  is  a  mere  instance  of  a  general  meaning. 

OCOLIII. 

I7AKSDA  t — ISiree  sorts  of  wealth  are  in  general  not  subject  to  partition ; 
what  is  gained  by  valour,  what  is  given  by  the  kinsmen  of  a  wife, 
and  what  is  acquired  by  learning ;  and  also  any  thing  that  has  been 
received  by  the  favour  of  a  father,  or  other  friend. 

9^  And  this  law  is  also  observed  in  the  case  of  him  to  whom  any 
thing  has  been  given  by  his  mother,  through  affection,  wt  of  her 
own  several  property  ;  for,  as  a  father,  so  has  a  mother  power  over 
her  oum.* 

Seserving  what  was  given  by  the  kinsmen  of  a  wife,  (or  wealth  ree^ved 
ai  the  time  of  aeeeptmg  a  wife,)  and  what  was  gained  by  valour,  or  acquired 
by  learning,  let  him  distribute  any  other  property :  the  text  should  be  so 
suppli^  The  reason  is  motioned,  h^oau^ve  these  three  sorts  of  wealth  are 
noi  Bubpect  to  distribution,  What  has  be^a  received  by  the  fav^iK  of  a 
father,  is  atao  exempt  firom  partition. 

CCCLIV, 
YtIsa  z— What  is  given  by  a  paternal  grandfather,  or  by  a  father,  as 
a  totken  of  affeetion,  bekngs  to  Ima  who  receives  it ;  neitber  l^t, 
ttor  what  is  given  by  a  mother,  shaH  be  claimed  by  eo-heirs. 

*  The  second  vene  wai  cited  a  few  pages  lower;  I  ios^  i\  l^ero  to  avoid  tha  n«<^>— i'*y  of 
repeating  the  first  vwit»  T. 
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2,  What  a  man  gains  by  his  own  strength,  without  reliance  on  the 
patrimony,  he  shall  not  give  up  to  the  co-heirs,  nor  what  he  acquires 
by  learning. 

Joint  property  may  have  been  used  even  for  the  aoquisition  of  wealth 
reoeiTed  in  donation.  For  example,  a  man  obtains  a  gifb  by  gratifying  the 
donor  with  presents  on  his  own  part.  Accordingly  it  is  thus  recorded,  ^*  lu 
the  CaU  age,  a  follower,  or  one  admitted  to  fellowship,  obtains  presents." 

According  to  Jim^avAhana,  and  the  rest,  there  is  no  distinction. 
The  author  of  the  FracdJia,  JixicNDBiTA,  and  others,  hold  the  very  same 
opinion.  But  Misra,  Chandiswaba  and  the  rest  affirm,  that  some  distinc* 
tion  appears  to  be  intended  by  VtAsa,  who  dedares  -that  no  share  of  wealth 
acquired  without  using  the  patrimony  fthall  belong  to  him  who  did  not  con- 
tribute to  the  acquisition ;  and  afterwards  adds,  **  nor  what  is  gained  by 
learning*'  (GGOLIV  2)  :  and  the  distinction  seemi(  to  be  this ;  another 
brother  shall  have  no  share  of  wealth  acquired  by  learning^  even  though 
supplies  have  been  furnished  out  of  the  common  stock. 

It  should  not  be  argued,  that,  in  other  cases,  when  joint  property  has 
not  been  used,  no  other  shall  participate  in  the  toeaUh  gained ;  nor  in  Aai 
which  is  called  the  acquisition  of  science,  as  described  by  CItyAtaka 
(CGCXLYII)  :  but,  wealth  gained  by  science  being  again  mentioned,  the  rest 
of  the  brethren  may  claim  shares  of  that  which  is  acquired  by  learning  in 
modes  other  than  those  described  by  CAttAtawa,  even  though  supplies  have 
not  been  received  out  of  the  joint  property.  No  such  meaning  is  suggested 
by  the  texts  of  VtAsa  and  YAjntawalcya  ;  for  vou  must  thus  interpret  the 
text  of  VtAsa  (CCCLIV  2)  ;  what  is  gained  without  reliance  on  the  joint 
stock,  the  acquirer  shall  not  gi?e  up  to  the  co-heirs  ;  he  shall  not  give  up  to 
thom  that  wealth,  technically  named  by  CAttAtawa  the  acquisition  of 
seience,  which  is  gained  without  using  the  joint  stock.  The  same  meaning 
also  results  from  the  text  of  YA Jntawalcta,  connecting  the  last  phrase  with 
the  preceding  terms  "  acquired  without  using  the  patrimony*'  (CCCLII  1)  : 
thus  also  it  does  not  appear  that  he  shall  not  give  up  to  the  heirs  wealth 
which  IS  acquired  by  learning,  but  which  is  not  technically  called  the  acqui- 
sition of  science.  Nor  should  it  be  argued,  that,  in  like  manner  as  it  appears 
from  the  precept,  **  five  creatures  with  five  claws  may  be  eaten,'*  that  man 
and  other  five-toed  animals,  excepting  onlg  the  hare,  porcupine,  tortoise^ 
rhinoceros,  and  crocodile*  of  the  Ganges,  are  forbidden  food ;  so  wealth 
acquired  by  learning  in  other  modes  than  what  is  technically  denominated 
the  acquisition  of  science,  appears  not  to  be  exempt  from  participation. 
**  Five**  being  sppcified  that  may  be  suggested  in  respect  of  five-toed  animals  ; 
but  in  the  present  instance,  since  the  term  is  not  restricted  by  the  epithet 
"  technically  so  called,*'  no  such  meaning  is  suggested  :  for  the  sense  of  th« 

*  Witk  defereaet  I  with  to  correct  the  transUtion  of  a  verse  of  Menu  relatiiig  to  this 
si^oeet  (Oh.  V,  t.  18).  In  his  interliootry  version,  Sir  Wiluam  Jonbs  had  translated 
€^hm*dga^  rfainooeroe,  wfakh  is  the  undoubted  meaning  ol  the  word.  I  can  assign  no  reason 
for  his  sahstitotiag  the  Smtcrii  word  gandaoa,  which  is  another  name  fior  the  rhinoceros.  In 
the  same  version.  Sir  Wiluam  Joinss  translated  gdtPhd,  iguana ;  I  am  led  to  understand  by 
that  term  the  gddhied  or  lacerta  gangetica,  named  gdki  and  garidl  in  the  vulgsr  dialects  of 
Bengal ;  the  iguaila  is  ia  S^merit  called  gaudhira^  gaitdhmra^  gav^hS^Ot  and  gScThiaUauiia^ 
which  IHcrally  sigaiSes  offiipring  of  the  laoerta  gangetica.  tUj  I  add,  that  this  species  of 
aUgBlor  has  been  iU  described  by  BuroptSB  Astaralists ;  and,  thicngh  a  strange  mistake,  has 
beMi  called  the  open-bdlied  crocodile.  T. 
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precept  is  "  five  creatareA  with  five  claws,  and  no  other  five-toed  animals, 
may  be  eaten  ;*'  but  in  the  present  instance,  is  not  the  hJiiV9er  furnished  by 
the  text,  "  he  shall  not  give  up  what  is  acquired  by  learning  ?  Nor  should 
it  be  argued,  that  what  is  stated  by  Vtasa.  in  the  first  hemistich  (CCCLIV), 
is  elucidated  by  the  concluding  terms  of  the  same  text  ^*  nor  what  he  acquires 
by  learning,"  and  that  the  text  of  Yajntawalota.  must  be  expounded  in  a 
similar  mode.  The  words  "  wealth  acquired  by  science,"  which  occur  in 
another  text  of  VtAsa  (CCCXLVI),  would  be  unmeaning.  But  at  present 
the  text  cited  (CCCXLVI)  is  considered  as  relating  to  the  acquisition  of 
science  technically  so  denominated  by  Catyatana  (CCCXLVII  1&2,  <fec)  ; 
the  words  "  nor  what  he  acquires  by  learning"  (CCCLIV)  merely  illustrate 
the  preceding  part  of  the  same  text :  there  is  not  consequently  any  vain 
repetition. 

After  declaring  the  acquisition  of  science  and  of  valour  exempt  from  ^ 
partition  (CCCXLVI),  adistiuction  is  expounded  in  another  text  (CCCLIV), 
the  expression  "  what  he  gains  by  his  own  strength",  being  there  employed, 
it  relates  to  the  acquisition  of  valour;  by  a  text  formerly  cited  (CX),  par- 
tition is  ordained  by  Vyasa  when  no  special  ground  of  exemption  exists : 
hence  there  is  nothing  superfluous ;  for,  an  exception  opposed  to  a  general 
maxim,  and  a  general  precept  opposed  to  a  special  rule,  cannot  be  deemed 
superfluous.  It  should  not  be  argued,  that,  were  it  so,  the  technical  sense 
of  the  term  "  acquisition  of  science,"  would  be  vainly  propounded  by  Caty- 
AYAHA  (CCCXLVII  2,  &c).  The  author  of  the  Fracdka  says,  the  texts  of 
Catyayana  elucidate  those  acquisitions  of  science  in  which  the  patrimony  is 
not  used  :  or,  it  might  he  replied,  Catyayau A  has  delivered  a  full  expla- 
nation of  the  term  "  acquisition  of  science." 

If  this  be  alleged,  the  answer  is,  a  distinction  being  taken  by  texts  of 
law  (CCCLX)  in  regard  to  the  acquisition  of  valour,  it  appears  that  a 
distinction  does  exist  in  regard  to  such  acquisition.  These  texts  (CCCLX) 
do  not  relate  to  wealth  so  gained  by  valour,  when  paternal  property  has  not 
been  used ;  for,  in  this  instance  also,  the  riding  horse,  weapons  or  the  like, 
may  have  belonged  to  the  father.  Nor  can  it  be  inferred,  that,  this  acquis 
eiiion  being  specially  mentioned,  any  other  wealth  gained  by  valour  must 
be  acquired  with  aid  from  the  patrimony.  It  is  possible  that  an  indigent 
son  may  display  his  courage,  having  received  a  horse,  arms,  and  the  like, 
from  some  person  pleased  with  his  eloquence,  humility,  and  so  forth.  I^or 
is  it  merely  an  ample  explanation  of  the  term.  It  would  be  improper 
to  omit  the  obvious  gain  of  military  pay,  and  only  state  wealth  acquired 
through  favour  in  consequence  of  an  arduous  achievement.  The  distinction 
does  not  consist  in  this,  that  soldiers,  trained  to  arms  in  their  own  families, 
shall  give  a  share  of  such  gains  to  other  brothers.  Were  it  ^o,  it  would  be 
inconsistent  with  reason ;  for,  wealth  gained  by  valour  generally  (that  is, 
military  pay),  if  acquired  without  supplies  out  of  the  patrimony  by  soldiers 
trained  to  arms  in  their  own  families,  is  not  subject  to  partition :  that  the 
reward  of  a  gallant  achievement  should  in  similar  circumstances  be  partible 
among  co-heirs,  would  be  inconsistent  with  reason.  Nor  is  it  ordained 
that  a  share  shall  be  given  to  a  learned  co-heir  in  all  cases  without 
exception ;  for  that  would  be  inconsistent  with  reason.  Consequently,  since 
it  is  settled  that  what  is  technically  called  the  acquisition  of  courage,  shall 
not  be  partible  even  though  joint  property  have  been  used ;  but  the  soldier's 
pay,  and  any  other  wealth  gained  by  valour,  is  partible,  if  the  joint  property 
have  been  used,  but  not  otherwise ;  the  same  rule  of  decision  should  be  also 
inferred  in  regard  to  the  acquisition  of  science  and  the  like. 
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Thus  partition  of  wealth  gained  by  valour,  which  is  ordained  by  a  text 
formerly  cited  (CX),  relates  to  the  hire  of  the  soldier,  not  to  the  reward  of 
a  gallant  achievement;  another  law  of  YrisA  (CCCXLVI)  relates  to  that 
which  is  technically  called  the  acquisition  of  learning,  or  of  valour;  the  text 
of  VtIsa  last  cited  (CCCLIV),  mentioning  "  by  his  own  strength,"  as  well 
as  the  law  of  Mihv  (CCCXLVI II),  which  expresses  "  by  his  own  valour," 
alludes  to  that  which  is  acquired  by  agriculture  or  the  like;  the  concluding 
part  of  the  text,  '*  nor  what  he  acquires  by  learning"  (CCCLIY)  relates  to 
wealth  gained  by  a  common  recital  of  sacred  poems  and  the  like ;  and, 
through  the  connective  particle,  it  alludes  to  the  wages  of  valour:  the 
phrase  in  the  text  of  Menu  (CCCXLVIII),  ''and  what  was  gained  by 
his  own  exertion,"*  comprehends  every  other  acquisition. 

Is  not  this  inconsistent  with  the  text  of  Nabeda  (CCCLI)  ?  for  it 
is  there  suggested,  that  a  learned  man  must  give  to  an  unlearned  co-heir  a 
share  of  wealth  acquired  through  science,  which  was  attained  while  supplies 
were  received  by  him  out  of  the  patrimony  ?  To  this  Chandbswaba 
replies,  the  intention  is  this:  when  a  parcener,  who  attained  science, 
receiving  food,  apparel,  and  other  supplies  out  of  the  joint  property  only, 
earns  wealth  by  his  learning  without  reliance  on  the  common  stock  for 
supplies,  then  no  share  shall  be  given  to  the  unlearned  co-heir :  if  he  do 
rely  on  the  joint  stock  for  his  maintenance,  what  is  so  acquired  through 
science  must  be  shared  even  with  unlearned  co-heirs :  but  if  the  joint  stock 
were  not  used  by  him  at  the  time  of  his  acquiring  knowledge,  then  no  part 
of  his  gains  shall  be  given  up  to  any  ignorant  co-heir,  even  though  he 
receive  supplies  from  the  joint  stock  during  the  time  of  acquisition,  but 
he  shall  give  a  share  of  that  wealth  to  the  learned  co-heir  alone;  since 
Vyasa,  having  ordained  the  severalty  of  wealth  gained  without  the  use 
of  the  patrimony,  separately  declares  the  acquisition  of  science  exempt  from 
general  partition.  Accordingly  the  indivisibility  of  wealth  acquired  by 
learning,  which  will  be  again  mentioned,  must  be  referred  to  the  case  when 
supplies  were  received  from  the  joint  stock  at  the  time  of  acquiring  wealth 
through  that  science,  which  had  been  attained  with  a  maintenance  provided 
out  of  several  property.     Thus  far  Chanpsswaba. 

This  may  be  here  briefly  stated  as  resolving  itself  into  four  oases.  Ist, 
The  acquisition  of  wealth  by  one  instructed  in  science  after  a  maintenance 
provided  out  of  the  paternal  estate,  but  without  using  the  common  stock 
during  the  exertion  for  gain,  2d,  The  same  case,  but  expending  joint  pro- 
perty during  the  acquisition.  8d,  The  gain  of  wealth  by  one  who  attained 
science  without  supplies  from  the  common  estate,  but  who  uses  the  joint 
stock  during  the  exertion.  4th,  The  same  ease,  but  without  expending 
joint  property  during  the  acquisition, 

1.  In  the  first  case,  it  is  pronounced  his  own  acquired  property,  not  to 
be  surrendered  to  ignorant  co-heirs,  under  the  texts  of  G6tama  (CCCLY), 
and  CatyAtana  (CCCL)  ;  whence  Chandsswaba  concludes  hy  saying,  it 
shall  not  be  given  up  to  an  unlearned  co-heir. 

CCOLV. 
GoTAMA : — A  learned  man  shall  not  give  a  share  of  his  own  acquired 
property  to  an  ignorant  co-heir  agaipst  his  own  will* 

*  In  compliance  with  the  former  glosg,  it  has  been  traDsloted  in  a  causal  sense.     T. 
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Does  it  noi  follow,  that  the  text  of  NArbdi  (CGCLI)  relates  not  to 
such  wealth  as  is  teohnically  named  the  adquisition  of  science  t  for  the 
condition,  '*  unless  it  were  gained  by  him  receiTing  supplies  out  of  the 
patrimony,*'  would  not  be  pertinent :  and  it  is  subsequently  remarked  by 
CHATTDKaWABA,  in  his  gloss  on  the  text  of  YtAsa  (CX),  that  it  must  be 
considered  as  relating  to  wealth  acquired  by  learniMg,  valour,  and  the  like, 
but  distinct  from  what  is  technically  denominated  the  earnings  of  science  or 
of  courage.  The  text  (CCCLI)  must  therefore  relate  to  the  acquisition  of 
wealth  through  knowledge  attained  with  a  maintenance  pro? ided  out  of  the 
joint  stock :  the  precept ;of  CatyIyana  (CCCL)  must  of  course  relate  to  the 
same  subject,  not  to  the  acquisition  of  science  technically  so  called  j  since 
it  bears  the  same  import  with  the  law  propounded  by  Narkda.  Or  the 
rule  of  decision  in  both  cases  is  established  by  the  texts  of  two  Sages.  It 
should  not  be  argued,  that  the  precept  delivered  by  Narkda  may  also  relate 
to  the  acquisition  of  science  technically  so  called,  because  that  is  the  obvious 
interpretation.  The  technical  denomination  would  be  superfluous ;  and  the 
expression  "  nor  what  he  has  thus  gained  by  his  learning"  (CCCLII  2) 
would  be  unmeaning.  At  present  that  denomination  serves  to  exclude 
ignorant  co-heirs  from  participation  in  wealth  named  the  acquisition  of 
science,  even  though  supplies  have  been  received  out  of  the  joint  property* 
Nor  should  it  be  urgued,  on  the  authority  of  the  text  of  CiTTAxAirA,  that 
the  acquirer  must  give  a  learned  co-heir  a  ghare  of  such  wealth  which  he 
has  gained  without  using  the  general  stock.  It  would  be  inconsistent  with 
common  sense  that  it  should  be  joint  property,  when  no  use  has  been  made 
of  the  joint  funds.  By  excluding  the  ignorant  co-heirs  from  participation 
when  wealth  gained  by  learning  is  distributed,  and  by  the  particle  '*but,'* 
iohich  occurt  in  the  texi^  it  suggests  the  law,  that  learned  co-heirs  shall  parti- 
cipate; and  the  distribution,  previously  hinted,  is  contemplated  in  the 
precept.  Hence  distribution  is  not  ordained  by  the  text  in  the  other 
supposed  case. 

But  other  lawyers  consider  as  accurate  the  reading  approved  by  Chav. 
niwWARA  and  Jf irtrAYlHAKA  in  the  text  of  NIrsba  ;  vaidyb  vaidydya,  a 
learned  heir  ehall  not  give  a  ehare  to  a  learned  co-heir,  instead  of  f>aidyb 
tidydya^  he  ihtUl  w^  five  Uio^n  unlearned  oo*heir ;  aooordmy  to  them^  the 
sign  of  the  privative  A  occurs  in  some  books  through  the  carelessness  of  the 
traoscriber :  consequently  the  meaning  is,  a  learned  heir  shall  not  bring  into 
partitioo,  with  a  learned  co-heir,  wealth  technicaUy  named  the  acquisition 
of  soienoe,  and  which  he  has  gained  without  using  the  patrimony.  CattI-' 
TAiTA  propounds  a  distinction  in  respect  of  learned  co-heirs  (CCCL).  On 
the  texts  of  these  two  Sages,  wealth  gained  through  soienoe  attained  with 
supplies  out  of  the  patrimony,  shall  be  shared  with  such  of  the  parceners  as 
are  equal  or  superior  in  learning.     Such  is  the  result. 

The  remark  of  CHAimiswARA  may  be  accuraielr  applied  to  theee  texts. 
Thus,  to  explain  their  sense,  he  first  notices  the  rule  respecting  gaiAs  not 
technically  named  the  acquisition  of  science ;  ^  when  a  parcener,  who 
acquired  learning,  receiving  food,  apparel,  and  other  supplies  out  of  the  joint 
property  only,  earns  wealth  by  his  knowledge,  Sic, :"  and  this  is  intended  to 
render  the  explanation  perspicuous,  by  stating  the  whole  of  the  various 
rules  concerning  wealth  acquired  by  learning:  the  expression,  "receiving 
food,  apparel,  and  other  supplies  out  of  the  joint  property  only,'^  is  mereij 
an  instance  which  intends  every  sort  of  wealth  gained  by  learning,  but  not 
technicaUy  named  the  aoquisition  of  scieiice :  '*  mileamed  co-heir/'  at  the 
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dose  of  that  sentence^  is  aUo  a  mere  instance,  intending  generally  any 
person   who  did  not  contribute  to  the  acquisition.     The  commentator 
proceeds  to  explain  the  object  of  both  texts ;  '*  but  if  the  joint  stock  were 
not  used  by  him  at  the  time  of  his  acquiring  knowledge,  then  no  part  of 
hin  gains  shall  be  given  up  to  any  co-heir,  See, :"  to  remove  the  doubt 
whether  a  learned  man  be  also  excluded,  the  commentator  adds,  "  but  it 
belongs  to  the  learned  alone  :'*   that  is,  taking  the  sixth  case  in  the  dative 
sense,  "  the  acquirer  shall  give  a  share  of  that  wealth  to  the  learned  co-heir 
alone  ;"  the  sentence  must  be  so  supplied.     Consequently  the  acquisition  of 
science  as  defined  by  CatiAtana  (CCCXLyil  2,  &o.\  shall  not  be  shared 
with  any  co-heir  whomsoever,  even  though  food  and  apparel  were  received 
out  of  the  joint  property  during  the  attainment  of  knowledge,  provided  the 
common  stock  were  not  used  during  the  acquisition ;  in  like  manner  as 
wealth  gained  b^  agriculture  and  the  like,  is  in  nmilar  eiroumitmncet 
exempt  from  partition.     If  the  joint  stock  be  only  used  during  the  acquisi- 
tion of  the  wealth,  it  shall  be  shared  with  the  learned  co-heir  alone,  under 
the  texts  of  Nabsda  and  others  (GCCLI)  :  if  the  joint  property  be  so  used 
in  both  periods,  the  gain  shall  be  shared  with  all  the  co-heirs ;  for  it  falls 
under  the  text  which  allots  a  double  share  to  Aie  parcener  who  made  the 
acquisition  (CX),  since  it  is  not  such  property  as  is  technically  named  the 
earnings  of  science.     But  wealth  otherwise  acquired  through  learning,  must 
be  shared  with  all  the  parceners,  if  the  joint  stock  have  been  used  during  the 
acquisition  ;  but  with  none  of  them  if  it  were  not  so  used,  for  bo  text  ordains 
•  their  participation.     The  law  may  be  thus  briefly  expounded.     It  is  not 
customary,  nor  reasonable,  nor  directed  by  the  letter  of  the  law,  that  a 
share  should  be  given  to  the  learned  oo-heirs  onh,  when  the  wealth  was 
acquired  in  the  modes  described  by  CattAtava  (CCCXLVII  2,  Ac.),  but 
the  joint  property  had  been  used  during  the  attainment  of  science ;  for  it 
appears  from  the  text  (CCCXLVII  1),  that  any  other  wealth  (not  acquired 
hy  learning  after  imtrueiiont  received  from  a  Hrangtr  and  a  maintenance 
provided  iy  one  of  a  different  familu)  ia  not  the  acquisition  of  science ;  it 
does  not  thence  appear  that  shares  s hail  only  be  given  to  learned  co-heirs.     As 
for  what  is  argued,  that,  since  nothing  is  expressly  mentioned  in  the  text 
which  ordains  the  participation  of  the  learned,  it  must  relate  to  the  use  made 
^  joint  property ;  that  should  not  be  considered  as  equitable,  for  it  can 
have  been  no  where  mentioned,  that  the  rule  depends  on  the  supplies  reoeiTed 
out  of  the  joint  stock  during  the  attainment  of  the  means  of  acquiriny 
wealth.     Thus  do  these  lawyers  expound  the  law. 

2.  In  the  seoond  case,  all  the  brethren  shall  have  their  due  shareo, 
distributed  in  the  mode  which  will  be  mentioned ;  for  the  text  of  VtIba 
(CX)  implies  the  use  of  joint  property  during  the  acquisition  ;  and  a  similar 
meaning  is  deduced  from  a  precept  deEvered  by  Nabxda  (CCCLI).  This 
is  actually  declared  by  CsAHsiewABA ;  **  if  he  do  rely  on  the  joint  stoek 
for  supplies,  what  ia  so  acquired  must  be  shared  even  with  unkarDed 
cooheirs." 

S.  In  the  third  case,  the  gain  shall  be  shared  with  a  learned  co-heir; 
as  implied  in  the  text  of  G6tama  (CGCLY),  and  declared  by  Catyayava 
(OOCL).  This  is  expfesslj  said  by  CHAKDBtWABA ; "  he  shaU  give  a  share 
it  that  property  to  a  learned  oo-heii  :'^  and  it  is  reasonable ;  for,  if  aleamed 
lurottier  may  ohiim  a  share  because  the  joint  property  was  employed  di»riiig 
the  attainment  of  the  soienoey  why  may  he  not  do  so  if  it  be  used  doring 
the  aoquiaitiQii  of  ttie  wealth  P 
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4.     In  the  fourth  case,   another  brother,  even  though   superior  in 
learning,  i«  excluded   from  participation  ;  for,  the  text   of  CattItaka 
(CCCL)  being  referrible  to  a  case  where  joint  property  is  used,  there  is  no 
argument  by  which  the  general  sense  of  the  text  of  Menit  (CCCXLVIII) 
can   be  restricted.     Again  ;  in    the  law   propounded   by  YajKTawalcta 
(CCCLIl),  the  words  "  without  using  the  patrimony"   are  not  connected 
with  the  subsequent  part  of  the  text,  **  any  thing  given  by  a  friend,  Ac.  ;" 
but,  in  the  following  verse  (CCCLIl  2),  '*  without  using  the  patrimony" 
must  be  supplied,  from  its  coincidence  with  lawi  delivered  hy  other  Sages. 
Or  the  words  may  be  connected,  9ay  some  lawyers  ;  and  knowledge  attained 
by  instruction  in  another  family  must  be  considered  as  the  fourth  case  ; 
it  is  similar  to  that  of  science  attained  with  a  maintenance  provided  by  one 
of  a  different  family.     Helayudha.  delivers  this  opinion.     MiSBA  holds, 
that  what  is  acquired,  even  with  reliance  on  the  joint  property,  by  one  who 
was  instructed  in  arms  or  in  science  by  a  stranger,  and  who  subsisted  on  a 
maintenance  provided  by  an  indifferent  person,  and  whose  familv  was  not 
supported  by  the  co-heirs  during  the  attainment  of  science,  is  the  acquisi- 
tion of  knowledge,  and  e^mpt  from  partition :  but  the  text  of  I^abeda 
(OCCLI)  relates  to  the  case  where  the  joint  property  was  used  for  the 
attainment  of  science,  as  well  as   for  the  acquisition  of  wealth.      The 
Parijdta  and  others  in  every  instance  connect  the  words,  without  using  the 
patrimony,"  with  the  attainment  of  knowledge.     They  support  the  opinion 
of  JiM^TAVAHAWA  and  the  rest  ;  the  text  of  CAttItaka  (CCCL),  who 
is   the  propounder  of  the  technical  term   "acquisition   of  science,"   is 
pertinent,  as  it  relates  to  that  subject ;  but  the  preceding  text  (CCCXLV II 2) 
is  not  intended  as  an  explanation  of  the  technical  term  :   the  law   pro- 
pounded by  NiBKDA  relates  to  what  is  named  the  acquisition  of  science, 
and  also  to  what  is  not  so  denominated ;  it  has  the  same  import  with  the 
precept  delivered  by  CirriTAKA  :  this  mode  of  interpretation  is  simple. 
jBut,  in  the  exposition  of  Chakbeswaba  and  the  rest,  there  is  nothing 
incongruous;  and  the  technical  denomination,  as  explained   (aecardiny  to 
their  opinion)  in  the  texts  cited  (CCCXLYII  2,  ^.),  may  have   its  ose^ 
Such  is  the  difference. 

^  The  mode  of  interpretation  is  simple :'  thus,  what  is  gained  without 
using  the  patrimony  is  exempt  from  partition  ;  vrhskt  is  acquired  with  the 
use  of  it  shall  be  divided ;  what  is  teohnioaUy  named  the  acquisition  of 
science,  being  gained  without  employing  the  common  stock,  shall  be  shared 
with  no  one :  such  are  the  three  rules  according  to  JiM^AviHAiTA  and  the 
rest.  Any  other  wealth,  except  that  which  is  named  the  acquisition  of 
knowledge,  being  gained  with  supplies  provided  out  of  the  joint  property, 
shall  be  shared  with  all  the  co-heirs  ;  what  is  so  named  shall  be  shared  with 
a  learned.co-heir,  if  the  patrimony  have  .been  employed  either  in  acquiring 
the  science  or  the  wealth;  such  property,  gained  without  using  the 
patrimony,  shall  be  shared  with  no  one :  such  are  the  three  rules  according 
to  Chakdbswaba  and  the  rest.  Here  the  insertion  of  a  condition  in  the 
first  rule,  *  except  that  which  is  technically  named  the  acquisition  of  science/ 
and  the  condition  annexed  to  the  third, '  property  so  named,'  are  burdensome* 

*  There  is  nothing  incongruous  in  the  exposition  of  Chakdbswaba  :* 
thus  all  the  learned  co-heirs  have  shares  of  wealth,  gained  even  without 
using  the  joint  property,  by  the  arduous  achievement  of  one  who  attained 
knowledge,  receiving  food  and  apparel,  and  other  supplies,  out  of  the  joint- 
stock  :  hvt  no  one  has  a  share  of  wealth  acquired  in  agriculture  or  the  like, 
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(with  a  plough  and  other  impkinents  received  from  a  stranger),  by  the 
labour  of  one  whose  b«dy  had  been  nurtured  with  much  food  provided  out 
of  the  common  stock :  a  disparagement  to  science  would  follow  as  a 
consequenoe ;  which  is  an  absurdity  arising  on  the  exposition  of  Jim^ayI- 
HAKA  and  the  rest,  hui  avoided  hy  Chakdeswaba.  If  it  be  argued,  that  no 
other  brother  shall  have  a  share  of  wealth  acquired  without  using  the  joint 
property,  even  by  one  who  attained  science  after  a  maintenance  provided 
out  of  the  common  stock,  then  the  separate  mention  of  '^  what  is  acquired 
by  learning,"  in  the  texts  of  Vtasa  and  others  (CCCLIV),  would  be 
unmeaning. 

If  any  man  give  a  suitable  reward  to  one  who  was  unwilling  to  teach 
gratuitously,  what  is  the  rule  in  that  case  ?    (The  payment  of  such  a  * 

recompense  is  legal,  as  appears  from  the  following  text)  : — 

• 

Smrtti : — Whoever  gives  a  subsistence  to  a  teacher,  and  causes  him  to 
instruct  twice-born  men,  what  has  ho  not  given,  which  was  requisite 
to  the  attainment  of  his  purpose^  desirous  as  he  was  oi  fulJiUiny  his 
duty,  of  obtaining  the  gratification  of  his  wisHes,  and  of  acquiring 
riches  ?*  . 

To  the  question  proposed  the  answer  is :  according  to  JiMifrTAViHANA, 
it  is  the  acquisition  of  knowledge,  for  it  is  received  on  account  of  science. 
Hence  the  rule  of  decision  must  be  drawn  from  a  consideration  of  the  fund, 
whence  food,  apparel,  and  other  supplies  were  provided  during  the  period  of 
receiving  instructions  in  the  science,  which  is  afterwards  taught.  But, 
according  to  Chakdeswaba  and  the  rest,  it  is  not  such  wealth  as  is 
technically  named  the  earnings  of  science.  Hence,  if  the  joint  property 
were  used  during  the  acquisition  of  the  wealth,  all  the  co-heirs  shall  have 
shares ;  if  it  were  not  used,  but  food  and  apparel  were  supplied  out  of  the 
joint  stock  during  the  period  of  study ,  a  share  must  be  given  to  a  learned, 
not  to  an  unlearned  co-heir ;  if  a  maintenance  were  not  received  out  of  the 
common  stock  during  study,  nor  any  use  made  of  the  joint  property  during 
the  acquisition,  no  share  shall  be  given  to  any  person.  This  brief  expla- 
nation may  suffice. 

If  food  and  vesture  have  been  received  for  some  time  out  of  the 
common  stock,  and  afterwards  obtained  in  alms  or  the  .like,  or  if  the 
science  wei*e  studied  for  some  time  in  the  student's  own  family,  and 
afterwards  in  a  different  one,  what  is  the  rule  of  decision  in  these  cases  ? 
Wealth  acquired  by  that  science,  during  th§  attainment  of  which  food  and 
vesture  were  supplied  out  of  the  common  stock,  or  which  was  learned  in  the 
family,  is  not  technically  named  the  acquisition  of  knowledge.  If  the  same 
science  be  of  both  descriptions  (partly  learned  in  one  period,  and  partly  in 
the  other),  what  is  the  rule  of  decision  in  regard  to  wealth  earned  by 
that  knowledge  P  It  must  be  settled  by  a  nice  distinction  ;  the  teacher,  and 
the  maintenance  during  study  of  that  branch  of  a  single  science,  such  as 
astronomy  or  the  like,  by  \fhich  the  wealth  was  gained,  must  be  inquired, 
so  likewise  in  philosophy  and  other  sciences,  the  study  of  that  controversy, 
respecting  which  a  question  was  proposed,  must  be  ascertained.  But  if 
grammar,  which  is  univereally  requisite,  have  been  learned  in  the  student's 
own  family,  what  is  the  rule  P  To  this  it  is  answered,  although  grammar, 
which  is  necessary  to  the  science  that  becomes  the  means  of  acquiring 

*  Whictr  are  tko  three  rewards  of  gift  and  of  other  meritorioas  acts.  T« 

/I 
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wealth,  have  been  learned  in  his  own  family,  still,  if  that  particular  science 
through  which  it  is  gained  be  not  there  learned,  it  is  unexceptionably  called 
"  the  acquisition  of  knowledge."  If  a  minute  distinction  cannot  be  made, 
the  matter  must  be  adjusted  in  the  proportion  which  may  be  settled  by  an 
intelligent  arbitrator.  For  instance,  if  the  spience,  which  becomes  the 
means  of  earning  money,  be  half  learned  in  the  man's  own  family,  then  half 
the  wealth  acquired  should  be  distributed  among  the  co-heirs,  in  such 
shares  as  are  ordained  by  the  law. 

The  distribution  ordained  by  law  assigns  two  shares  to  him  who  made 
the. acquisition,  and  one  to  each  of  those  who  did  not  contribute  to  it ;  for 
the  text  of  VtAsa  directi  such  a  dittribuiion  (CX).  "  Carriage  and  weapons," 
in  the  precepts  cited,  are  mere  instances  of  property  in  general.  "  Supplies 
from  the  comn\on  estate"  alludes  directly  to  the  horse,  jr  carriage,  or  the 
like ;  and  indirectly,  by  the  authority  of  the  text,  to  science  as  the  means  of 
acquisition.  The  share  of  wealth  gained  by  knowledge,  which  is  ordained 
by  Cattataka  and  others  to  be  given  to  a  learned  co-heir,  does  not  intend 
an  equal  share,  for  the  import  is  the  same  with  this  precept  (CX). 

CCCLVI. 

Yasisht'ha  : — He  among  them  who  singly  acquires  wealthy  shall  take 
a  double  share  of  it 

Tkib  text  also  relates  to  wealth  gained  after  supplies  received  out 
of  the  common  estate;  for  it  is  declared,  that  the  acquirer  shall  take 
the  whole  if  he  use  not  the  joint  property  (CCCXLVllI).  Since  the 
"  patrimony"  is  mentioned  in  the  texts  of  Menu  and  others,  this  double 
share  must  be  understood,  when  the  acquisition  is  effected  by  the  use  of  any 
property  which  belonged  to  the  father,  not  by  the  simple  use  of  property  in 
general.  In  like  manner,  if  one  brother  acquire  wealth  in  concert  with  his 
father,  he  ought  to  receive  a  double  share.  Accordingly  Menu  ordains 
equal  partition  of  wealth  gained  by  the  co-operation  of  all  the  brethren 
(XXIX).  But,  in  this  case,  the  father  is  a  thing  common  to  all  his 
children  ;  for  he  is  the  sire  of  them  all.  Consequently,  if  the  father  of  five 
sons  caused  fifty  suvefnas  to  be  earned  by  one  of  his  children,  in  that  case, 
after  his  death,  the  sum  shall  be  divided  into  six  shares,  and  the  acquirer 
shall  take  a  double  allotment,  consisting  of  a  trifle  more  than  sixteen 
suvemas  and  a  half:  the  rest  shall  take  one  share  each,  amounting  to  little 
more  than  eight  suvemas. 

In  the  case  of  an  acquisition  made  by  the  son  with  the  co-opera^<ion  of 
his  father,  since  both  contributed  thereto,  ought  not  the  sum  to  be  divided 
into  two  parts,  out  of  which  one  {namely  the  acquirer,)  should  take  one 
part ;  and  the  residue  being  divided  into  five  parts  after  the  death '  of 
the  father,  all  the  brothers  should  receive  ona  share  each  r  It  should  not  be 
objected,  that,  were  it  so,  the  distribution  ought  to  be  similar  even  in 
the  case  of  an  acquisition  made  by  the  use  of  joint  property ;  one  share 
should  be  allotted  in  consideration  of  the  property  used,  and  be  sub-divided 
into  five  parts,  and  one  undivided  share  should  belong  to  the  acquirer. 
Since  the  common  estate  has  not,  like  a  father,  power  to  acquire  wealth,  it 
is  regular  to  make  the  distribution  as  ordained  by  the  precepts  of  legislators. 
Kor  should  it  be  objected,  that,  since  Raohunandana  directs  the  idlotment 
of  two  shares,  if  one  acquire  wealth  by  using  the  horse  of  another  or  the  like, 
equal  partition  is  proper,  although  the  horse  or  other  common  property  can- 
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Doi  of  its  own  accord  effect  the  acquisition. — Whatever  may  have  been  the 
notion  of  BAGHUVAVDAsrA,  the  acquirer  is  also  entitled  to  a  double  share,  by 
the  precept  of  the  legislator,  if  he  use  a  horse  belonging  in  common  to  the 
parceners,  or  any  other  joint  property.  It  should  not  be  objected,  that,  in 
the  case  of  an  acquisition  made  in  concert  with  the  father,  he  is  a  thing 
common  to  all  his  children.  On  the  contrary,  in  the  case  of  a  gain  made  by 
the  eommam  ex§rtum  0/*  father  and  son,  since  the  latter  is  alone  subordinate, 
he  ought  to  be  considered  as  the  instrument  of  the  acquisition  made  by  the 
father.  Does  not  this  appear  an  unjust  disparity  P  for^  if  the  father  be 
acknowledged  subordinate  in  the  instance  of  a  gain  made  by  both,  {through 
the  active  exertion  of  the  ion  under  his  father'i  directions,)  the  son,  who 
makes  the  acquisition,  shall  receive  sixteen  iuvemae  in  the  case  above 
mentioned  :*  but  if  their  equality  be  admitted,  the  acquirer  has  thirty 
tuvemoi  after  the  death  of  hie  father,  and  the  rest  five  each.  If  this  be 
proposed,  the  answer  b,  what  difficulty  can  follow  jrom  the  admission  J 

To  this  some  reply,  the  decision  should  be  regulated  according  to  the 
superior  influence  of  the  acquirer,  or  of  the  means  of  acquisition.  Thus,  if 
cavaby  alone  be  required,  and  hire  be  only  obtained  from  the  king,  or  other 
employer,  on  producing  a  horse,  the  beast  is  chiefly  considered  ;  if  making 
war  be  also  required,  both  are  ^ual ;  but  if  the  soldier  undertake  warlike 
service  even  without  a  horse,  and  the  beast  be  merely  used  as  a  conveyance, 
it  is  less  considered.  So,  if  the  son  alone  practise  the  means  of  acquisition, 
and  employ  his  father  in  a  subordinate  qffice,  then  the  son  shall  have  two 
shares,  because  he  chiefly  contributes  to  the  gain ;  if  the  father  chiefly  pro^ 
mote  it,  or  both  equally,  then  since  both  are  acquirers  of  the  wealth,  the 
son  shall  have  half;  even  though  the  father  principally  contril^ute  to  the 
gain,  the  son  may  claim  a  share  as  the  instrument  of  the  acquisition,  which 
ought  to  be  rewarded  with  half  the  gain,  and  for  which  the  legislator  directs 
the  allotment  of  a  double  share  to  the  brother  who  acquires  wealth  by  the 
use  of  the  common  stock.  This  is  fully  declared.  In  fact,  participation  is 
only  proper  when  the  joint  stock  has  been  used.  A  seeming  disparity  is 
thus  obvii^ted,  namely  the  allotment  of  a  double  share  only  to  one  who  prac- 
tised agriculture,  taking  a  rope  for  his  plough  out  of  the  common  stock,  but 
employing  his  own  several  cattle  and  implements,  or  to  one  who  begged  alms 
after  travelling  to  a  foreign  country  with  a  p^ir  of  slioes  taken  from  the 
common  stock,  at  the  same  tim^  that  a  double  share  is  likewise  allotted  to 
one  who  practices  agriculture  with  the  whole  of  his  implements  supplied  out 
of  the  common  stock,  or  who  goes  to  a  foreign  country  and  acquires  wealth 
by  the  use  of  carriages,  slaves,  or  various  other  means  furnished  out  of  the 
joint  property :  for  this  seeming  difficulty  is  reconciled  by  a  proportionate 
allotment.  Accordingly  Jiic^AYAHAirA  observes,  this  alone  is  hereby  proved, 
that  one  who  has  used  joint  property,  must  make  a  distribution  in  propor- 
tion to  that  part,  whether  little  or  much,  which  has  been  used  by  him. 
Thus  do  these  lawyers  expound  the  law. 

In  like  manner,  if  any  thing  be  given  by  a  pupil  jointly  instructed,  or 
by  a  votary,  or  any  other  person  so  connected  with  all  the  parceners,  in  con- 
sideration of  that  very  rAation,  the  rule  of  decision  is  the  same  ;  yet  if  it 
were  given  by  persons  whose  acquaintance  originated  in  that  relation,  but  in 
consideration  of  the  good  qualities  of  the  donee,  it  should  not  be  distributed 
among  all  the  co-heirs,  although  the  acquaintance  arose  from  such  a  con- 
nexion, because  this  was  not  the  motive  of  the  gift. 

*  See  the  preceding  paragraph.  T. 
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Is  not  the  universal  allotment  of  two  Abares  inconsistent  with  reason  P 
for  if  one  of  five  brothers  gain  thirty  suvernas  with  supplies  out  of  the  com- 
mon estate,  he  gives  twenty  to  his  brothers,  and  reserves  ten  for  himself;  in 
eflTect  he  receives  five  iuvemaa  as  the  reward  of  the  acquisition  :  another 
man  of  no  more  than  equal  merit,  who  has  two  brothers,  gains  thirty  tuvemat 
with  the  same  labour  and  with  equal  use  of  joint  property ;  he  gives  fifteen 
to  his  two  brothers,  and  reserves  an  equal  sum  for  himself  pin  a  word,  he 
takes  seven  suvernoB  and '  a  half  as  a  reward  of  the  acquisition.  Thus  one 
who  has  two  brothers  may  receive  more  than  one  who  has  four,  even  though 
he  be  inferior  in  ability  ;  which  is  an  unjust  disparity  :  the  greater  number  of 
brothers  is  no  fault  on  the  part  of  the  acquirer,  wherefore  he  should  sustain 
a  loss.  It  should  not  be  answered,  that  the  text  of  VtAsa  must  be  referred 
to  the  case  of  him  who  has  two  brothers,  and  a  proportionate  distribution 
must  be  made  afber  the  same  mode  in  the  instance  of  one  who  has  three  or 
more.  The  plural  number,  not  the  dual,  is  employed  in  the  text;  "  the 
other  parceners  must  have  equal  shares"  (CX  2).  Nor  should  it  be  argued, 
that  an  indeterminate  sense  of  the  plural  number  must  be  necessarily  infer- 
red from  the  object  in  contemplation.  By  such  indeterminate  use,  it  is 
suggested,  that  the  literal  sense  is  not  indispensable,  not  that  the  text  is 
inapplicable  to  the  case  of  many  brothers ;  for  that  no  where  occurs  except 
in  the  instance  of  the  word  d6ra  (wife)  and  other  terms,  moBOuUne  or  plural 
inform,  but  feminine  or  singular  in  tense.  ISot  should  it  be  argued,  that 
the  dishribution  must  be  made,  in  favour  of  the  acquirer,  in  that  form  which 
is  observed  when  the  whole  is  divided  into  two  shares  ;  and  consequently  the 
virtual  sense  is,  that  half  shall  be  given  to  the  acquirer,  and  thus  nothing 
incongruous  occurs  in  any  instance.    No  respected  author  has  said  so. 

If  this  argument  be  proposed,  some  reply,  when  the  distribution  is 
regulated  by  the  greater  or  less  degree  of  labotir,  it  must  be  acknowledged, 
that  the  acquirer  does  in  some  instances  receive  half  the  gain :  if  the  text  be 
accurate  when  referred  to  this  case,  the  silence  of  .authors  is  nothing  to  the 
p^irpose. 

But,  in  fact,  this  does  relate  to  partition  of  heritage.  If  one  among 
associates  in  commercial  adventure,  who  are  related  to  each  other,  as  sons  of 
sisters,  take  a  horse  appertaining  to  the  partners,  and  acquire  wealth  in  a 
separate  occupation,  no  legislator  has  ordained  that  the  acquirer  shall  have  a 
double  share  only  ;  the  hire  of  the  horse,  or  the  like,  not  a  share  of  the  gain, 
shall  be  received  hy  the  partners  as  owners  thereof;  for  it  is  incongruous  that 
a  share  should  be  allotted  to  an  irrational  animal.  A  specific  portion  may 
nevertheless  be  received  by  way  of  hire  under  a  special  agreement.  Again ; 
brothers  who  did  not  contribute  to  the  gain  receive  shares,  because  the  acqui- 
sition was  made  by  their  own  father  and  brother,  with  whom  they  are 
co-parceners,  and  by  the  use  of  a  horse  appertaining  to  them  in  conmion  : 
accordingly,  when  brothers  are  numerous,*  the  multitude  of  them  is  just 
such  a  fault,  as  it  is  in  a  father  to  have  many  sons  when  he  himself  makes  a 
partition  of  hereditary  wealth.  Hence  also  Jim^tayAhaka  has  obviated 
the  doubts  which  might  have  been  entertained,  whether  parceners,  who  did 
not  contribute  to  the  acquisition,  shall  have  shares  of  the  wealth,  though 
gained  without  the  use  of  the  joint  property,  excepting  only  the  earnings  of 
valour  and  the  Uke.  - 

If  there  be  any  argument  for  the  participation  of  those  who  did  not 
contribute  to  the  acquisition,  when  any  thing  is  gained  by  an  undivided 

*  This  ironical  argomont  allades  to  an  objeetioa  stated  above.  T. 
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brother,  even  without  the  use  of  joint  property,  why  should  it  be  set  aside  ? 
It  should  not  be  argued,  that  their  participation  is  denied  by  the  texts  of 
MsNTT  and  others  (CCCXLVIII).  Since  the  precept  of  Mbhu  expresses 
"  by  labour  and  skill,"  and  that  of  Vtasa  "  by  his  own  valour  or  the  like" 
(CX),  and  thu  terms  employed  in  the  teit  of  YiJNTAWALCTA  "property 
which  »  man  has  himself  acquired"  (CCCLII),  may  be  explained  as  ri^latiixg 
to  an  actjuiflitioii  arifiiri]*  from  his  own  skill  and  cx<  rtion,  th^re  3«  no  difticulty 
ill  afHi'tnin^',  that  co-hcira  are  excluded  from  participation  In  that  only  which 
II  man  earnt^d  by  the  labour  of  his  own  body, 

Wli*>n  this  question  ia  proposed,  it  is  answered  in  the  nej^ative ;  for 
theru  is  no  proof  whereby  the  infi^rerico  can  be  established.  It  may  bo 
easily  affirmed,  that  the  right  of  participation  extends  only  to  that  which 
hm  been  acquired  through  the  meani*  of  property  appertaining  in  common  to 
the  bretliren  ;  but  the  aequisition  being  the  acfc  of  an  undivided  brother,  is 
not  alone  a  sufficient  cause  for  v<&sting  property  in  the  rest :  the  cause  ia  the 
aid  received  from  the  joint  itock. 

Were  it  so,  might  not  an  elder  son^  who  maintains  his  infant  brothers, 
after  the  death  of  their  father,  out  of  his  own  acquired  wealth,  claim  reim- 
bursement from  them  when  arrived  at  yeajra  of  discretion  ?  l^o  ;  for  an  elder 
son  is  m  strletly  commanded  by  the  law  {XI  I,  &e.,)  to  support  his  infant 
brothers,  aa  to  perform  his  father's  obsequies.  " 

iugain  J  if  the  horse  used  for  riding  bo  neither  very  excellent  nor  very 
b^d,  and  the  undivided  brother,  who  gains  wealth  with  that  horic,  be  not 
greatly  nor  little  skillctJ,  nor  totally  inexperienced  }  in  that  case  the  rest  of 
the  brethren  shall  have  one  share  each,  and  the  acquirer  two  ;  ajid  the 
phrase  cited  by  JiMirrAVAnANA,  (*'two  shares  belong  to  the  acquirer,"} 
relates  to  t\m  case  only  :  in  other  instances,  a  rule  of  adjust  men  t  muat 
be  formed  in  due  proportion  thereto ;  for  a  distribution  ansloLjoua  to  that 
which  is  ordained  by  legislators,  is  just  in  other  cases »  By  con  sent  of 
all  authors,  this  rule  of  decision  is  only  observed  in  the  instance  of  property 
acquired  by  a  co-heir  before  partition.  According  to  CitANDfe&WAiiA  and 
the  rest,  the  share  of  wealth  gained  by  learning,  which  is  allotted  to  a 
learned  co-heir,  must  be  regulated  in  this  mode.  As  for  the  distinction 
assumed  on  the  opinion  of  JiMuxAviiiANA  and  others^  (who  admit,  in  gome 
C£ise^,  the  participation  of  a  learned  co-heir,  who  did  not  contribute  to  tho 
acquisition  of  wealth,  denominated  the  earnin"^  of  science,  even  though  it 
were  gained  without  using  the  joint  stock,)  that  the  proportion  must  bo 
equable,  because  no  special  distribution  is  ordained,  and  because  it  is  a 
maiim,  that,  "  in  tho  silence  of  the  law,  equaHty  is  presumed ;"  that  is 
wrong  ]  for  it  would  he  an  unjnst  dii^ parity,  compared  with  the  allotment  of 
a  double  share  when  the  joint  stock  has  been  used. 

CCCLVIL 
Nareda  :—  If  ono  parconerj  bo  ho  ever  so  ignorant,  sliall  maintain 
the  family  of  a  brother  studying  science,  he  shall  share  the  wealth 
which  tliat  brother  may  gain  by  }n^  learning. 

"  Shall  maintain"  being  expressed  in  the  singular  number,  if  another 
brother  support  the  family  of  one  who  studies  science,  by  the  eipenditure  of 
his  own  ieparaie  property,  and  by  the  labour  of  his  body,  he  has  a  right  to 
a  share  of  the  wealth  gained  by  that  iearning.  So  Jiuvta^yabatsAj  with 
whom  Kaohtjkakdajta  concurt- 
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<<  Wealth  gained  by  that  learning ;"  the  ignorant  brother  shall  share 
what  may  be  earned  by  that  science  during  the  study  of  which  he  niain» 
tained  the  family  of  his  brother,  not  wealth  gained  by  any  other  science. 
Since  "  studying"  indicates  present  time,  the  word  being  formed  by  a  suffix 
equivalent  to  the  sign  of  the  present  tense,  it  must  be  understood  that  the 
family  is  maintained  during  the  same  period  in  which,  the  science  is  studied. 
Since 'present  time  signifies  by  acceptation  the  period  of  an  action  from 

'  its  commencement  unt^  the  effect  be  produced,  the  meaning  is,  so  much  time 
as  is  necessary  from  the  commencement  of  the  study  to  its. final  completion. 
Accordingly,  if  some  of  the  acts  requisite  for  the  attainment  of  it  be  omitted, 
the  man  is  not  said  to  have  learned  the  science.  In  like  manner,  the 
parcener  can  only  claim  a  share  if  he  have  supported  the  family  from  first  to 
last.  Since  it  may  be  said  of  a  student,  **  he  studies  science  on  such  a  day 
within  that  period,*'  may  not  a  parcener  also  obtain  a  share  for  maintaining 
the  family  on  that  day  P  In  this  place,  the  whole  of  the  acts  from  the 
commencement  until  final  completion  must  be  implied :  consequently,  the 
ground  of  participation  is  the  maintenance  afforded  to  the  family  during 
the  same  period,  corresponding  day  by  day  with  that  during  which  the 

'  whole  of  the  several  acts  of  reading  and  studying  the  science  did  pass. 

*'  The  word  being  expressed  in  the  singular  number,  &o. ;"  then,  if  two 
brothers  maintain  the  family  by  their  own  labour,  and  with  their  separate 
property,  what  should  follow  P  They  shall  receive  their  due  portions  of 
a  single  share.  Both  are  expressed  by  a  term  in  the  singular  number ;  as 
the  male  and  female  buffalo,  or  male  and  female  elephant,  are  denoted  by 
single  words.  Must  not  some  consequence  be  necessarily  deduced  from  the 
use  of  the  term  in  the  singular  number  P  The  consequence  is,  that  two 
shares  are  not  allotted ;  nor  any,  if  his  family  were  maintained  out  of  the 
joint  stock.  Is  it  not  absurd  that  no  share  should  be  allowed  when  the 
family  is  maintained  at  the  common  charge,  since  the  ignorant  parcener  has 
property  in  the  joint  stock  P  No ;  for  the  family  of  the  student  has  as 
much  right  to  support  from  the  common  estate,  as  that  of  the  ignorant 
parcener.  It  should  not  be  argued,  that  the  student  does  not  personally 
labour  ,/br  the  iupport  of  hit  family,  but  the  other  parcener  does;  and  there- 
fore, even  though  he  have  not  a  right  to  a  full  share,  he  may  be  entitled  to 
half.  In  a  text  formerly  cited  (CIX),  "  kinsman"  is  a  term  used  to  signify 
"family  and  the  like;"  the, text  of  Vbihaspati  (XLV)  justly  allots  a 
greater  share  on  account  of  good  qualities,  because  they  tend  to  the  support 
of  the  family;  and  the  precept  of  NIseda  (CVIII)  directs,  that  he  who 
is  employed  for  the  common  benefit,  shall  be  supplied  by  his  brethren  with 
food  ana  vesture :  the  greater  share  allotted  to  him  out  of  the  heritage, 
is  the  reward  of  his  personal  labour.  However,  if  the  family  of  the  student 
be  supported  by  a  parcener  who  acquires  wealth  by  asking  funds  on  the 
account  of  his  father,  although  he  be  destitute  of  hereditary  property,  that 
parcener  is  entitled  to  receive  some  part  of  the  wealth  gained  by  learning. 

«  Any  thing  given  by  a  friend"  (CCCXLV  and  CCCLII) ;  received 
from  him  through  affection  ;  and  if  any  thing  have  been  given  to  a  friend, 
and  he,  accepting  the  present,  make  a  return  to  the  giver,  that  also  is 
elempt  from  partition;  for  the  present  was  not  made  in  expectation  of 
a  return.  But  if  such  expectation  were  entertained,  then,  according  to  the 
opinion  of  CHANDieswABA  and  others,  a  distribution  of  the  thing  received 
must  be  admitted ;  for  the  term,  "  given  by  a  friend,"- signifies  on  Sbcoount 
of  friendship  :  now  this  was  not  received  from  him  on  account  of  affection, 
but  on  that  of  a  gift  made.     But  when  mutual  friends  present  to  each 
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other  tokens  of  regard,  he  who  first  makes  a  present  knows  that  the 
other  will  make  a  return ;  he  who  accepts  it,  reflects,  "  he  has  given  me  this, 
I  will  make  a  return  ;'*  is  anj  thing  which  is  so  received  partible  or  not  p 
The  answer  is,  the  gift  was  necessary,  independent  of  the  expectation  that 
he  would  make  a  return ;  for,  had  the  present  been  withheld,  his  friendly 
regard  would  have  been  forfeited :  things  so  received  are  therefore  exempt 
frum  partition,  ev^n  though  mutual  gifts  were  prt^Betited.  But  if  a  man 
make  a  present  exceeding  hh  means,  through  mere  Avarice^  on  prett^nci^ 
of  adiictioii,  in  the  eipectation  of  receiving  a  greater  return,  or  with  inteut 
to  defraud  his  ea-heird,  whatever  shall  be  given  to  fiini  by  ]m  friend  is 
parti  lie:  common  senae  ^uppcrU  thi^  inference. 

MEirt]  eiplaius  w^altli  received  on  account  of  marriage, 

CCCLVIIL 

Menu  :— What  is  receivetl  with  a  damsel  equal  jq  classj  at  tho  time  of 
accepting  her  in  rnania^ej  let  a  man  consider  as  wealth  received 
with  tlio  maiden :  it  is  deemed  pure,  and  promotes  iQcrease  0/ 
prospiritt/  : 

2,  But  let  him  know  that  to  be  received  on  account  of  marriage, 
whicli  is  accepted  by  him  with  his  bride :  all  such  wealth  ia  consi- 
dered as  vindicating  the  solemn  rite. 

"  Equal  in  elasa ;"  of  the  same  tribe ;  this  is  mentioned  for  the  purity 
of  the  wealth  ao  received;  tiven  that  which  u  accepted  on  account  of  a 
marriage  witli  a  woman  inferior  in  clags  is  exempt  from  partition,  '*  At  the 
time  of  taking  her  in  marriage ;"  this  is  a  general  instance  comprehending 
any  earlier  period  j  for  what  ia  then  given  ia  pure,  eiempt  from  partition, 
and  received  on  accouet  of  the  maiden.  "Accepted  with  his  bride  f^  what  is 
beato^ed  on  the  bridegroom,  when  conducting  her  to  hu  home,  afttr  the 
celebration  of  the  nuptiab.  What  is  given  to  him  by  hh  fiithcr-in-Iaw  and 
the  rest  after  the  marriage,  must  be  considered  an  a  mark  of  respect 
presented  to  a  guest  {mdd^huparca,) 

A  present  (mdd^ hvparca)  of  honey,  curds,  and  butter,  iu  a  vesael  of  ziue, 
is  the  honour  shown  to  a  gue^t  and  the  like :  what  h  received  with  that 
token  of  veneration  is  mad'huparca.  Consequently,  a  man  should  present 
to  a  venerable  person  who  conies  to  his  houae,  an  arghya  (or  clean  rice  and 
durvd  grass  in  a  vase  made  of  conch,  and  containing  water),  a  vessel  of 
wattr  to  wash  his  feet,  a  cow  and  the  like,  as  directed  in  the  Mahdbhdrata  ; 
'*  let  him  present  a  cow  and  an  ar^h^a^^^ 

In  all  these  cases^  it  is  poesihle  that  joint  property  may  be  used  j  for 
the  giver  may  entertain  this  c'jtpectation,  *' I  will  now  gratify  him  with 
pretents,  hereafter  he  will  honour  me  wUh^fts''  However,  if  joii[t  property 
be  di!?aipattid  by  an  expense  exeeeding  the  law,  the  giver's  tneans,  and 
general  naage,  for  the  sake  of  a  subsequent  gain ;  in  no  euch  case  is  the 
wealth  which  is  gained  eieinpt  from  participation.  But  if  the  expenae 
conform  to  the  law,  to  the  donor's  means,  and  to  usage,  the  wealtli  received 
by  him  is  indivLsible,  according  to  CeAKnlswiBA  and  the  rest,  even  though 
joint  property  have  been  used  ;  tut,  according  to  JiMuTATAHAiTA  and  others^ 
it  h  partible. 

He  who  with  the  aasent  of  the  other  sharers  recovers  what  had  descended 
from  hia  father  aud  patornal  grandfather,  and  had  been  forcibly  taken  by 
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others^  shall  not  give  it  up  to  the  rest  of  the  co*heii8.  Thus  RAaHUVAK- 
DAiTA,  commenting  on  the  text  of  Yajntawalcta  (CCCLII  2).  The 
ground  on  which  their  consent  is  here  required,  is  an  expression  used  by 
the  author  of  the  Mitdeshara  ;  "  what  he  thut  recoven  for  hu  sole  benefit^ 
with  the  acquiescence  of  other  sharers.*'  But  that  is  not  approved  by 
ChahjoIbswaba  and  the  rest :  they  hold,  that  the  assent  of  co-heirs  is  not 
requisite,  since  no  words  of  such  import  occur  in  the  text. 

If  five  undivided  brothers  intend  to  recover  a  chattel  which  had 
belonged  to  their  grandfather,  but  has  been  seized  by  a  stranger,  and  was 
not  recovered  by  their  father  by  reason  of  his  inability,  and  they  wait  an 
opportunity,  remembering  the  words  of  the  poet,  "  Manliness  succeeds,  O 
king  !  in  due  season,  by  the  power  of  destiny  ;**  in  the  meantime,  one  very 
cunning  parcener  resolutely  attempts  the  recovery,  and,  through  the  influence 
of  his  good  fortune,  the  end  is  accomplished :  that  the  thing  recovered  should 
in  such  a  case  be  exempt  from  partition,  is  an  absurdity  objected  to  the 
opinion  of  CHATn)E8WAEA  and  the  rest.  However,  we  hold  it  reasonable, 
that  silent  neglect  on  the  part  of  the  other  brothers  should  be  deemed 
requisite  to  the  forfeiture  of  their  right  of  participation.  But,  in  this  case 
it  is  held  by  the  Mitdcshard,  Raohukandana  and  the  rest,  that  the  pro- 
perty shall  be  distributed  among  the  eo-heirs,  if  it  have  not  been  silently 
neglected  bg  them.  Btill  it  appears,  according  to  this  opinion,  that  the 
partition  shall  be  made,  after  giving  a  fourth  part  to  him  who  recovered  the 
property.  The  allotment  of  a  quarter  is  directed  by  the  text  of  Sano'ha, 
in  the  case  of  land :  this  is  remarked  in  the  works  of  Raghitkakdana  and 
JiMtrTAYAHANAy  where  it  is  said  **  Sano'ha  propounds  a  distinction  in  respect 
of  land." 

CCCLIX. 

Sanc'ha  : — But  land  which  had  formerly  been  lost,  and  which  a  single 

heir  shall  recover  by  his  own  exertion,  his  co-heirs  may  divide 

according  to  their  allotments,  having  first  given  him  a  fourth  part 

of  it. 

By  premising  that  he  propounds  a  distinction  in  respect  of  land, 
it  is  intimated,  that  a  fourth  part  shall  be  allotted  in  the  case  of  real  property, 
the  recovery  of  which  had  been  neglected.  A  fourth  part  of  so  much  land 
as  is  recovered,  for  instance,  a  hundred  cubits  out  of  four  hundred,  shall  be 
taken  by  him  who  recovered  it :  those  who  did  not  co-operate  therein, 
whether  five,  seven,  or  ten  brothers,  shall  take  the  remainder  of  the  land, 
measuring  three  hundred  cubits  in  the  imtanee  above  mentioned.  This 
appears  to  be  the  rule  of  adjustment,  from  the  terms  of  the  text,  **  the  other 
co-heirs."  But  this  might  be  an  unjust  disparity  ;  for  if  one  of  two  brothers 
regain  property,  and  the  other  contribute  not  thereto,  he  who  did  hot  co- 
operate would  have  three-quarters,  and  he  who  actually  recovered  the 
property,  one-quarter  only.  The  term  "  other  co-heirs"  is  therefore  inde- 
terminate ;  or  it  may  be  definite,  as  it  relates  to  their  making  a  distribution  ; 
not  to  their  exclusive  receipt  of  shares.  Consequently,  they  shall  divide 
the  residue  according  to  the  number  of  brothers,  including  him  who  effected 
the  recovery.*  Or  the  words  may  signify,  "  the  other  co-heirs  also  may 
divide  the  land ;"  and  the  number  of  shares  would  consequently  be  one 
more  than  four  times  the  number  of  brothers  ;  out  of  which,  he  who  regained 

*  This  seeniB  the  moft  equitable ;  the  acquiror  has  a  fourth  of  the  whole,  and  bis  regular 
shaie  of  the  remainiDg  thxec-fborths.  T. 
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the  property  shall  take  five  shares,  and  the  rest  four  each  :  a  fourth  part 
therefore  signifies  the  quarter  of  a  full  share.  It  must  he  acknowledged, 
that  if  the  co-heirs  he  numerous,  he  who  effected  the  recovery  ought  to 
receive  less  than  if  they  were  few ;  in  like  manner  as  in  the  case  of  property 
acquired  by  himself  with  supplies  out  of  the  estate.  II  two  brothers  regain 
the  property,  they  shall  take  one-fourth  part  to  be  shared  between  them  ; 
for  it  would  be  unreasonable  that  they  should  receive  a  greater  allotment, 
since  the  recovery  was  a  single  act  done  by  both. 

Admitting  this  in  the  case  of  land  recovered,  still  there  is  no  proof  that 
he  who  effects  the  recovery  shall  receive  a  fourth  part  of  gems,  or  the  like, 
when  no  neglect  is  imputable  to  the  other  ea-hein.  This  should  not  be 
affirmed ;  for  he  who  regains  the  property  must  hove  the  reward  of  his 
labour.  It  should  not  be  asked  whence  the  allotment  of  a  fourth  part  is 
deduced.  The  rule  established  in  t>he  instance  of  land  must  be  extended  to 
the  present  case,  because  it  is  a  maxim  that  the  principles  of  law  are  to 
be  applied  uniformly  in  all  consentaneous  cases.  I^or  should  it  be  asked, 
why  may  not  the  rule  of  allotting  a  double  share,  which  is  established 
in  the  case  of  an  original  acquisition  made  without  using  the  joint  property, 
be  applied  to  this  p  The  labour  requisite  to  remove  a  defect  in  a  thing 
already  done,  is  light  in  comparison  with  the  labour  necessary  to  effect  a 
thing  not  yet  done.  But  if  he  successfully  attempt  the  recovery  of  the 
property,  against  the  warning  of  the  other  co-heirs  to  wait  a  fitter 
opportunity,  he  shall  not  receive  a  fourth  part,  hut  hie  eimfle  ihare  of  the 
general  dietribution :  such  is  the  inference  of  common  sense. 

This  text  of  Sakc'ha  (CCCLIX),  cited  in  the  Mitdoihard,  is 
unnoticed  by  Chandkswara,  because  it  has  been  omitted  in  the  8mriti» 
fnahdmava,  CdmadhSnu,  Cdlpateru,  Pdrijdta^  and  other  works.  It  has  been 
noticed  by  Baghunahdana  and  JiiiUTAYAHANA,  because  it  is  found  in  the 
Mitdcshard. 

But  others  hold,  that,  even  admitting  the  authority  of  this  text,  land 
is  there  an  instance  of  a  general  meaning ;  and  the  precept  relates  to  the 
case  where  the  co-heirs  had  not  silently  neglected  the  assertion  of  their 
eUim  ;  but  if  they  neglected  it,  the  property  recovered  by  a  single  co-lieir  is 
not  partible,  even  though  it  be  land. 

"  Wealth  acquired  by  learning,"  in  the  text  of  VtAsa  (CCCXLVI), 
signifies  the  acquisition  of  science ;  and  that,  as  abovementioned,  is  wealth 
gained,  without  using  the  joint  property,  by  learning  attained  after  mainte- 
nance provided  by  one  of  a  different  family,  and  so  forth.  Such  is  the 
interpretation  of  Jim^ayahaka  and  the  rest.  According  to  CHAroiw- 
WABA,  and  others,  it  is  wealth  gained  by  science  attained  after  a  mainte- 
nance provided  by  a  stranger,  a  prize  having  been  offered  by  some  third 
person  for  the  proof  of  superior  learning,  whether  supplies  be  or  be  not 
received  out  of  the  common  estate  during  the  acquisition.  The  following 
text  explains  the  earnings  of  valour : — 

OCCLX. 
Menu  : — ^When  &YOiir  is  shown  by  a  leader,  pleased  vnth  a  gallant 

action  which  a  soldier  performs,  weU  knowing  his  danger : 

2.    Whatever  is  then  received  as  a  reward  shall  be  considered  as  weahh 

gained  by  Yalour :  tluxt^  and  what  is  taken  under  a  standard,  are 

declared  not  to  be  partible : 

^1 
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3.  What  is  taken  in  war,  after  routing  the  force  of  the  enemy,  by  a 
a  soldier  who  risked  his  life  in  the  service  of  his  master,  is  named 
»po%l  taken  under  a  standard. 

These  texts  are  again  cited  in  this  place  to  subjoin  the  explanation  of 
the  sense.*  "  Well  knowing  his  danger  ;'*  aware  of  the  risk  to  whioh  he 
exposes  his  life.  "  Gallant,"  with  resolution.  "  Action  ;'*  the  service 
desired  by  his  master,  such  as  the  slaughter  or  discomfiture  of  the  enemy, 
and  the  liiie.  Does  not  war  universally  cause  risk  of  life  ?  The  answer 
is,  service^  in  the  presence  of  a  powerful  foe,  is  intimated  by  the  mention  of 
danger.  "  When  favour  is  shown  by  a  leader,  pleased  with  such  an  action, 
Ac. ;"  consequently,  wealth  received  by  the  favour  of  the  chief  is  alone 
described  by  this  text  as  the  earnings  of  courage.  "  And  what  is  taken 
under  a  standard  ;''  the  particle  connects  this  with  the  acquisition  of  valour 
before  mentioned,  which  is  thus  declared  not  to  be  partible.  "  By  a  soldier 
who  exposed  his  life  in  the  service  of  his  master ;"  wlio  disregards  the  risk 
of  his  life  in  comparison  with  the  service  of  his  employer.  Hence,  what  is 
plundered  from  the  army  of  the  foe,  having  routed  the  hostile  force  after  a 
tremendous  conflict,  is  spoil  taken  under  a  standard.  Both  these  are 
technical  terms  for  certain  descriptions  o/*  wealth.  According  to  Chakdks- 
WABA  and  others,  they  are  not  partible,  even  though  joint  property  had 
been  expended  before  battle,  for  the  purpose  of  obtaining  favour  from 
the  chief.  In  either  case,  no  partition  can  be  claimed,  even  though  a  horse 
or  the  like,  appertaining  to  the  co-heirs,  contributed  to  the  acquisition.  In 
the  case  of  skill  with  the  bow  and  the  like,  a  share  must  be  given  to  a 
parcener  no  less  skilful,  as  in  the  case  of  agriculture,  to  such  a  husbandman  ; 
for,  though  expert,  he  has  no  superiority  over  another  skilful  co-heir  in 
capacity  for  an  act  of  dexterity.  But,  according  to  Jim^tavahaka  and  the 
rest,  this  is  intended  as  an  example :  if  the  joint  property  be  used,  wealth 
acquired  by  these  means  is  partible. 

The  term  (sauddyiea),  which  occurs  in  the  text  of  Vtasa  (CCCXLVI), 
signifies  what  is  received  from  a  fiather  or  other  (jsudd^d)  affectionate 
kinsman.  So  NAbeda  (CCCLIIIt),  and  VtIsa  (CCCLIV).  Proper^ 
reeeived  at  the  time  of  aecepting  a  bride,  is  **  wealth  given  by  the  kinsmen 
of  a  wife"  (CCCLIII 1) ;  for  this  coincides  with  the  text  of  BhabadwIja, 
*'  and  that  which  was  received  with  a  bride."  The  apposition  is  not  in  that 
form  which  is  called  iatpurusha  of  the  sixth  case,  and  which  would  exhibit, 
as  the  sense  of  the  compound,  '*  property  of  the  wife ;"  for  it  could  not 
be  supposed  that  brothers  can  claim  partition  of  wealth  which  belongs 
exclusively  to  a  woman.     Such  is  the  opinion  of  authors. 

''  A  mother  has  also  power  over  her  oum**  (CCCLIII  2)  ;  this  regards 
female  property.  Thus  the  JReindcara.  It  may  also  relate  to  an  estate 
left  by  the  paternal  grandfather,  and  which  had  devolved  on  his  daughter 
by  the  failure  of  male  heirs;  for  she  alone  is  then  proprietor  of  that  wealth  : 
although  her  gift  or  other  alienation  of  such  property  be  forbidden,  as  will 
be  mentioned  under  the  head  of  Succession  to  the  estate  of  a  man  who 


*  I  prefer  inserting  them  here,  and  hftve  therefore  omitted  the  former  qaotation.    T. 
t  Both  verses  were  cited  in  this  place ;  I  hare  Inserted  them  in  the  place  wh«0  the 
first  verse  was  q;aoted.  T. 
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leaves  no  male  issue,  what  is  ^ven  5y  her  to  her  son,  on  account  of  his^^ui! 
pietj  or  the  like,  is  a  valid  pft.  But  although  the  wife  have  an  interest  in 
the  wealth  of  her  hushand  during  his  life,  under  the  text  which  declares 
property  common  to  the  married  pair  (CCCOXV),  his  wealth  given  away 
by  her  is  not  a  valid  donation  ;  for  she  has  not  at  that  time  independent 
power  over  his  estate. 

The  dependence  of  a  woman  whose  husband  is  living,  even  in  respect  of 
property  inherited  from  her  father,  who  left  no  male  issue,  is  only  suggested 
by  the  text  of  Mentt  (Book  II,  Chap.  IV,  v.  56)  ;  it  will  be  mentioned, 
that  women  are  independent  in  respect  of  female  property  only :  as  the 
wealth  of  her  living  husband  is  declared  by  the  text  of  the  legislator  to 
belong  to  both,  does  not  that  which  is  gained  by  the  wife  in  right  of  birth, 
or  through  personal  labour,  equally  belong  to  both  ?  VAchbspati  BhattA- 
CHABTA  does  not  acknowledge  the  right  of  the  husband  in  the  property  of 
his  wife  during  her  existence,  nor  her's  in  her  husband's  property  during 
his  life:  for  the  text  relates  to  another  subject,  namely,  to  wealth  given 
away.  But  those  who  admit  both,  affirm  the  right  of  the  hnsband, 
controlled  by  his  wife,  in  that  which  is  acquired  by  her;  and  the  right 
of  the  wife,  controlled  by  her  husband,  in  his  wealth  ;  and  they  also  affirm 
her  subjection  to  him  in  respect  of  her  person  and  so  forth  :  hence  they  say, 
any  thing  given  away  by  her,  without  the  assent  of  her  lord,  is  not  o  valid 
y»/l.  But  others  assert,  that  it  is  valid,  like  dithursements  made  hy  a  wife 
J'or  the  service  of  guests  and  the  rest.  It  should  not,  they  think,  be  argued, 
that  her  husband  has  given  a  general  sanction  to  her  disbureemenis  for  the 
service  of  guests  or  similar  purposes,  and  therefore  the  expenditure  is  legal : 
but,  in  this  case,  since  assent  is  wanting,  how  can  the  gift  be  valid  ?  It 
is  the  general  practice  to  do  so,  say  these  lawyers,  even  though  assent  be 
wanting.  That  i$\ferenee  does  not  seem  consistent  with  the  law  ;  but,  if 
her  husband  did  assent,  any  thing  given  by  her  through  favour  is  indisput- 
ably  a  valid  donation  :  in  this  case,  however,  the  tacit  assent  of  her  lord 
must  then  only  be  inferred,  when  the  father,  subsequently  informed  of 
a  gift  made  to  his  son  by  his  wife  unathorized  by  him,  expresses  no 
disapprobation,  but  on  the  contrary  says,  ''  let  her  do  as  she  pleases." 
Both  in  this  case  and  in  that  of  wealth  given  by  the  father,  it  should 
be  remarked,  that  any  gift  made  or  approved  by  him,  under  the  influence  of 
lust  or  wrath,  is  not  valid ;  but,  any  donation  made  or  confirmed  by  him 
through  tenderness,  with  due  consideration  of  good  qualities,  and  of 
religious  duty  or  the  like,  is  good  in  law. 

As  for  what  some  deduce  from  the  use  of  the  word  '  father,'  and  other 
terms  expressing  relation,  that  what  has  been  given  by  any  other  person  is 
partible,  (namely,  what  is  received  from  any  other  except  the  father  and 
the  rest,  without  using  the  joint  estate  ;)  that  has  been  already  disproved  : 
but,  this  tevt  using  the  word  father,  which  denotes  relation,  is  an  answer 
to  one  who  entertains  a  doubt,  "  may  I  not  share  the  wealth  given  to 
thee  by  our  parent  (or  other  relative),  since  it  is  the  wealth  of  my  father 
(or  other  kinsman)  ?"  Hence  it  is  said  in  the  text  of  Ytasa,  *'  that  shall 
not  be  claimed  by  co-heirs"  (CCCLIV). 

If  the  same  thing,  already  given  to  one  son,  be  given  a  second  time  to 
another,  he  to  whom  it  was  first  given  shall  alone  take  it ;  imder  the  text  of 
TiJNTAWALCTA  '^  in  the  case  of  a  pledge,  a  gift,  or  a  sale,  the  prior  contract 
shall  prevail"  (Book  II,  Oh.  II,  v.  28.)  RAeHmrAHSAirA. 
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COCLXL 

Menu  .'—After  the  death  of  tlie  father,  if  the  eldest  brother  acquire 
wealth  by  his  own  efforts,  be/ore  partition,  a  share  of  that  (lequisitum 
shall  go  to  the  younger  brothers,  if  they  have  made  a  due  progress 
ill  learning. 

As  for  this  text  of  Menu,  the  meaning  is,  since  they  are  placed  in  a 
relation  similar  to  that  of  father  and  son,  by  a  former  text  (XII),  the 
youngest  brother  has  a  claim  on  the  wealth  of  the  eldest,  even  though 
acquired  without  the  use  of  the  patrimony,  as  ke  hat  on  the  wealth  gained 
by  his  father :  in  respect  of  this,  a  distinction  is  propounded  by  the  text ; 
even  unlearned  brothers  have  a  right  to  wealth  acquired  by  their  father;  but 
learned  co-heirs  only  have  a  claim  to  that  which  is  gained  by  the  eldest  bro- 
ther :  and  this  is  demonstrated  ;  for  the  terms  of  the  text  ('*  after  the  death 
of  the  father,"  "  the  eldest  brother,'*  "  the  younger  brothers,"  "  if  they  have 
made  a  due  progress  in  learning,"  and  so  forth,)  would  otherwise  be  unmean- 
ing. Such  are  the  very  words  of  JiMtjTAYAHAEf  a.  This  relates  to  wealth 
not  acquired  by  learning ;  for,  property  gained  through  science,  by  a  younger 
brother,  during  the  life  of  his  father,  must  be  also  shared  with  an  elder  one 
who  has  made  a  due  progress  in  learning.  But,  in  the  present  instance,  no 
discrimination  of  equal  or  less  attainments  in  science  is  made  by  the 
legislator. 

At  this  time,  since  an  elder  and  younger  brother  do  not  now  behave  as 
father  and  son,  it  appears  that  this  rule  should  not  be  observed.  On  this 
subject  Jim^tatIhana  remarks,  that  partition  of  any  thing  received  in 
donation  without  having  used  joint  property,  as  it  is  now  practised  among 
good  men,  is  not  without  some  foundation  in  brotherly  affection  and  human 
wisdom  :  or,  if  another  ground  of  the  present  practice  be  affirmed^  (namely, 
that  eo-heirSf  seeing  wealth  which  had  been  received  in  donation  distributed, 
because  it  was  the  acquisition  of  science,  and  because  partition  among  bro- 
thers, equally  or  pre-eminently  learned,  is  ordained  in  the  case  of  wealth 
earned  by  knowledge,  even  without  the  use  of  joint  property ;  and  not  know- 
ing that  this  partition  of  effects  so  gained  was  specially  made  on  account  of 
learning,  but  erroneously  supposing  it  made  merely  because  the  wealth  was 
acquired  before  partition ;  have  themselves  introduoed  this  practice  :)  still 
there  is  nothing  groundless.  It  is  his  opinion,  that  partition  made  solely 
because  the  wealth  was  acquired  by  an  undivided  parcener,  is  founded  either 
on  affection,  on  human  institutions,  or  on  habitual  error. 

Sako'ha  and  Lio'hita  propound  other  things  not  subject  to  partition  : 

CCCLXII. 
Sanc'ha  and  Lio'hita  : — There  is  no  division  of  a  house  or  garden 
made  by  one  son  for  himself,  nor  of  water-pots,  ornaments,  utensils 
for  food  and  tlie  like,  nor  of  concubines  or  clothes,  nor  of  water  in 
pooh  or  wells,  nor  of  pasture  ground  and  roads  :  so  said  the  lord  of 
created  beings. 

The  place  of  abode;  'Hhe  house."  ConseqoenUy,  if  five  brothers, 
during  the  life  of  their  father,  sleep,  eat,  and  so  forth,  in  five  separate  and 
distinct  houses ;  in  that  case,  when  partition  is  made  after  the  death  of  the 
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father,  each  thall  retain  his  own  apartment ;  lots  shall  not  be  cast^br  tko^ 
hmbittiHons.  Bat  if  there  be  not  five  houses,  then  only  shall  they  make  a 
distribution ;  and,  after  allotting  the  former  dwellings  in  the  order  of 
seniority,  other  houses  ought  to  be  builtyor  the  founder  brothers :  but,  if  the 
dinparity  be  excessive,  an  actual  partition  must  be  made.  This  is  eomiiietU 
with  common  sense. 

Of  waterpots  or  metallic  vessels  for  water,  personal  ornaments,  utensils, 
(literally  what  is  adapted  for  use,  or  what  is  employed,)  of  concubines  or 
clothes  applied  to  the  use  of  one  parcener,  it  appears  that  there  shall  be  no 
division.  The  Retndcara. 

The  term  used  in  the  gloss  (lauha),  signifies  any  metallic  vessel ;  for  it 
is  so  explained  in  the  dictionary  of  Amira.  Consequently,  each  parcener 
shall  now  take  that  waterpot  which  he  used  during  the  life  of  his  father  : 
lots  shall  not  be  cast  for  it.  This  takes  place  if  each  individual  be  provided 
with  vessels,  and  if  the  disparity  be  not  excessive.  Such  is  the  reason  of 
the  law,  and  the  subsisting  practice. 

"  Ornaments  ;"  not  such  as  have  been  given  through  favour,  but  such 
as  were  worn  by  each.  Here  again  excessive  disparity  must  be  avoided. 
But,  if  any  ornaments  remain  in  the  treasury,  and  are  sometimes  worn  by 
any  one  parcener  during  festivals,  such  ornaments  shall  be  shared  even  by 
him  who  did  not  wear  them ;  for  it  is  not  understood  that  these  belong 
exclusively  to  him  who  occasionally  uses  them.  It  is  the  same  in  the  case 
of  clothes.  But  since  partition  could  only  have  been  supposed  on  the  day 
when  the  parcener  first  began  to  wear  them,  with  the  assent  of  the  father, 
of  the  elder  brother,  or  of  the  spiritual  counsellor,  expressed  in  these  words, 
'^  let  him  wear  this  apparel  or  these  ornaments,*'  therefore  the  clothes  and 
the  jewels  belong  exclusively  to  that  parc^n^r  who  habitually  uses  them, 

"  Nor  of  water  in  pools  or  wells^  nor  of  pasture  ground  and  roads  ;'*  the 
whole  phrase,  according  to  one  reading  (apdm  praehdrdrCha)^  may  signify 
the  channel  for  the  issue  of  water,  and  which  is  called  a  drain.  RAeilUHAV- 
DAiTA  reads  apdm  praehdra  raVhydndm  ;  rat^hgd  signifies  a  road,  the  way  by 
which  men  and  cattle  pass  and  repass.  If  the  channels  for  the  passage  of 
water  can  be  formed  in  separate  places,  a  division  is  unexceptionable.  It  is 
not  declared  necessary  that  the  water  should  run  by  the  former  drain, 
through  the  court  belonging  to  any  one  brother :  but  if  all  the  parceners 
point  out  that  channel,  it  must  remain  in  common.  Such  is  the  inference  of 
common  sense. 

cocLxm. 

Menu  and  Vishnu  :— Apparel,  carriages,  or  riding  horses,  and  (nma- 
ments  of  ordixuxry  valtief  which  any  of  the  heirs  luxd  used  by  consent 
before  partition^  dressed  rice,  water  in  a  well  or  eistemy  female  slayes, 
family  priests,  or  spiritual  counsellors,  and  pasture  groond  for 
cattle,  the  wise  have  declared  indivisible,  and  stiU  tobeused  as  before. 

**  Apparel ;"  clothes  for  personal  use.  JiMthPATiHAKA* 

**  Garriagea ;"  the  term  {paira)  is  expounded  by  Ciundbswaba.  pro- 
perty recorded  in  a  writing ;  for  that  coincides  with  the  text  of  CiffYlTAHA 
(COGLXY  1).  The  meaning  is,  property  recorded  in  a  written  statement 
of  his  own  affairs,  by  the  father  or  other  predecessor,  in  ikisfbrm^  "  so  mudi 
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given  to  such  a  one.'*  Hklatudha,  the  aathor  of  the  Fraedia^  Jim^a- 
viRAVA  and  others  expound  it,  a  horse  or  other  animal  used  for  carriage, 
Ambba  explains  the  word  paira  "  carriage  or  conveyance,  leaf,  feather,  arrow." 
"Dressed  rice;"  Jimutavahawa  expounds  the  term  (critanna)  sweet- 
meats or  the  like  ;  the  Retndeara  explains  it  flour  or  similar  things ;  the 
Fdrijdta  expounds  it  rice  or  other  food.  In  fact,  all  these  interpretations 
should  he  admitted ;  for  all  may  he  comprehended  under  the  term  "  and  the 
like."  Consequently  whatever  has  been  provided  by  a  father  for  the  food  of 
his  own  son  or  daughter,  or  other  relative,  is  exempt  from  participation, 

"  Water  ;"  except  that  which  is  contained  in  a  pond  or  well ;  running 
water.  Thus  JiMtrTAYAHAi^A.  But,  in  fact,  no  partition  is  made  of  a  single 
well  or  the  like  ;  for  Ybihaspati  propounds  another  mode  of  participation 
therein.  It  shall  not  be  divided  like  other  things  ;  such  is  the  meaning  of 
Menu  and  Vishnu.  In  like  manner,  his  own  property,  recorded  in  an  in- 
ventory as  abovementioned,  shall  not  be  divided.  Some  explain  "  water," 
vessels  used  therefore,  as  mentioned  by  Sanc'ha  and  Lio'hita  (CCCLXII). 

"Female  slaves"  employed  by  one  parcener.  Thus  the  JSetndcara. 
Consequently,  the  parcener  who  employs  a  female  slave  shall  retain  her. 
This  rule  is  observed  when  the  slaves  are  numerous,  and  the  employment 
continual.  It  is  founded  on  the  coincidence  of  the  text  of  G6tama 
(CCCLXVII).  The  term  used  {sambhbga)  here  signifies  employment,  such 
as  rubbing  his  limbs  or  the  like.  The  word  which  occurs  in  the  text  (striyaK)^ 
may  signify  "  women  other  than  female  slaves." 

The  subsequent  terms  {ybgacMima  prachdra)  are  explained  by  Jim^ta- 
YAHAKA,  the  bed  and  vessels  used  in  eating,  drinking,  and  so  forth.  In  the 
Retndeara  the  same  words  are  explained  family  priests,  or  spiritual  coun- 
sellors, and  the  road  by  which  cattle  pass.  According  to  this  interpretation, 
one  term  must  be  read  with  a  final  M  {^ybgaesMmam),  Or  the  apposition 
may  be  in  the  form  called  carmad^hdraya,  instanced  in  the  expression  *  king 
fond  of  pot-herbs  ;*  "  the  path  together  with  the  family  priests."  The 
same  term  is  explained  in  the  pra&Uaf  hereditary  livelihood  in  the  king's 
family  or  the  like ;  that  is,  performance  of  sacrifice,  service  in  war,  the  sale 
of  cow-tails  and  similar  articles  fir  the  king*e  ute^  menial  service,  and  so 
forth.  It  is  customary  to  distribute  the  privilege  of  sacrificivg ybr  the  king 
and  the  rest,  by  regulating  the  periods  of  separate  enjoyment,  euck  at  a 
month  each,  or  the  like.  HslAtudha  subdivides  the  term ;  a  boat  or 
similar  conveyance  {ybga\  and  a  fort  or  other  place  of  safe^  (pMiea). 
All  these  things,  mentioned  by  various  authors,  are  in  certain  instances 
exempt  from  partition. 

CCOLXIV. 

Vyasa: — ^A  place  of  abode,  vehicles,  prepared  grain,  water,  and 
women,  shall  not  be  divided ;  nor  a  place  of  sacrifice,  nor  an  idoly 
even  though  it  had  been  transmitted  from  &ther  to  son  for  a 
thousand  generations. 

"  A  place  of  abode ;"  literally  a  field  :  the  house  and  garden.  Thua 
Ohavbbswaea.  Others  expound  "  field,"  a  piece  of  ground  which  is  the 
common  site  of  habitations.  "  A  pkce  of  saerifice ;"  the  spot  where  reli- 
gious rites  are  performed.  So  JinfrTAYAHAiTA.  Saorifioe  signifies  the 
worship  of  deities. 
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CCCLXV. 

OatyIyana: — Property  recorded  in  a  written  document,7and  that 
which  has  been  appropriated  to  religious  uses,  water,  wives,  and  a 
corrody  which  has  descended  from  ancestors. 

2.  Clothes  of  great  value  kept  in  the  treasury,  ornaments,  and  what- 
ever is  naturally  indivisible,  shall  be  used  alternately  by  the  kinsmen 
during  periods  assigned  to  each. 

3.  Pasture  ground  for  kine,  a  common  way,  apparel,  and  whatever 
else  is  worn  on  the  body,  necessary  implements  of  learning,  as  booh 
and  tlie  like  used  $everalli/y  or  of  arts,  as  pencils  or  toolsy  are  indivisi- 
ble, according  to  Vbihaspati,  but  if  no  other  property  remain^  must 
be  soldy  and  the  price  of  them  must  be  distributed. 

4.  But  Bhrigu  declared,  that  whatever  customary  law  of  a  country, 

a  class  or  tribe,  a  company  of  merchants  and  Hie  like^  or  of  a  town, 

should  be  alleged  and  proved,  the  distribution  of  an  inheritance 

must  respectively  be  made  according  to  that  custom. 

''  Property  recorded  in  a  written  document  ;**  wealth  given  away  or 
promised  to  any  one  on  a  religious  consideration.  Or  property  recorded  in 
a  written  document,  (that  is,  a  debt,)  which  was  lent  for  religious  purposes, 
is  not  partible.  "Water  ;"  jars  used  in  the  worship  of  deities.  Thus  the 
Eetnaeara.  "  A  corrody  ;*'  a  pension  which  is  assigned  (nibadhyatS)  by  the 
king,  on  a  mine  or  the  like,  (that  is,  a  pension  which  is  fixed  as  it  were  by 
words,  or  which  is  made  irrevocable,)  is  a  corrody  {nibandha)  :  the  suffix 
bears  the  passive  sense.  Or  the  same  inflection  may  bear  a  neuter  sense ; 
thus,  '*  ten  certain  things  shall  be  received  by  you  from  this  mine  for  such 
a  space  of  time,*'  and  so  forth.*  In  like  manner,  the  rights  of  Brdhmanas, 
who  attend  at  funerals,t  and  similar  privileges,  must  be  considered  as  corro- 
dies.  The  immunities  of  a  Brdhmmna,  wbo  burns  dead  bodies,  and  other 
similar  rites,  are  in  a  manner  fixed  in  perpetuity  :  but  there  is  this  difference, 
that  he  receives  his  dues  as  the  reward  of  his  trouhle.  "  Descended  from 
ancestors,"  is  merely  illustrative  ;  for  the  reasoning  is  equally  ^>plicable  to 
what  has  not  been  inherited. 

"  Clothes  kept  in  the  treasury ;"    and  bearing  a  great  value. 

The  Betndeara, 

"  What  is  naturally  indivisible  ;*'  what  is  incapable  of  division,  as  a 
tree  or  the  like.  These  things  above  mentioned  are  declared  exempt  from 
partition,  because  au  actual  division  is  ahnost  impraoticable.  For  a  eorrody , 
or  the futt^re  receipt  of  ten  certain  things  or  the  like,  or  the  promise  thereof , 
cannot  be  disparted ;  it  is  therefore  pronounced  indivisible :  but  the  ten 
things  received  as  the  produce  of  it  shall  be  distributed,  as  will  ba 
mei^oned. 

'i  Pasture  ground  for  kme"  (CCCLXV  8)  ;  the  path  of  cattle.J  "  A 
common  way  :'*  a  road  used  by  men  and  women.     Such  is  the  difference* 

*  The  explanation  exhibits  no  neater  sense.  T.     t  Ajfrahdriea.    See  Book  II,  Chap,  iii,  S.  2.  T. 
tThe  word prachdra  also  signifies  pasture  ground:  I  follow  Sir  William  Jones  into 
translating  it.  T. 
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"Apparel*'  of  small  value,  and  whatever  else  is  worn  on  the  body. 
Thus  the  Retndcara^  There  is  consequentlj  no  vain  repetition.  The 
meaning  is  this  ;  whatever  apparel  is  used  by  any  one  parcener,  that  vesture 
worn  on  the  body  shall  be  taken  by  him  alone ;  lots  shall  not  be  cast.  But 
apparel  of  great  value,  adapted  for  attendance  at  the  royal  court,  must 
remain  in  common  ;  for  if  it  were  taken  by  one  parcener,  the  rest  would 
be  prevented  from  repairing  occasionally  to  the  royal  residence.  But  if 
there  be  much  valuable  apparel,  partition  is  unexceptionable.  After  selling 
or  otherwise  disposing  of  unworn  clothes,  they  may  be  re-purchased,  or 
otherwise  regained,  by  paying  the  value  out  of  several  property :  on  this 
consideration,  the  legislator  has  added  ''worn"  (CCCLXVl).  Others 
expound  the  term  {dhritam)  kept  in  the  treasury.  It  is  indivisible ;  parti- 
tion will  be  of  course  forbidden,  because  it  cannot  he  disparted:  but  what  is 
worn  on  the  body  shall  not  be  even  shared,  by  selling  it,  and  dividing  the 
price  :  to  intimate  this,  say  these  lawyers,  apparel  is  again  mentioned. 

**  Necessary  implements  of  learning  ;**  the  term  {praybjya)  is  explained 
by  Helayudha,  a  loan  advanced  ;  a  sum  necessary  to  be  invested  in  traffic 
or  the  like.  For  instance,  a  hundred  pieces  of  money  being  appropriated  to 
the  commerce  of  a  merchant,  traffic  is  conducted  on  that  capital  in  a  remote 
province,  by  means  of  navigation  ;  if  that  be  divided  among  his  sons,  suppose 
ten  brothers,  no  one  of  them  can  afterwards  carry  on  a  similar  trade ;  some 
lawyers  so  explain  the  precept.  The  same  term  is  expounded,  things  required 
for  use,  as  books  or  the  like  ;  these  shall  not  be  shared  by  ignorant  co-heirs, 
whether  to  sell  or  merely  to  use  them :  it  is  so  affirmed  in  the  FdriJ^ta^ 
the  Retndcara,  the  treatise  of  Jik^atIhaka,  the  Ddyatatwa,  and  other 
works. 

'*  Necessary  implements  of  arts  ;'*  as  pencils  and  the  like.  Thus  the 
Rdtndcara.  But  HklAtud'ha  explains  the  word  "  arts**  as  signifying 
means  of  subsistence  in  general ;  books,  pencils,  and  tools,  required  for  that 
purpose,  must  therefore  be  comprehended  by  this  term. 

CCCLXVl. 

Vr!haspati: — They  by  whom  it  is  afSrmed  that  clothes  and  the  like 
are  indivisible,  have  not  proved  that  the  collected  v^ealth  of  opulent 
men,  their  vehicles  and  ornaments,  shall  not  be  divided ; 

2.  Property  held  in  common  would  he  unemployed,  for  it  cannot  be 
given  to  one  in  exclusion  of  another  :  therefore  it  must  be  divided 
by  soToe  mode  deducedfrom  reasoning;   else  it  would  be  useless. 

3:  By  the  sale  of  clothes  and  ornaments;  on  the  recovery  of  a 
written  debt;  by  compensating  the  dressed  food  with  an  equal 
allotment  of  undressed  grain;   an  equitable  partition  is  made: 

4.  Water  drawn  from  a  single  well  or  pool  shall  be  taken  by  turns  ; 
a  bridge  and  a  field  shall  be  shared  bi/  co^lievrs  in  due  proportion  : 

5.  Let  a  single  female  slave  be  successively  employed  by  co-heirs  in 
their  respective  houses,  according  to  their  several  shares ;  if  numer- 
ous, the  slaves  shall  be  distributed  in  equal  allotments  :  such  is  the 
law  in  respect  of  female  servants : 
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6.  The  benefit  received  from  family  priests,  or  spiritual  counsellors, 
shall  be  equally  shared ;  and  the  pasture  ground  for  cattle  shall  be 
used  by  the  co-heirs  in  proportion  to  their  allotments. 

From  this  text  of  YBJfsuLSPATi  it  appears,  that  the  indivisibility  of 
clothes  and  the  like  is  founded  on  the  letter  of  revealed  law,  not  inferred 
from  its  sense.  The  same  may  be  affirmed  to  be  the  import  of  the  precepta 
of  legislators.  Thus,  partition  of  clothes  and  the  rest,  if  casually  made, 
cannot  be  imputed  as  a  fault;.  ^'ItUnoi  proved,  that  the  collected  wealth  of 
opulent  men  (the  vehicles,  ornaments,  houses,  and  other  property  of  those 
who  have  many  dwellings,  many  carriages,  aud  so  forth,)  is  iadivisible." 
This  word  is  brought  fiffward  with  the  fmeeitmry  alteration  of  gender  and 
number.  Consequently  the  houses,  ornaments^  and  the  Uke,  must  be  diatri- 
buted  by  an  aeiual  partition,  or  by  selling  them  aad  dividing  the  priee. 
Such  is  the  sense  of  the  text. 

"  Property  held  in  common  would  be  unemployed ;''  it  would  be  unused : 
a  single  diattel,  appertaining  to  two  persons,  would  not  be  put  to  use; 
neither  of  them  could  employ  it :  for  it  cannot  be  given  exclusively  to  one, 
since  another  is  part  owner  of  it.  Therefore  must  it  be  divided  by  Mome 
mode  deduced  from  reasoning ;  else  (if  a  rational  distribution  be  not  estab- 
lished) it  would  be  useless  ;  for  it  could  not  be  em^yed  by  aily  eve. 
An  aigumeat  is  here  deduced  from  the  absurdily  of  the  converse  propo* 
sition. 

In  the  text  of  CattItana  (CCCLXV),  property  recorded  in  a  written 
document,  (that  is,  a  debt,)  is  pronounced  indivisible ;  and  so  are  clothes, 
ornaments,  and  the  like.    But  apparel  and  the  rest  may  be  sold,  and  the 
price  of  them  distributed ;  and  a  debt,  when  recovered  from  the  debtor,  shall 
be  shared.     That  partition  of  dressed  grain  shall  not  be  olatmed,  is  declaim 
by  Mzircr,  VrsHircr,  and  YtIsa  :  but  if  all  the  co-heirs  have  not  teeewed 
prepared  jbod,  but  one  alone  kanBe,  an  equal  share  of  undressed  ^rain  shall  be 
given  to  the  rest.     If  there  be  but  one  well,  or  one  pod,  a  ^trlbution  by 
partition  of  the  water  and  the  like  must  be  admitted ;  and  a  dyke  shall 
not  be  made  in  the  middle  of  the  pool.     "  By  turns ;"  if  the  pond  contain 
little  water,  and  all  the  wants  of  all  the  co-heirs  cannot  be  supplied,  let 
them  each  draw  ten  or  five  jars  of  water ;  and,  fetching  further  sfupplies  from 
other  places,  satisfy  their  otner  wants :  and  this  must  be  done  with  conside- 
ration.    A  field  is  pronounced  individisible  by  VtIsa,  because  the  section 
of  it  is  literally  impossible ;  but,  although  it  cannot  be  cut,  it  may  be  pa>rted 
by  a  ridge :  therefore  does  the  legislator  add,  '*  a  field  shall  be  shared  m  due 
proportion"  (GCGLXYI  4),  and  that  in  the  case  of  a  single  field  uniform  in 
its  fertile  quality;  but  if  there  be  many  such,  there  is  no  necessity  for 
parting  one  by  a  ridge.      The  partition  of  a  garden,  and  of  houses,  shall  be 
similar  to  that  of  a  field.      A  sinde  female  slave  may  be  shared :  the  mode 
of  distribution,  proportionate  to  their  respective  allotment^  is  by  a  oompu- 
iallon  ef  labour ;  for  instance,  '  kt  this  female  slave  sweep  all  tb^  houses, 
piepare  Ibod  to  be  eaten  by  all,  and  make  aU  their  beds;'  here  it  is  evident 
there  eaa  be  no  dkparity :  or  by  a  ooxnputation  of  time ;  for  instance,  she 
must  w^k  in  each  bouse  one  watch  every  day,  or  five  or  six  days  in  every 
months  and  so  fcffth.     If  they  be  numerous,  one  or  two  female  slaves  shall 
be  aUolted  to  each  oo*heur.     In  this  case,  the  rule  propounded  by  Q6TAaiA 
must  be  obsor? ed» 

hi 
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CCCLXVII. 
GrOTABiA : — A  female  slave  shall  belong  exclusively  to  that  parcener 
by  whom  she  is  possessed. 

But  if  many  be  possessed  by  one  parcener,  and  none  by  another,  the 
number  must  be  made  equal.  No  dispute  should  be  excited  for  any  small 
difference  in  age,  strength,  and  good  qualities.  Such  is  G6tama's  opinion. 
This  must  be  considered  as  the  settled  rule  respecting  female  slaves 
(CCCLXVI  6). 

Of  counsellors  and  family  priests,  or  (according  to  the  variance  of 
opinions  on  the  sense  of  the  words  ybga  ahSma)  of  the  hereditary  livelihood, 
or  of  a  boat  and  fort  or  the  like,  or  of  vessels  for  eating  and  drinking  and 
the  rest,  an  equal  distribution  shall  be  made ;  that  is,  by  equal  numbers 
allotted  to  each.  Consequently,  that  which  is  severally  adapted  to  the 
business  of  each,  shall  he  taken  by  him  :  but  in  case  of  inequality  of  number, 
or  great  disparity,  some  compensation  must  be  given  to  another  parcener ; 
the  distribution  shall  not  be  made  by  casting  lots.  Bence^  this  does  not 
contradict  Msnu  and  the  rest. 

Chakdbswaba  observes,  that  valuable  clothes  and  the  like  are  pro- 
nounced naturally  indivisible ;  hence,  the  indivisibility  propounded  by  Mbmu 
and  the  rest,  which  forbids  the  literal  division  of  apparel  of  ordinary  value, 
must  be  considered  as  relating  to  partition  in  any  other  form  except  that 
which  is  directed  in  the  case  of  valuable  apparel.      There  is  no  discrepance. 

Consequently,  other  Sages  have  pronounced  these  things  indivisible,  on 
a  consideration  of  the  revealed  maxim  which  shows  their  indivisibility  :  but 
the  legislator,  having  mentioned  the  absurd  consequence  of  a  general 
denial  of  partition  (CCCLXVI  2),  establishes  the  inference  that  a  distribu- 
tion shall  not  be  made  by  actually  disparting  the  things,  and  regulates  a 
virtual  partition  to  be  deduced  from  that  revealed  maxim.  Such  is  the 
meaning  of  the  gloss. 

But  the  author  of  the  Praedia  thus  expounds  the  text :  it  is  not  proved 
by  them  that  the  scriptural  precept,  "  divide  not  clothes,"  relates  to  vesture 
of  ordinary  value.  "  The  property  of  opulent  men ;"  that  is,  sucTi  things 
as  can  only  be  taken  by  opulent  persons,  namely,  goods  bearing  a  high  price, 
must  be  divided  in  a  mode  deducibls  from  reasoning ;  because  they  cannot 
be  yielded  to  one  parcener.  But  things  of  ordinary  value  may  be  given 
up,  for  they  are  mere  chaff.  Consequently  the  precept,  "  divide  not  a 
vehicle,  or  beast  used  for  a  carriage,*'  relates  to  an  elephant,  horse  or  the 
like.  Such  is  Vrihaspati's  meaning.  But  if  the  elephant  or  horse  be 
single  in  its  kind,  a  mode  of  distribution  is  propounded  ;  by  sale,  <&c.'* 
(CCCLXVI  3). 

Others  consider  the  text  of  VbIhasfati  as  an  instance  exhibited.  The 
phrase,  "  must  be  divided  by  tome  mode  deduced  from  reasoning,"  is  merely 
an  illustration.  Consequently,  if  there  be  reason  to  apprehend  the  destruc- 
tion of  the  thing,  should  an  acttial  division  be  made,  then  the  scriptural 
maxim  bears  that  no  such  partition  shall  be  made :  but  if  that  apprehension 
be  not  entertained,  as  in  the  case  of  an  ingot  of  gold  or  the  like,  then  an 
aetual  division  shall  be  made  by  the  universal  consent  of  legislators.  IfUhe 
alleged^  that  partition,  in  the  case  of  numerous  elephants,  horses, or  vehicles, 
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is  propounded  by  no  legitlator,  in  consequence  of  the  scriptural  maxim 
"divide  not  a  vehicle,**  that  is  affirmed  grossly  without  due  inquiry. 
Henoe  there  is  no  disparagement  to  Msirn  and  the  rest ;  but  otherwise  they 
might  be  supposed  to  be  disgraced  by  ao  assertion  deficient  in  just  reasoning. 
Consequently  there  is  no  harm  in  making  a  partition  when  the  number  of 
timilar  thingg  is  great.  Even  a  single  chattel  must  be  shared  by  sale  and 
dittribution  of  the  priee^  or  by  regulating  the  periods  of  enjoyment.  It  is 
not  meant  that  female  slaves  and  the  rest  may  not  be  sold,  nor  that  apparel 
and  the  like  may  not  be  used  by  tumt  at  regulated  periods,  nor  that  a  debt 
shall  only  be  divided  when  recovered  from  the  debtor :  accordingly,  although 
it  may  not  be  immediately  recoverable,  it  is  the  practice  to  distribute  such 
claims  by  figures.  Of  clothes,  inconsiderable  in  value,  and  worn  by  one 
parcener,  a  partition  may  be  made,  as  tit  the  ease  of  dressed  grain,  by  giving 
an  equivalent  to  the  rest.  Valuable  apparel  Imay  be  divided,  by  selling  it, 
and  distributing  the  price. 

According  to  JiMtrrAYlHAifA,  "  women,"  in  the  text  of  MsKtr 
(CGCLXIII),  signifies  'women  other  than  female  slaves.'  He  conceives 
that  Menu,  Vishitc;,  and  Vtasa.,  deny  the  partibility,  which  might  be 
supposed,  because  wives  separately  obtained  in  marriage  are  gained  at  the 
expense  of  the  joint  estate.  It  should  be  here  remarked,  that  of  wives  there 
is  no  partition  even  by  equity,  or  in  the  mode  deduced  from  reasoning; 
for  a  woman,  however  obtained,  is  declared  by  Menu  (CCLII  4)  to  belong 
exclusively  to  her  husband.  It  should  not  be  argued,  that,  like  dressed 
grain,  the  share  shall  be  made  good  by  providing  another  damsel  for  the 
co-heir.  Although  joint  property  may  have  been  used,  a  share  need  not  be 
made  good;  for  joint  property  in  a  wife  is  not  acknowledged.  For  that 
sole  reason,  women  are  pronounced  indivisible.  In  fact,  female  slaves  only 
are  denoted  in  a  strict  sense  by  that  term,  for  partition  by  equity  is 
propounded  by  Vbihabpati  for  them  only ;  but  of  wives  a  partition  could 
not  even  be  supposed,  since  they  are  not  common  to  the  co-heirs. 

Consequently,  when  a  father  or  other  predecessor  dies,  a  right  vests  in 
all  the  heirs,  as  is  acknowledged  by  Raghukandana,  over  all  which 
belonged  to  him,  gold  and  silver  ingots,  female  slaves,  kine,  and  the 
like;  for  the  cause  is  uniform.  Hence,  since  it  might  be  supposed  that 
every  thing  shall  be  disparted,  therefore  legislators  have  forbidden  the 
division  of  certain  effects  ;  and  Ybiha.8PATI  has  directed  a  distribution, 
by  allotting  one  entire  thing  to  one  parcener,  and  another  entire  thing 
to  another  parcener,  and  so  forth,  if  the  nmilar  effects  be  numerous; 
and  by  regulating  the  periods  of  alternate  enjoyment,  or  by  sale  or 
otherwise  if  the  chattel  be  single.  After  disparting  an  ingot  of  gold,  or  the 
like,  the  former  right  being  devested,  the  property  of  the  several  portions 
vests  in .  each  brother  by  the  help  of  lots  cast,  or  by  other  means ;  for 
the  integrant  parts  of  the  thing  which  belonged  to  the  father,  or  other 
predecessor,  are  separated  like  the  Jragments  of  a  broken  jar  or  the  like. 
It  should  not  be  objected,  that  such  is  not  the  sense  of  the  law;  but 
the  meaning  is,  that  a  thing  shall  not  be  disparted,  when  partition  can 
be  made  by  distributing  an  eqaal  number  of  such  things  to  each  parcener ; 
in  proof  of  which  the  existing  practice  is  alleged.  Were  it  so,  there  would 
be  an  impropriety  in  Ybihaspati  mentioning  the  equal  distribution  of 
numerous  female  slaves,  when  he  is  treating  of  partition  by  the  equity 
of  the  precept  But  the  practice  is  current  even  in  the  case  of  gold 
and  silver   ingots,  because  partition,  without    breach  of  an  integral^  is 
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observed  in  tbe  cftse  of  gold  and  silver  coins,  uppiirel,  bin0,  bu&loefl, 
aod  the  like.  Nor  shonld  it  be  objected,  that,  if  the  act  of  disparting  alone 
eonstrtute  partition  in  a  legal  sense,  cattle  and  the  like  must  be  dissevered, 
eiude  no  legislator  has  pronounced  them  indivisible.  Thej  are  dedaved  so 
by  OiTTlTAHA,  «  whatever  is  naturally  indivisible"  (CCCLXV  2).  But, 
liere,  any  thing  which  cannot  be  literally  divided  must  be  distributed 
by  the  equity  of  the  precept ;  and  in  the  instance  of  those  things,  of  whidi 
partition  is  separately  denied,  such  as  a  female  slave,  a  water-pot,  or  the 
like,  solely  enjoyed  by  one  parcener,  compensation  is  made  by  an  equivalent. 
In  the  case  of  books  and  similar  things  required  for  use,  all  may  claim  the 
benefit  of  them,  although  they  remain  in  common.  In  such  a  ease,  if  one 
of  five  brothers  be  illiterate,  he  obtains  no  share  of  the  books  ;  but  his  son, 
if  learned,  may  daim  tbe  use  of  them  ;  if  he  be  also  illiterate,  he  obtains  no 
participation. 

Should  five  or  seven  generations  pass  thus,  and  afterwards  one 
ieecendsmt  beoorae  learned,  shall  he  obtain  his  share  or  not  P  Although 
they  be  called  indivisible,  still  a  right  devolves  on  him,  since  the  books 
were  sueceseivefy  the  property  of  sdl  his  ancestors.  It  should  not  be 
objected,  that  the  right  stops  with  the  fourth  in  descent,  under  the  text  of 
Dbyala  (LXXXI).  For  it  may  be  reconciled  by  considering  it  as  relating 
solely  to  that  property  which  is  not  pronounced  indivisible ;  else,  if  all  the 
brothers  and  all  their  descendants  be  illiterate,  these  books  would  become  a 
waif  after  the  fourth  generation.  If  the  right  of  property  subsist  in  one 
ease,  alltho^h  the  thing  be  indivisible,  it  subsists  equally  in  the  present 
idnstanoe.  In  this  manner,  if  the  eighth  in  desoent  be  able  to  use  the  books, 
they  would  be  refused  by  the  rest  through  knavery,  or  because  the  library  is 
in  their  possession.  There  are  not  oonaequeutly  any  means  of  preventing 
iUegal  acts. 

Again ;  if  a  learned  co-heir,  taking  a  book  which  cannot  be  possessed 
by  the  illiterate  parcener,  sell  it,  what  is  the  rule  in  that  case  ?  Some  thus 
reconcile  this  seeming  difficulty :  if  the  books  have  not  been  used  through 
four  generations,  there  can  be  no  subsequent  claim,  as  appears  from  the 
text  akove  died  (LXXXI).  If  the  learned  parcener  sell  it  earlier^  the 
co-heir  *is  entitled  to  receive  his  share  ;  for  the  books  and  the  rest  are  alone 
pronounced  indivisible,  not  their  priee.  But  others  hold,  that  prc^rty  is 
only  devested  by  silent  neglect  through  four  generations,  not  without 
neglect ;  else  a  thing  bailed  to  any  other  person,  and  not  enjoyed  by  one  of 
the  parceners  during  four  gradations,  would  become  a  waif;  consequently 
their  property  subsists  through  successive  generations.  Having  no  oooasion 
for  its  use,  the  owner  does  not  keep  a  thing  in  his  possession  ;  but  he  should 
bail  it,  previously  taking  an  attested  writing.  At  present,  from  apprehen- 
sion of  fraud,  even  books  and  the  like  are  brought  into  partition  ;  but  that 
is  not  deemed  l^al  in  the  FdrijatUy  Bstndeara,  JDdyaUtwa,  and  o\kkev 
works. 

In  the  present  instance,  the  form  of  a  distribution  by  the  equity  of  the 
law  ia  this :  after  making  a  written  catalogue,  the  books  should  be  distributed 
in  the  respective  houses  of  all  the  co-heirs ;  the  whole  library  should  not  be 
placed  in  the  house  of  one  of  the  parceners.  In  fact,  the  wcndc  of  carpenters 
and  other  artisans  would  be  impeded,  if  no  partition  could  be  made  of  the 
axes,  hammers,  and  other  tools ;  but  it  they  be  distributed  without  giving^ 
any  shace  to  one  who  is  ignorant  of  the  art^  hif»  son  could  not  qfterwarda 
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obtain  his  allotment :  the  skilful  brothers  should  therefore  divide  the  tools, 
and  follow  the  profession ;  but  if  the  son  of  an  undeserving  brother  after- 
wards become  skilful  tn  that  ftqfeuian^  he  may  claim  a  fresh  partition.  If 
any  tool  have  been  spoiled  or  destroyed  by  use,  let  that  be  relinquished,  and 
the  remainder  shared  with  the  son  of  the  undeserving  co-heir.  But  should 
these  brothers,  who  are  skilled  in  their  art  as  carpenters,  sell  any  tool,  they 
must,  when  the  sale  is  afterwards  discovered,  give  a  share  of  the  price ;  but 
they  are  not  in  this  ease  liable  to  a  fine* 

According  to  HilAtttdha,  books  and  the  like  are  subject  to  partition  \ 
for  he  does  not  enumerate  them  among  indivisible  things,  but  explains  the 
term  (frojfiffya)  as  signifying  a  loan  mdvaneed.  This  opinion  seems  accurate ; 
for  Ybihaspati  has  not  noticed  the  equitable  distribution  of  books  and  the 
rest.  But  it  would  be  indecorous  to  contradict  the  uniform  assertions  of 
many  authors,  fn>m  CHAimiswAai.  and  the  rest,  down  to  the  modem 
learned  descendants  of  learned  ancestors.  For  this  reason  has  the  subject 
been  here  noticed.    Lawyers  thus  describe  things  not  partible. 
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CHAP.    VI. 

ON   PAKTIBLE  PROPEfiTY. 


Sect.  I. — On  the  Partible  Residue  after  the  payment 
of  Joint  Debts. 

After  excepting  tbi8,  which  has  been  tnerUumed  in  the  preceding  chewier,  all 
other  property  ie  partible. 

occLxvm. 

CAttayaka  : — On  a  partition  by  co-heirs,  all  the  wealth  left  by  their 
father,  or  by  his  father,  and  what  they  themselves  have  acquired 
by  ilteir  joint  efortSy  shall  be  divided  among  them. 
Wealth  left  by  their  paternal  grandfather ;  property  which  has  descended 
from  that  ancestor  through  the  father;  or,  in  certain  instances,  passing 
by  him,  and  devolving  immediaiefy  on  the  eon :  this  intends  generally  all 
wealth  which  has  descended  from  ancestors.  "Paternal  estate;"  gained  by 
the  father  himself.  "What  they  themselves  have  acquired:"  self  is  here 
employed  in  the  plural  sense ;  consequently,  \vhat  is  gained  by  the  co-heirs, 
through  agriculture  or  the  like,  is  here  meatU.  So  Meiot,  in  a  text 
formerly  died  (LXXIII),  directs^  thai  there  shall  be  an  equal  division 
without  any  allotment  in  right  of  primogeniture.  From  the  mention  of 
"  unlearned"  in  this  place  (LXXIII),  some  argue,  that  if  any  one  of  them 
be  learned,  a  greater  portion  shall  be  aUotted  to  him  on  account  of  his  good 
qualities.  But  that  is  not  right ;  for,  when  a  greater  allotment,  in  right  of 
seniority  by  birth,  is  disapproved,  how  should  a  larger  portion  be  allotted  in 
right  of  preeminent  learning  P  This  seeming  difficulty  must  therefore  be 
thus  reconciled,  in  conformity  with  the  opinions  of  CHAKniswABA  and  tho 
rest :  if  one  of  five  brothers  acquire  wealth  by  agriculture  and  the  like, 
another  by  commerce  or  similar  means,  some  by  learning,  valour,  and  so 
forth,  with  supplies  from  the  joint  estate ;  in  that  case,  the  learned  co-heirs 
share  the  wealth  which  is  gained  by  agriculture  or  the  like,  but  the  illite- 
rate parceners  have  no  share  of  what  is  technically  called  the  acquisition  of 
science :  therefore  it  is  said,  "  being  unlearned"  (LXXIII).  Accordingly 
it  is  observed  by  Chandsswaba,  on  the  text  of  G^aka,  that  "  unlearned" 
signifies  destitute  of  that  science  which  renders  wealth  several  and  appropriate. 
But  that  text  of  OdTAKA  may  be  explained  as  intended  to  forbid  the  allot- 
ment in  right  of  primogeniture.  At  present,  if  all  the  co-heirs,  being 
destitute  of  learning,  acquire  wealth,  jointly  or  severally,  by  agriculture  or 
the  like,  since  all  would  be  entitled  as  acquirers  to  double  ailotments,  equal 
partition  is  therefore  proper,  and  the  greater  or  less  share  in  the  acquisition 
should  not  be  investigated  :  as  is  remarked  by  CHAimiBBWABA,  *  if  all  the 
'  brothers,  being  unlearned,  acquire  wealth  by  agriculture  or  similar  means, 
'  then  an  equal  partition  shall  be  made  of  that  property  which  was  not  the 
'  wealth  of  their  father ;  much  being  accumulated  by  one,  it  shall  not  be  set 
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'  *pari  in  the  form  of  a  deducted  allotinent,  or  the  like.'  The  same  should 
be  understood  in  respect  of  all  undivided  co-heirs,  even  though  joint  pro- 
perty have  not  been  used. 

But,  according  to  the  opinion  of  Jf  m^avAhawa.  and  the  rest,  co-heirs 
not  inferior  in  learning  have  a  right  to  participate  in  wealth  which  has  been 
acquired  by  science  without  the  use  of  the  joint  property,  and  which  is 
technically  named  the  acquisition  of  a  scholar:  not  co-heirs  inferior  in 
learning,  or  nUoluteUf  illiterate ;  in  contemplation  of  this  it  is  said,  "  being 
unlearned"  (LXXXII), 

*'  Or  any  thing  which  they  themselves  have  acquired/*  excepting  that 
for  which  there  is  a  cause  of  severalty.  The  text  (CCOLXVIII)  must  be 
so  supplied,  according  to  the  BMndcara.  €k)nsequently,  the  virtual  sense  of 
the  term  ^'  self-acquired,*'  is,  "  gained  by  any  one  of  the  parceners." 

CCOLXIX. 
CIttayana  : — After  delivering  what  is  due  as  a  firiendly  gift  promised 
by  the  father^  let  the  remainder  be  divided  among  the  heirs :  it  shall 
be  received  in  order  by  the  sons,  or  other  descendanti  of  the  last  owner ^ 
as  far  as  the  fourth  degree. 

Such  things  as  have  been  promised  by  the  father  in  donation  to  any 
person  are  amicable  presents:  after  delivering  those  promised  gifts,  the 
remainder  shall  be  divided.  In  answer  to  the  question,  who  shall  receive 
shares,  the  brothers,  or  any  other  persons  f  the  legislator  adds,  "  the  heritage 
shall  be  received  in  order  by  lineal  descendants  as  far  as  the  fourth  degree,** 
conformably  with  the  text  of  Menu,  propounded  under  the  head  of  Inhe- 
ritance. 

OCCLXX. 
Meku:— To  three  ancestors  must  water  be  given  at  their  obsequies; 
for  three  {ihefather^  hisfatlier,  and  the  paternal  greatgrandfather)  is 
the  funeral  cake  ordained : — the  fourth  in  descetit  is  the  giver  of 
oblations  to  them  and  their  heirs^  if  they  die  withotU  nearer  descend* 
ants ;  but  the  fifth  has  no  concern  with  the  gift  of  the  funeral  cake. 

To  three,  the  father,  the  paternal  grandfather,  and  paternal  great- 
grandfather, water  and  cakes  must  be  o£fored  :  it  being  thenoe  deduced,  that 
he  who  confers  a  benefit  on  the  late  owner  shall  take  his  heritage,  it  is 
suggested,  that  the  fourth  in  descent  from  him,  namely,  the  son's  grandson, 
is  entitled  to  a  share.  Such  is  the  opinion  delivered  in  the  Ketnacdra, 
Thus  the  meaning  is,  that  the  wealth  to  be  divided  shall  he  received,  ^e. 
But  HxjiiTunHA  says,  what  was  promised  shall  be  received  by  descendants 
of  the  donee  down  to  the  fourth  in  descent:  it  may  be  taken  by  any  one  of 
the  lineal  descendants  of  him  to  whom  it  was  promised,  down  to  the  great- 
grandson  :  if  the  donee  be  dead,  it  shall  be  received  by  his  son  ;  or,  in  case 
of  his  death,  by  the  son's  son ;  or,  if  all  these  be  deceased,  by  the  son  of  the 
grandson.     This  also  is  founded  on  the  text  of  l&xsjs  (CCCLXX). 

It  should  be  here  noticed,  that  the  thing  promised,  being  given  to  any 
one  descendant  of  him  to  whom  the  promise  was  made,  shall  be  taken 
exclusively  by  that  one  descendant :  it  shall  not  be  shared  by  bis  brother 
or  other  oo-heir,  for  it  had  not  become  the  property  of  him  to  whom  the 
promise  was  made ;  and  a  right  is  only  vested  in  the  person  on  whom  a  gift  is 
actually  bestowed.    But  if  it  were  already  given,  though  not  delivered,  then 
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indeed,  according  to  JiidrrATlHAirA,  property  was  vested  in  the  donee:  it 
shall  therefore  }^  difided  among  his  heirs.  But,  aecordine  t&  the  opinion 
of  those  who  affirm  property  to  be  vested  bj  acceptMioe,  the  gift  intended 
for  the  father  in  the  mean  time  becoming  simOar  to  unclaimed  effidcts,  ought 
to  be  accepted  ladiffMrently  by  all  the  sous ;  and  the  single  acceptance  of 
one  is  therefore  improper. 

We  resume  the  subject.  After  paying  what  has  been  promised  by  the 
father  as  a  present  (that  is,  what  has  been  given  by  him  but  not  delivered,) 
and  a  debt  contracted  by  him,  the  remainder  shall  be  divided,  as  declarod 
by  NAbkiml  (CXI)  :  "*  To  the  claimants  on  the  heritage  of  the  father ;"  to 
those  to  whom  gift  or  payment  has  been  promised  by  him  (CXI):  so 
authors  expound  ike  term.  What  has  been  given  away  by  the  father, 
though  not  delivered,  is  no  longer  bis  property ;  partition  could  not  there* 
fore  be  supposed  But  the  author  of  the  Fraeaia  reads  pkri  ddnibhyekf 
instead  of  piirt  ddjfibhjfah  :  still  the  sense  is  the  same,  as  has  been  remarked 
by  Chahdiswaba. 

"  The  debts  of  the  father*'  (CXI)  ;  this  is  a  mere  instance  of  a  general 
meaning :  one  contracted  by  a  paternal  uneb,  or  othtr  penoa,  for  ihe 
support  of  the  family,  must  be  likewise  discharged* 

OCOLXXI. 
CiTYAYANA. : — A  debt  contracted  by  a  brother,  a  paternal  nnde,  or  a 

mother,  for  the  euppcrt  of  the  family^  most  be  folly  discharged  by 

the  co-heirs  when  partition  is  made  : 
2.    That  debt  must  be  paid  to  the  creditor ;  but  he  shall  not  ei:act 

payment  when  the  demand  is  contested,  unless  it  be  proved  by 

evidence. 
If  the  father  aflBraied  "  the  debt  whieb  has  been  eontraeted  is  mot 
payable  by  me  ;"  then,  after  bis  death,  that  debt  shall  only  be  paid  by  his 
son  when  it  is  proved  by  evidence,  otherwise  it  shall  not  be  paid.  Such  is 
the  meaning  of  the  text  (CCCLXXI),  as  explained  in  the  Retndeara;  but 
if  the  debt  be  uncontested,  it  most  be  paid  without  evidence  adduced. 

A  debt  contracted  by  an  undivided  co-heir  even  without  the  assent  of 
fmreenere,  or  after  partitioB  with  iMr  assent,  must  be  paid  (Book  I,,  v. 
CLXXXI).    The  precept  is  general,  indoding  brother's  sons  and  the  xestw 

cccLxxn. 

The  debt  of  bis  fieither,  his  own  debt  incorred  on  aeooimt  of  those  ef 

his  father,  and  one  contracted  by  a  parcener  himself /or  the  support 

of  the  family y  mnst  be  discharged  by  him  jointly  with  his  kinsmen 

trhen  partition  is  made. 

The  debt  of  h»  father,  though  not  contracted  for  the  support  of  the 

family,  must  be  paid,  as  mentioned  in  the  Jlret  book,  On  Loans  (Book  I, 

Chap.  V).    One  incurred  by  a  parcener  himself  on  account  of  sums  due  by 

his  father,  that  is,  for  the  payment  of  his  father's  debts,  must  be  disehttged 

by  all  the  brethren  when  partition  is  made.      One  eontraeted  by  the  paroenea^ 

himself  for  the  support  of  the  family,  must  be  psid  by  afl  the  brethren  at 

the  time  of  partition.    8uch  is  the  interpretatiod,  not  inconsistent  with  the 

gloss  of  CnAHnftswAEA. 
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CCCLXXIIL 

What  has  been  given  axcay  for  the  religious  purposes  of  one  individiudf 
a  friendly  gift,  and  a  loan  made  on  his  sole  account,  shall,  if  dis- 
covered, become  part  of  his  allotment ; /or  the  patrimony  cannot  be 
aliened  bi/  one  parcener  on  hie  separate  account 

What  is  given  away  for  religious  purposes,  that  is,  solely  for  his  own 
religious  purposes,  he  shall  share  at  the  time  of  partition ;  in  other  words^ 
his  share  shall  be  made  good,  includiDg  in  it  the  sum  given  away.  So 
likewise  in  the  case  of  a  friendly  gift.  "And  a  loan  made  on  his  sole 
account :"  for  example,  during  co-parcenary,  a  stranger  asked  a  loan  of  one 
brother :  he  replied,  "  I  will  give  it  ;*'  but  the  rest  of  the  brethren  forbade 
it,  and  he  said,  "this  loan  shall  remain  on  my  sole  account:"  in  this  and 
similar  instances,  a  sum  lent  on  the  sole  account  of  one  parcener  he  shall 
share ;  in  other  words,  that  sum  shall  be  included  in  the  full  share  allotted 
to  him.  The  reason  is  subjoined  ;  "/or  the  patrimony  cannot  be  aliened :" 
a  separate  gift  cannot  be  made  out  of  the  patrimony  or  joint  estate,  nor  an 
act  annulling  property  be  done.  The  Calpateru. 

"If  discovered,'*  being  ascertained :  this  is  an  epithet  expressing  a 
matter  of  course  ;♦  for  there  could  be  no  dispute  among  brothers  concerning 
a  matter  which  was  not  detected.  Consequently,  if  it  be  concealed,  there  is 
simply  a  moral  offence.  Or  joint  property  having  been  expended  for  a 
separate  religious  purpose,  by  one  who  usually  disburses  money  for  such 
joint  uses  ;  but  the  circumstance  being  accidentally  forgotten,  the  iminten- 
tional  act  is  no  offence,  any  more  than  the  seizure  of  another*8  property  hy 
mistake :  to  denote  this,  it  is  said,  "  if  discovered."  '  "  A  loan  made"  is  a 
mere  instance  of  a  general  meaning;  for  the  law  is  the  same  in  the  case  of 
sale,  purchase,  hypothecation,  or  the  like.  "  For  religious  purposes,"  is 
also  a  mere  illustration  :  for  the  same  must  be  understood  of  wealth  aliened, 
for  gaming,  for  harlots,  or  the  like. 

But  the  author  of  the  FracdSa  and  the  Pdrijdta  thus  expound  the 
text :  a  debt  contracted  by  one  parcener  for  separate  religious  purposes,  or  a 
sum  borrowed  and  given  away  through  affection,  or  for  private  uses,  he  shall 
divide  :  borrowing  money  during  co-parcenary,  a  separate  religious  purpose 
has  been  effected ;  or  the  sum  has  been  given  away  to  any  person  through 
affection,  or  enjoyment,  such  as  the  wearing  of  delicate  apparel  or  the  like, 
has  been  therewith  obtained :  such  debts  he  shall  '*  divide ;"  that  is,  he  shall 
remove  them  from  any  connexion  with  the  rest  of  the  brethren,  the  term 
being  here  used  as  in  the  example,  "divide  the  leaf  from  the  tree:"  in  a 
word,  such  a  debt  shall  not  be  paid  by  the  rest  of  the  brethren ;  gift  or 
payment  of  the  debt  shall  not  be  made  out  of  the  patrimony. 

Chandeswaba,  quoting  the  several  opinions,  adds ;  '  in  fact  all  this  is 
*  determinately  meant ;  it  is  proper  to  explain  the  text  as  bearing  all  these 
'  senses.'  It  must  be  inferred,  that,  like  an  ambiguous  poem,  two  senses 
are  intended  by  the  Bage ;  or  one  is  expressed,  and  the  other  is  deduced 
from  parity  of  reasoning. 

"  For  enjoyment  ;"  if  one  parcener  expend  joint  property  for  his 
pleasures,  and  permit  not  another  brother  to  do  so,  his  debt  shall  not  bo 


*  SioarnpascU  :  deemed  almost  superfluous,  since  it  must,  even  though  not  expressed,  be 
inferred  from  the  "  nature"  of  the  thing  spoken  of:  a  truism,  if  I  may  use  this  word.      T. 

il 
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discharged,  and  liis  expenditure  Rhall  be  included  in  his  allotment ;  but  if 
all  expend  joint  property  for  religious  purposes,  or  for  aen^tml  gratifications, 
then,  all  having  enjoyed  the  property,  there  shall  be  no  inquiry  touching 
the  greater  or  less  expenditure,  any  more  than  in  the  case  of  acquisition  made 
by  all  the  parceners.  But  if  a  dishonest  co-heir  dissipate  wealth  at  his 
pleasure  for  his  own  enjoyments  or  the  like,  and,  with  a  view  to  his  future 
justification,  persuade  another  brother  to  expend  a  trifling  sum ;  then,  the 
'  fraudulent  intent  being  proved,  it  is  directed  that  tlie  amount  which  has 
been  dissipated  by  the  dishonest  co-heir  shall  be  charged  against  his  share ; 
for  with  liim,  in  etfect,  originated  the  use  made  of  the  joint  property  by  the 
other  brother. 

If  one  brother,  going  from  place  to  place,  and  earning  wealth,  support 
the  family ;  then  his  expenditure  of  joint  property  for  the  wearing  of  delicate 
apparel  and  other  enjoyments,  is  a  disbursement  on  the  part  of  all  the  co-heirs  ; 
and  a  debt  contracted  by  him  for  that  purpose  must  be  paid  by  all  of  them: 
on  the  interpretation  of  the  CalpaterUy  is  not  this  inconsistent  with  the  text 
of  ClTTiTANA  (CCCLXXVII  4);  for  there  is  no  distinction  specified  iu 
regard  to  expenditure  for  purposes  of  duty,  from  an  impulse  of  aSOfection  or 
the  like  P  Consider  that  text  as  relating  to  indispensable  duties,  such  as 
the  investiture  of  a  son  with  the  mark  of  his  class,  or  the  like,  as  well  as 
necessary  consumption. 

If  one  parcener  expend  joint  property  for  his  own  religious  ptirposes, 
the  merit  is  supposed  to  be  exclusively  his  own ;  does  not  this  contradict  the 
speech  of  Vtasa  to  Yudhisht'hiba  in  the  Mahabhabata,  "  If  thou 
sacriBce,  O  king !  all  will  have  sacrificed ;"  for  it  is  tliere  expressed  that 
BniMA  and  the  rest  also  partake  of  the  religious  merit  ?  A  rite  performed 
with  a  view  to  the  consequent  merit  of  all  the  brethren,  fulfils  the  duty  of 
all ;  one  performed  with  a  view  to  the  obligations  of  one  brother,  fulfils  his 
duty  only :  there  is  consequently  no  discrepance.  By  parity  of  reasoning, 
should  it  not  be  the  same  in  the  case  of  sale  ?     That  is  admissible. 

If  any  one  parcener,  expending  the  joint  property,  acquire  any  wealth 
for  himself,  would  it  not  be  cxoTusively  his  own?  It  should  not  be 
answered,  that  is  admissible;  but  the  text,  which  allots  a  double  share 
only  to  the  acquirer,  relates  to  the  case  where  a  parcener  expending  joint 
property  acquires  wealth  intended  for  all  the  co-heirs.  Were  it  so,  fraud 
would, not  be  obviated:  for  a  dishonest  parcener,  occupied  in  acquiriug 
wealth  by  the  expenditure  of  joint  property,  would  affirm,  when  he  after- 
wards finds  a  gain, ''  this  was  earned  by  me  on  my  own  sole  account ;"  if  be 
perceive  a  loss,  he  would  say,  "  it  was  done  for  all  the  co-heirsJ* 

As  for  what  is  argued,  that  this  law  relates  only  to  wealth  given  away 
for  religious  purposes  and  the  like,  since  that  only  is  mentioned  in  the  text 
(CCCLXIII),  but,  in  other  cases,  whatever  is  acquired  by  the  expenditure 
of  joint  property,  is  common  to  the  parceners;  that  inference  is  questionable : 
for  it  is  irregular  to  establish  various  rules,  where  the  reason  of  the  law  is 
the  same :  and  Ybihaspati  says,  "  if  no  decision  were  made  according  to 
the  reason  of  the  law,  there  might  be  a  failure  of  justice." 

On  this  some  remark,  that  religious  merit,  wealth,  or  any  other  acqui- 
sition made  by  the  expenditure  of  joint  property,  is  common  to  all  the 
parceners ;  as  appears  from  the  text  of  Muru  (^YIII),  and  from  the  speech 
cited  from  the  Mahdbhdrata,  and  from  the  texts  of  Yasisht'ha  and  others 
(CCCLVI,  Ac).  If  the  rest  oppose  one  who  expends  joint  property  to  ac- 
complish a  joint  business,  and  he  persist  in  the  disbursement,  saying,  ^'  the 
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expense  and  profit  are  mine ;"  whatever  ia  then  acquired  by  him,  whether 
religious  merit,  wealth,  or  the  like,  belongs  exclusively  to  him ;  otherwise 
it  is  common  to  the  parcen^s.  It  should  not  be  objected,  that  still  there 
in  a  contradiction  to  reason:  thus,  if  he  privately,  or  unopposed,  gain 
religious  merit  or  the  like  for  himself,  how  can  they  have  a  share,  since  the 
fruit  arising  from  the  act  is  not  produced  hy  them  who  were  neither  intended 
hy  the  aetor  nor  themaelvee  agents  in  itp  Though  neither  intended,  nor 
himtelf  the  actor,  the  owi>er  of  the  wealth  which  has  been  employed  is 
entitled  to  the  produce.  Any  one  carrying  on  traffic  with  the  proj)erty  of 
another,  unauthorized  by  him,  cannot  claim  the  gain ;  if  he  might,  the 
holder  of  a  deposit,  having  obtained  interest  on  it  hy  lending  the  thing 
which  was  intrusted  to  him,  could  claim  that  interest  as  his  own.  In  the 
case  above  mentioned,  since  the  acquirer  is  an  undivided  co-heir,  and  the 
wealth  common  to  the  parceners,  there  ia  no  theft ;  and  therefore  no  fine 
shall  be  imposed :  an  allotment^  such  as  a  double  share  or  the  like,  is  the 
hire  of  his  labour.  These  lawyers  thus  reconcile  the  seeming  contradic- 
tions. 

The  practice  relative  to  separate  property  hardly  occurs  in  the  case  of 
wealth  gained  through  the  use  of  the  common  stock :  but  if  the  acquirer 
were  opposed  by  the  rest,  his  acquisition  is  separate  property.  As  for  the 
argument,  that,  in  a  case  of  religious  duty,  the  effect  corresponds  with  the 
design :  thus,  rites  performed  by  an  opulent  son  for  the  sake  of  his  deceased 
father,  produce  benefit  to  the  father  alone ;  but  in  civil  affairs  it  is  not  so, 
since  there  is  no  proof  of  this  point :  hence  that  act  of  religion  which  a  man 
performs,  though  forbidden  by  his  co-heirs,  is  exclusively  his  own ;  but  a 
pecuniary  acquisition  made  for  himself  belongs  to  all  the  owners  of  the 
wealth  which  is  employed :  that  argument  is  disputable,  for  a  debt  is  also 
mentioned  in  this  text. 

Others,  connecting  the  words  "on  his  own  sole  account,'*  with  the 
three  terms  of  the  text  (COGLXXIII),  thus  expound  it;  charges  for  a 
co-heir's  own  use  must  be  defrayed  out  of  the  patrimony.     Thus,  there  is  no 
inoonsistency  with  the  text  above-noticed  (CCCLXXVII  4).    What  is 
given  for  eeparate  religious  purposes,  and  what  is  bestowed  through  affec- 
tion, are  considered  as  given  for  his  own  sake.      In  like  manner,  according 
to  the  opinion  of  the  author  of  the  JPraeaiay  if  one  brother  use  the  patri- 
mony, and  another,  happening  to  be  in  another  place,  contract  a  debt  for 
his  subsistence,  that  ought  to  be  paid  by  him  who  euioys  the  common 
estate.      It  is  proper  to  connect  the  terms  '^  given  for  religious  purpoees," 
and  *'  bestowed  through  friendship,"  with  the  words  '*  on  his  sole  account." 
Such  being  the  case,  must  not  a  debt  incurred  for  his  own  enjoyments  be 
paid  out  of  the  property  which  is  held  in  common  with  another  brother  ? 
It  is  not  consistent  with  the  law,  that  money  borrowed  hy  one  parcener,  of 
his  own  accord,  for  any  other  purpose  but  for  the  support  of  the  family, 
should  be  repaid  out  of  the  joint  property.     It  should  not  be  objected  as  a 
consequence,  that  a  debt  incurred  by  him  for  his  subsistence  or  the  like 
would  not  be  discharged.    The  payment  of  such  debts  is  established  by  the 
reason  of  the  law.     Does  not  the  text,  as  interpreted  by  the  author  of  the 
Fraedia,  consequently  become  unmeaning  ?    No  ;  for  the  sense  of  former 
texts  is  confirmed  by  this.     But  those  lawyers  hold,  that  the  precept  was 
necessary ;  for  it  moreover  propounds  the  severalty  of  religious  merit  and 
the  like  gained  by  the  we  0/ joint  property. 
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Sect.  II. — On  Disputed  Partition. 
Art.  I. —  On  the  DistiHbution  of  Effects  concealed, 

CCCLXXIV. 

Catyayana  : — A  house,  arable  land,  or  quadrupeds,  discovered  after 
partition  to  have  been  the  property  of  the  deceased^  must  be  divided  : 
if  it  be  justly  suspected  that  effects  are  concealed,  a  discovery  by 
ordeal  is  prescribed  by  law. 

2.  Thus  Menu  declared,  that  household  utensils,  beasts  of  burden,  or 
milch  cattle,  ornaments,  and  slaves,  must  be  divided,  when  disco- 
vered among  the  heirs ;  and  that,  if  effects  are  suspected  to  be  hidden, 
a  discovery  must  be  obtained  by  the  cSsha^  or  an  ordeal  by  drinking 
water  in  which  an  idol  has  been  washed. 

"  Ordeal ;"  a  solemn  trial  by  water :  this  he  explains  in  the  second 
verse,  "  Household  utensils ;"  the  mortar  and  the  rest.  "  Slaves  ;'*  bond- 
men and  other  servants.     The  rest  is  well  known,  and  familiar. 

Ghavdeswara. 

When  some  cause  is  shown  for  suspecting  that  effects  are  concealed, 
then  only  shall  ordeal  be  performed.  For  example  ;  the  income  is  great, 
and  expense  small ;  but  be  who  superintends  the  receipts  and  disbursements 
does  not  satisfactorily  account  for  them :  again ;  when  the  brethren,  at  the 
time  of  partition,  claim  a  chattel  previously  seen,  and  the  brother  who 
manages  the  household  affairt  alleges,  but  does  not  prove,  its  consumption  : 
again ;  the  manager  has  acknowledged  ten  pieces  of  money,  and  afterward 
it  is  by  some  means  disoovered  that  he  had  eleven  such  pieces  in  his  hands  : 
in  these  and  similar  cases  ordeal  must  be  performed.  £lse,  since  doubts 
may  be  entertained  in  every  instance,  partition  could  scarcely  be  made 
without  it.    To  this  opinion  BAeHUKANDAKA  assents. 

"  Cbsha  ;"  a  trial  by  touching  or  drinking  water  in  which  the  image  of 
a  ferocious  deity  has  been  bathed.  The  form  of  this  trial  must  be  sought 
in  treatises  on  the  subject  of  Ordeal.  Should  more  effects  be  discovered  by 
this  or  other  means,  they  shall  only  be  divided :  he  who  secreted  them  shall 
not  be  deprived  of  his  share,  nor  shall  he  be  amerced  ;  for  he  is  not  guilty 
of  thefb  by  secreting  those  effects.  This  relates  to  the  case  when  suspicion 
arises  at  the  time  of  partition ;  if  it  arise  subsequently,  Mknu  directs  the 
proceeding. 

CCCLXXV. 

Menu: — ^When  aU  the  debts  and  wealth  have  been  justly  distributed 

according  to  law,  any  property  that  may  afterwards  be  discovered, 

shall  be  subject  to  a  similar  distribution. 

"  Afterwards  discovered  ;*'  subsequently  known  from  popular  proof; 
ascertained,  or  justly  suspected.  Ordeal  is  not  directed  on  mere  suspicion 
entertained  in  the  mind  of  one  brother  after  partition,  without  a  probability 
of  embezzlement,  arising  from  circumstantial  evidence.  However,  should 
ordeal  happen  to  be  directed  without  sufficient  grounds,  but  the  suspected 
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person  be  thereupon  convicted  of  haTing  secreted  e&ots,  then  also  an  equal 
partition  shall  be  made.  Does  not  this  contradict  the  terms  of  the 
text,  "  any  property  that  may  be  afterwards  discovered,"  (paichdt  drii- 
yatt)  ?  No ;  for  the  verb  dfti  bears  the  same  sense  of  '*  know"  qb  toell  om 
''  Mtf."  Then  ordeul  would  be  directed  on  a  mere  suspicion  entertained  in 
the  mind  of  one  cO'heir  ?  No ;  for  it  can  only  be  directed  with  propriety, 
when  the  king,  or  the  umpire,  after  hearing  the  allegations  of  the  plaintiff 
and  defendant,  sees  ground  for  doubt.  But  in  this  case,  the  plaintiff 
being  unable  to  set  forth  sufficient  cause,  the  judge  or  arbitrator  entertains 
no  suspicion  against  the  defendant ;  and  ordeal  is  not  therefore  enjoined. 
Such  is  the  principle  of  the  law. 

"  Acccrding  to  law"  (CCCLXXV).  If  the  distribution  were  illegal, 
a  second  partition  must  be  made,  even  though  concealment  be  not  alleged ; 
but  if  the  distribution  had  been  made  accor&ng  to  law,  no  second  partition 
shall  be  granted  unless  efiEects  were  secreted. 

CCOLXXVI. 

Yajnyawalcya  : — ^When  eflTects,  secreted  by  one  parcener  from  the 
other,  are  discovered  after  partition,  the  oo-heirs  shall  again 
distribute  those  effects  in  equal  shares :  this  is  a  settled  law. 

Partition  being  suggested  as  a  matter  of  course,  it  is  intimated,  by 
the  enunciation  of  this  text,  that  the  crime  of  theft  is  not  committed 
by  concealing  effects  held  in  co-parcenary.  So  HrlItudha,  Viswab^pa, 
CnANnEswABA,  Jim^tayIhaka,  Baohukakdaka,  and  the  rest. 

"  In  equal  shares :"  this  is  not  intended  to  deny  the  right  of  primo- 
geniture, but  to  remove  the  doubt  whether  he  {ike  eaneealer)  shall  have 
a  less  share,  because  he  secreted  the  effects  :  else,  an  elder  brother,  though 
blameless,  would  lose  his  greater  portion  when  a  younger  brother  has 
embeszled  any  part  of  the  property,  which  would  be  contrary  to  reason ; 
and  the  sons  of  a  Brdhmani^  and  of  a  Cahairiyd  wife,  would  have  equal 
shares.  This  very  exposition  is  delivered  by  Jiic^AviHAKA.  '*  Equal," 
here  intends  such  share  as  would  have  been  given,  had  not  effects  been 
secreted. 

OCCLXXVIL 
Oattatana  : — Becovering  what  has  been  embezzled  by  any  one  of 
the  eO'heirSy  let  sons^  after  the  death  of  the  father,  distribute  it 
equally  among  the  brethren. 

2.  If  the  parceners  have  secreted  part  of  the  assets  from  each  other, 
or  if  any  mistake  has  been  made  in  the  partition,  on  a  subsequent 
discovery,  there  must  be  an  equal  division  of  what  is  restored  :  this 
is  a  law  of  Bhbigu. 

3.  What  is  eififfly  acquired  by  one  of  the  brethren  afl»r  partition, 
belongs  exclusively  to  him ;  but  let  him  again  bring  into  partition 
what  is  recovered  after  it  had  been  stolen  or  lost,  and  that  which 
is  above-mentioned. 
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4.    E£feot8  which  a  kinsman  has  concealed,  let  not  a  co-heir  at  first 

ase  violence  to  make  him  restore,  hit  let  him  begin  with  friendly 

expostukuions ;  nor  let  a  co-heir  be  obliged  to  make  good  what 

he  had  expended  before  partition  for  the  neceteary  eupport  of  hie 

family. 

**  Becoyerin^  ;**  obtaining :  for  there  scarcely  is  a  difference  between 
the  sense  of  go  and  obtain  ;  the  one  is  included  in  the  other.* 

'*  Secreted  from  each  other  ;'*  if  all  the  brothers  have  severally  secreted 
something,  and  the  whole  be  discovered  after  partition,  this  is  propounded, 
to  remove  the  doabt  whether  that  which  each  has  concealed  shall  belong 
exclusively  to  him,  without  discriminatiug  the  greater  or  less  value,  in  like 
manner  as  in  the  case  of  acquisition  a&veral^f  made  by  oil  the  eO'hein,  **  Or 
if  any  mistake  has  been  made ;"  for  example,  if  more  hare  been  giren  to  one 
than  to  another,  by  mistake,  or  with  intention  to  defraud  that  other  co-heir, 
then,  should  the  excess  be  subsequently  ascertained,  lots  shall  again  he  cast ; 
but  not  upon  the  simple  allegation  of  an  unfair  distribution.  Thus  the  text 
of  Mbku  (CCLII  6)  must  be  considered  as  relating  to  partition  made 
according  to  law.  The  following  text  of  Vbihaspati  also  rdates  to  the 
same  subject : 

CCCLXXVIII. 
Vbihaspati  : — ^Whatever  share  is  enjoyed  by  each,  let  not  that  be 

contested  ;  if  he  subsequently  dispute  a  distribution,  which  was 

made  with  his  own  consent, 
2.     He  shall  be  compelled  by  the  king  to  abide  by  his  share,  or  be 

amerced  if  he  persist  in  contention. 

^  A  distribution  made  with  his  own  consent ;"  but  if  the  plainldff  said, 
even  at  the  time  of  partition,  "  I  will  not  accept  this  allotment,"  but  was 
compelled  to  receive  it  by  a  partial  and  powerM  umpire,  he  may  obtain  a 
second  partition,  on  setting  forth  the  whole  cirounMtanoes  before  the  king, 
with  sufficient  proof,  and  on  showing  the  defect  of  the  distribution,  t  This 
is  intimated  by  the  text,  and  has  been  expressly  declared  by  CIttataka 
(CGCLXXYII  2).  But  if  he  then  assented  to  the  distribution,  whether  ill 
or  well  made,  and  now  allege  that  an  unfair  division  took  place,  he  shall  be 
compelled  by  the  king  to  abide  by  his  share ;  and  if  he  persist  in  contempt 
of  the  king's  command,  and  cannot  show  the  disparity  to  have  been  unknown 
at  the  time  of  partition,  he  shall  be  amerced,  that  is,  fined  by  the  king.  If 
he  then  assented  to  an  unequal  distribution,  knowing  the  disparity,  it  is  un- 
reasonable that  the  inequality  should  be  now  investigated-  BAOHiTKAJi^nAirA 
holds,  that  the  same  sense  may  be  deduced  from  the  sin^e  expression  *'  made 
with  his  own  consent."  His  aequiesoenoe  must  be  here  understood  to  have 
been  voluntary,  not  proceeding  from  the  menaces  of  the  umpire ;  for  a  contract, 
to  which  a  man  has  consented  with  his  lips,  under  the  impression  of  fear  or 
the  Uke,  is  declared  null  (Book  II,  Chap.  lY,  v.  LYIII).  It  should  not  be 
objected,  that,  in  the  case  of  compulsion,  there  is  no  assent.  Without  will, 
or  assent,  there  could  be  no  determination  to  action. 

*  AU  verba  which  signify  '  to  go/  alto  signify  '  to  obtsin*'  T. 
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**  On  a  subtequent  digcoTery,  there  must  be  an  equal  difision  of  what  is 
*'  restored :"  hence  it  appears,  that  a  dietribntion  of  that  only  shall  be  made ; 
what  had  been  already  distributed  shall  not  be  again  divided.  **  An  equal 
partition**  is  mentioned  to  remove  the  doubt,  whether  no  share,  or  a  less 
allotment,  shall  be  given  to  the  ooncealer,  because  he  had  secreted  the 
effects.  Raghukandana. 

To  this  some  lawyers  obieot,  that  Cattatana  has  said,  "  on  a  subse- 
*^  quent  dLscovery,  there  shall  be  an  equal  partition  of  what  is  restored,*' 
because  there  could  be  no  second  partition,  if  the  eSects,  mutually  secreted, 
were  not  restored  ;  it  is  not  deduced  from  the  terms  of  the  text,  that  so  much 
only  as  is  refunded  shall  be  divided.  it  should  not  be  answered,  that  this 
meaning  is  nevertheless  deduced  from  the  expression  **  restored  on  a  subse- 
"  quent  discovery.'*  This  term  is  here  inserted,  to  remove  the  doubt  whether 
co-heirs  shall  divide  what  they  had  secreted  from  each  other,  if  discovered 
at  tlie  time  of  partition  ;  but  not,  if  subsequently  detected. 

If  this  ohjeetion  he  proposed,  the  answer  is,  No ;  for  a  second  partition 
of  what  has  been  already  distributed  is  not  inferred,  because  a  division  of 
what  may  be  subsequently  discovered  is  ordained  :.  Mknu  and  others  do  for- 
bid o  second  portition  ;  and  a  disquisition  on  words,  when  the  consequence 
would  be  unjust,  is  nothing  to  the  purpose. 

"  What  is  obtained  by  a  divided  brother,  Ac.**  (CCCLXXVII  3) ; 
what  is  acquired  after  partition  by  the  use  of  his  separate  share  of  the 
patrimony,  belongs  exclusively  to  him  who  aequited  ii.  This  declares  what 
was  a  matter  of  course :  or  it  means,  that  any  thing  which  is  gained  after 
paurtition  by  the  use  of  common  property  remaining  to  be  divided,  shall  be 
taken  by  him  alone  who  acquired  it ;  one  share  each  shall  not  ba  allotted  to 
the  other  co-heirs,  and  two  to  the  acquirer :  however,  something  must  be 
given  by  him  as  a  recompense  for  the  use  of  the  property ;  and  that  shall  be 
regulated  in  proportion  to  the  magnitude  of  the  sum  and  the  labour  of  the 
man,  as  in  the  case  of  wealth  acquired  by  one  among  associated  traders, 
upon  the  joint  stock. 

"  Singly  by  one  of  the  brethren  after  partition*'  (CCCLXXVII  8)  ; 
connecting  these  terms,  ancient  authors  infer,  that,  if  wealth  be  acquired  by 
co-heirs  before  partition,  even  without  supplies  from  the  common  estate, 
those  who  contribute  not  to  the  acquisition  shall  nevertheless  receive 
shares.  But  that  has  been  already  impugned  by  JJMUTAVlHAir A,  because 
VtIsa  (CX)  has  ordained  a  double  share  for  the  acquirer  in  the  case  where 
the  joint  property  has  been  used,  but  no  legislator  has  propounded*a  special 
allotment  for  the  case  where  it  has  not  been  employed.  However,  what  is 
delivered  to  one,  but  intended  for  all,  must  be  equally  shared  by  them, 
because  all  are  donees ;  but  if  the  gift  were  obtained  by  labour,  it  shall  be 
unequally  divided.     Such  is  the  principle  of  the  law. 

"  Stolen ;"  (CCCLXXVII  8)  taken  away  by  thieves.  «  Lost ;"  missing, 
being  covered  with  earth  or  the  like,  or  having  been  taken  by  a  stranger 
while  it  was  in  a  situation  of  a  waif.  **  That  which  is  above  mentioned  ;" 
namely,  what  has  been  embezzled  by  one  brother,  or  secreted  by  the  co-heirs 
from  each  other,  or  ill  distributed.  These  things  shall  t>e  again  broogbt 
into  partition ;  these  only  shall  be  again  divided,  not  any  other  things :  this 
is  a  precept  which  recapitulates  the  preceding  rule.  The  second  partition 
shaU  be  made  proportionately  by  a  reference  to  other  paternal  wealth 
ahready  distributed. 
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*'  Effects  which  a  kiosmaii  hu  oonceiJed"  (CCGLXXVII) ;  joint 
property  embezzled  by  him  :  this  term  is  here  secondRry,  for  the  case  does 
not  fall  within  the  definition.  Theft  is  the  taking  possession  of  a  thing 
which  appertains  solely  to  another ;  but  these  effects  do  not  solely  belong 
to  another  person.  He  shall  be  made  to  restore  them  by  mild  expostulation 
and  similar  means,  not  by  violence.  Raghukahdaka. 

It  may  be  asked,  if  he  restore  them  not  afber  friendly  expostulation  or 
the  like,  may  the  co-heir  use  compulsion  or  not  P  It  should  not  be  argued, 
from  the  words  of  the  legislator,  "  let  not  a  co*heir  use  violence  to  make  him 
restore,'*  that  it  shall  not  even  then  be  used.  It  would  contradict  reason, 
that  punishment  should  be  denounced  against  him  who  formerly  assented  to 
the  distribution,  but  now,  thinking  his  allotment  unequitable,  desires  a 
second  partition,  but  does  not  seek  to  obtain  the  common  property  by  fraud 
or  the  like,  while  no  punishment  is  denounced  against  this  man  toko  defraude 
hit  eO'hein,  It  is  said,  still  the  fine  is,  in  this  case  also,  imposed  for  disobedi- 
ence to  the  king's  commands,  or  for  other  instances  of  contumacy,  not  for 
the  tsimple  act  of  concealment.  Punishment  is  inflicted  in  the  present  case, 
as  on  a  thief,  for  the  simple  act  of  taking  the  effects, 

"  Let  not  a  co-heir  use  violence,  but  artifice  or  the  like,  to  make  him 
"  restore  effeote  concealed.**  The  Retndeara. 

*'  Nor  let  a  co-heir  be  obliged  to  make  good  what  he  had  expended ;" 
what  he  has  consumed  more  than  his  co-heirs,  before  partition,  he  shall  not 
be  compelled  to  make  good. 

Jfii^AYAHAKA,  Raohukakdaita,  and  others. 

But,  in  fact,  since  this  is  mentioned  under  the  title  of  Effects  concealed, 
it  should  be  considered  as  relating  to  embezzlement.  Consequently,  this 
text  denies  that  others  shall  receive  shares  of  the  value  of  what  he  has 
consumed  out  of  the  land,  or  other  property,  which  he  embezzled.  Hence 
he  shall  not  be  compelled  to  make  good  the  food  and  apparel  obtained  from 
the  undivided  property  of  separated  kinsmen.  It  should  not  be  objected, 
that,  were  it  so,  the  word  "  co-heir,"  or  undivided  kinsman  (CCCLXXVII 
4)  would  be  unmeaning.  They  are  co-parceners  and  united  kinsmen  in 
respect  of  their  shares  in  that  property  which  is  yet  undivided ;  but  if 
he  consume  the  several  property  of  another,  he  must  necessarily  pay 
the  value  of  what  he  has  wasted.  Nor  should  it  be  objected,  that  the 
usufruct  of  undivided  wealth  appertaining  to  separated  co-heirs,  but  secreted 
by  one  parcener,  must  be  made  good,  because  the  reverse  is  not  expressly 
said  by  any  author,  and  the  literal  sense  of  the  text  does  not  show  it. 
Since  the  use  of  joint  property,  appertaining  to  disunited  co-heirs,  is  no 
more  a  theft  than  the  employment  of  wealth  belonging  to  co-parceners, 
compensation  for  what  is  destroyed  by  use  alone  would  not  be  proper,  and 
such  is  the  object  of  inserting  that  precept  under  the  title  of  Effects  con- 
cealed.   This  inference  we  hold  reasonable. 

OCCLXXIX. 

Vrihaspati  : — If  the  loan  or  bailment  of  joint  property  be  fraudu- 
lently concealed,  let  the  king  nse  means  to  detect  the  cheat  and 
reclaim  the  defrauder,  but  not  compel  him  by  violence  to  restore 
the  property  : 
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2.    Those  crafty  and  covetous  men  who  live  by  deception,  and  detain 

the  property  of  others,  should  be  reclaimed  by  mild  methods,  by 

the  loss  of  their  own  wealth,  or  by  artifice. 

*  If  those  debts  and  deposits,  which  are  claims  common  to  the  parceners, 
be  concealed  ;'  such  is  the  meaning.  The  construction  is  not,  *  if  joint  pro- 
perty be  secreted,  if  a  debt  be  concealed,  &c. :'  for  it  is  declared  in  the  Jirst 
book,  On  Loans,  that  force  may  be  used  to  compel  payment,  if  a  just  debt 
be  not  acknowledged  bt/  the  debtor*  *  If  concealment  of  a  loan  or  bailment  be 
made  by  fraud ;'  such  is  the  literal  construction,  so  supplying  the  text. 
"  Let  the  kin^  use  means  to  detect  the  cheat  and  reclaim  the  defrauder  ;*' 
using  means  to  defeat  the  fraud  of  the  concealer,  let  the  king  compel  resto- 
ration, but  not  by  violent  methods.  For  example,  a  co-heir,  lending  money 
to  any  person,  conceals  it  from  his  brethren,  and  they  have  made  partition, 
but,  discovering  the  fraud  by  some  circumstances,  complain  before  the  king ; 
let  not  the  king  seize  him  and  extort  a  confession,  but  proceed  by  a  circum- 
stantial inquiry.  The  form  of  proceeding  may  be  this :  let  the  king  ask 
him,  "  Is  Devadatta  thy  debtor  or  not  ?"  He  replies,  "  Dbvadatta  is  not 
"  indebted  to  me,  but  to  my  wife's  brother  ;"  then  let  the  king  ask,  "  in 
"  what  sum,  and  when  lent  ?"  and  cause  his  answer  to  be  noted :  afterward 
let  the  king  call  the  absent  brother-in-law,  and  examine  him  on  the  sum 
borrowed  by  Devadatta,  and  on  the  date  of  the  loan,  and  various  other 
points.  If  the  answers  correspond,  let  him  follow  another  mode  of  investi- 
gation ;  but  if  they  disagree,  then,  having  detected  the  fraud,  consisting  in 
a  false  affirmation,  let  him  compel  restoration  by  admonitiou  or  other  mild 
methods,  or  by  artifice. 

Or  the  sense  may  be,  *  if  the  loan  or  bailment  of  joint  property  be 
concealed,  let  the  king  compel  restoration,  either  by  artifice,  or  by  adopting 
a  process  which  imposes  on  the  concealer  a  loss  of  his  own  wealth.'  The 
disjunctive  particle  must  be  supplied  in  the  text.  **  Loss  of  his  own  wealth*' 
may  be  thus  exemplified ;  let  the  king  attach  his  land,  or  other  property, 
until  he  make  satisfaction. 

"  Deceivers,*'  or  men  who  live  by  delusion,  detain  the  wealth  of  others ; 
such  is  the  meaning  of  the  text  (CCCLXXIX  2).  They  are  crafty  and 
covetous  ;  for,  without  avarice  and  dishonesty,  they  w.ould  not  fraudulently 
seize  the  property  of  another.  They  should  be  reclaimed  by  mild  methods, 
or  by  the  loss  sustained  by  themselves,  or  by  artifice. 

The  precepts  concerning  partition  among  brothers  should  be  also 
observed,  with  due  attention  to  circumstances,  in  partition  made  by  a  father. 
For  instance,  a  full  share  must  be  solely  allotted  to  the  son  lawfully 
begotten,  and  either  the  shares  ordained  in  the  Brahma  pwrdna,  or  a  third 
part,  shall  be  given  to  the  rest ;  but,  on  failure  of  one  lawfully  begotten, 
a  full  share  must  be  allotted  to  them  also,  in  the  order  of  succession.  Of 
wealth  not  universally  partible,  a  distribution  shall  be  either  made,  or 
refused,  in  the  mode  above  explained:  and  in  like  manner  shall  effects 
concealed  be  brought  into  partition.  A^ain,  if  sons  have  themselves  made 
an  acquisition  during  the  life  of  the  father,  he  shall  have  half,  if  the  patri- 
mony were  used,  and  two  shares,  according  to  Jim^tayahaka,  if  the 
common  stock  have  not  beeii  employed  :  this  has  been  already  explained  at 
large.  But  if  the  wealth  of  the  brethren  have  been  used,  the  father  shall 
have  two  shares,  the  acquirer  two,  and  the  parceners  one  each,  according  to 
RAOHUirAKDAVA.     That  the  acquirer  shall  have  two  shares,  and  the  rest 
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one  each,  if  joint  property  were  employed,  la  dedaeed  from  the  texts  of 
Ytasa  and  the  rest;  but  whence  is  a  similar  allotment  inferred,  if  the 
several  property  of  the  brothers  have  been  used  P  Tho  commentator  himself 
has  already  said,  that  equal  partition  is  proper  if  wealth  be  acquired  by  the 
labour  of  a  horse  belonging  to  one,  and  by  the  personal  exertions  of  another. 
To  this  some  lawyers  reply,  the  remark  supposes  the  case  of  an  acquisition 
made  on  wealth  common  to  the  brethren  and  acquirer ;  but,  in  the  instance 
of  supplies  received  out  of  several  property,  the  father  shall  have  two  shares, 
under  the  authority  of  the  text,  and  the  gainer  and  owner  a  share  a-piece  ; 
if  the  acquirers  be  numerous,  they  shall  take  and  divide  a  single  share :  so 
likewise  if  the  wealth  which  was  employed  severally  belonged  to  many 
persons ;  for  a  single  benefit  arose  from  the  use  of  all  the  sums.  It  should 
not  be  argued,  that,  if  wealth  be  acquired  by  two  brothers  with  supplies 
from  the  several*  property  of  the  rest,  they  shall  take  and  divide  two  shares ; 
they  shall  not  receive  two  a-piece :  consequently,  if  an  acquisition  be  made 
by  a  single  co-heir,  unaided  by  an  associate,  he  has  two  shares  ;  but  in  this 
case  he  has  in  reality  one  only,  which  would  be  a  discouragement  to  the 
making  q^ acquisitions  with  the  aid  of  a  companion.  There  may  be  encou- 
ragement from  the  expectation  of  gaining  greater  wealth  by  the  exertions  of 
two  persons  than  of  one.  Two  shares  being  ordained  for  the  father,  in  the 
ease  of  an  acquisition  of  wealth  common  to  the  brethren,  the  same  rule 
should  be  also  observed,  mth  the  exeeptiofu  maintained  according  to  the  dif" 
ferent  opinions  of  eommentatorty  in  the  case  of  wealth  acquired  by  science. 
If  the  father  maintain  the  family  of  his  son  studying  science,  what  shall  be 
the  distribution  f  Since  he  is  of  course  entitled  to  a  double  portion,  there 
18  no  difference  if  he  maintain  tht  famiil^  of  the  student.  It  should  not  be 
argued,  that  a  still  greater  share  ought  to  be  allotted.  The  father  is  bound 
to  support  the  family  of  his  son :  and  it  is  not  true  that  those  of  whom  the 
master  is  entitled  to  support  from  a  certain  person,  are  not  entitled  to  a 
maintenance  from  the  same  person.  If  it  be  inferred,  from  the  literal  sense 
of  the  following  text  of  Mehu,  that  a  father  is  not  absolutely  bound  to 
maintain  the  family  of  his  son,  then  the  word  "  brother,"  in  a  text  above 
cited  (CCCLYII),  must  be  taken  in  a  rigid  sense. 

Hemxj  declared,  that  a  mother  and  a  father  in  their  old  age,  a  virtuous 

wife,  and  an  infant  son,  most  be  maintained,  even  though  doing  a 

hundred  times  that  which  ought  not  to  be  doncf 

It  should  not  be  objected,  that  a  paternal  uncle,  a  brother's  son,  and 
the  rest,  would  receive  no  share  of  the  acquisition  of  science,  in  the  sole 
right  of  having  maintained  the  family  of  a  learned  co-heir.  The  rights  of  a 
brother  must  be  ascribed  even  to  a  paternal  uncle,  a  brother's  son,  and  the 
rest,  because  they  take  shares  from  analogy  to  brothers.  It  should  be  here 
remarked,  that,  if  the  co-heir,  who  went  to  study  a  science,  maintain  the 
family  of  him  who  supports  his  household,  (that  family  happening  to  reside 
at  the  same  place  whers  he  studies  J  no  share  of  the  acquisition  of  science 
shall  be  given  to  him  who  maintains  the  family  of  the  learned  brother;  for» 

*  So  the  manuscript ;  bat  the  sense  msnifesily  points  to  the  reverse :  in  many  inch 
instances,  I  have,  with  the  advice  of  PandUt,  corrected  the  obvioaa  errors  of  the  transcript, 
hot  shall  not  take  that  freedom  in  the  present  instance-  T. 

t  The  text  is  quoted  in  Chapter  VIII,  as  inculcating  the  necessity  of  mamt^iining  these 
relatives,  even  by  theoommission  of  offences:  I  have  endeayonred  to  preserve  the  ambiguity 
of  the  original,  T. 
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in  effect,  there  is  au  interchange  of  maintenance.  Such  is  the  inference  of 
common  sense.  Again ;  if  one  receive  alms  from  some  man  religiously 
bountiful,  and  support  the  families  both  of  the  student  and  of  another  par- 
cener, he  is  not  considered  as  one  who  maintains  the  family  of  a  learned 
co-heir;  and  therefore  he  shall  not  receive  a  share  of  wealth  acquired  by 
science.  But  if  one  brother  only  share  the  acceptance,  then  the  maintenance 
given  by  him  is  deemed  in  law  support  of  the  family  of  a  learned  co-heir,  since 
he  partakes  of  any  sin  arising  from  that  acceptance :  it  is  therefore  proper 
that  he  should  receive  a  share  of  the  acquisition.  All  this  relates  to  wealth 
gained  before  partition ;  but  if  it  be  acquired  after  a  distribution,  even  a 
father  shall  have  no  share  of  it. 

Art.  II. — On  Dubious  Partition. 

CCCLXXX. 
NIrbda  : — When  co-heirs  have  made  a  partition,  the  acts  of  giving 

and  receiving  cattle,  grain,  houBes,  land,  household  establishments, 

dressing  victuals,  religious  duties,  income  and  expenses,  are  to  be 

considered  as  separate,  and  as  proo&  of  a  partition.* 

"  Dressing  victuals ;"  for  the  service  of  guests  and  the  like,  and  for 
the  food  of  the  family.  "  Religious  duties  ;"  the  aggregate  of  constant  and 
occasional  acts  of  religion.  "  Income  ;*'  acquisition.  "  Expenses  ;"  the 
gift  of  handsful  of  grain  in  charity  and  the  like.  "  When  co-heirs  have 
made  a  partition  :"  this  being  mentioned  without  limitation,  it  is  suggested 
that  income  is  separate  when  partition  has  been  made  with  the  father ;  and 
this  text  decides  the  case  when  the  fact  of  the  distribution  is  questioned : 
hence  likewise  it  does  not  relate  solely  to  brothers ;  for  ^*  father  and  son" 
are  mentioned  in  a  text  of  YAjktawalcya  as  intended  to  determine 
the  case  of  dubious  partition.  These  are  admitted  as  proofs  of  a  prior 
distribtition,  on  failure  of  a  writing  or  other  convincing  evidence ;  for  KIbeda 
mentions  verbal  proof  of  separate  acts,  afber  written  evidence  of  a  partition  ; 
and  in  every  case  a  written  document  prevails  over  circumstantial  proof 

CCCLXXXL 
Nareda: — Should  a  doubt  arise  whether  a  legal  partition  have  been 
made  among  heirs,  it  must  be  cleared  by  the  testimony  of  their 
kinsmen  in  the  first  place;  then  by  written  evidence  of  a  partition, 
if  there  he  any ;  if  not  j  by  verbal  proof  of  their  separate  acts. 

Should  a  doubt  arise  concerning  that  in  which  partition  consists  ; 
should  it  become  a  question  whether  a  distribution  have  or  have  not 
been  made  among  heirs.  The  Eetndcara. 

Not  whether  the  partition  be  legal  or  illegal^  just  or  unjust ;  for  this 
cannot  bo  determined  by  evidence  of  separate  acts.  It  should  not  be 
affirmed,  that  the  last  terms  of  the  text  signify  '  placing  in  the  house 
of  another  person  the  effects  which  are  supposed  to  have  been  unfairly 
distributed,  proceed  to  investigate  the  business.'  Nabxda  himself  makes 
evident,  (CCCLXXX),  the  meaning  of  '*  separate  acts  ;"  but  verbal  or 
written  evidence  may  be  brought  to  prove  them. 

Ybihaspati  explains  the  nature  of  a  written  record  of  partition. 
"  •  See  V.  CCCLXXXVn,  2. 
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CCCLXXXII. 

VriHASPATI: — That  record  of  partition  which  brothers,  or  ot/ier  co^heirsy 
execute  after  making  a  just  division  by  mutual  consent,  is  called 
the  written  memorial  of  the  distribution. 

The  term  "  brothers'*  is  an  instance  of  a  general  meaning ;  it  must  aho 
be  understood  of  a  father  when  partition  is  made  by  him,  and  of  brother's 
sons  and  the  rest.  "  After  making  a  just  division :"  this  is  a  matter 
of  course ;  for,  though  a  writing  be  also  executed  when  an  unfair  partition 
is  made,  that  instrument  is  in  (act  unavailing.  "  By  mutual  consent :"  this 
intends  any  one  of  the  parceners ;  for  the  consent  of  all  is  not  requisite  in 
undertaking  a  distribution.  That  record  of  partition,  or  writing  declaratory 
thereof  which  they  execute,  is  called  the  written  memorial  of  a  distribution. 
Since  the  letters  traced  on  the  leaf  ex[>ress  partition,  the  leaf  itself, 
mediately  by  its  contents,  shtjws  a  distribution  ;  or  it  does  so,  because  that 
and  the  writing  are  considered  as  inseparable. 

Again;  since  Vkihaspati  calls  the  leaf  a  written  memorial  of  tlie 
distribution,  it  is  proper  to  write,  at  the  beginning  of  the  instrument^  ''  this 
written  record  of  partition  ;"  and  since  it  L*  called  an  instrument  declaratory 
of  a  distribution,  such  terms  should  be  inserted  as  denote  partition.  For 
example,  it  may  be  written,  "  I  have  received  from  you  a  sum  so  and  so,  and 
"  yielded  to  you  suras  so  and  so,  as  a  division  of  the  whole  patrimony,  to 
"  which  we  have  assented."  The  instrument  should  be  rendered  firm,  by 
adding  "  whatever  shall  bo  asserted  to  the  contrary  is  false."  The  first  part 
is  sufficient  to  show  partition,  but  it  becomes  authentic  evidence  by  con- 
firmation. In  this  document  the  several  chattels  ought  to  be  inserted  at 
large,  by  name,  as  they  are  allotted  to  each  of  the  co-heirs ;  else  proof  of 
concealment  in  the  partition  would  fail.  There  is  no  objection,  if  the 
inventory  be  written  on  the  back  of  the  instrument;  but  the  total  sum 
sliould  be  noted  in  figures,  lest  suspicion  arise  that  effects,  then  concealed, 
have  been  subsequently  inserted.  But  if  all  the  effects  be  enumerated  iu 
the  body  of  the  instrument,  it  is  best.  The  effects  should  be  separately 
written  under  the  name  of  each  brother,  for  it  is  hardly  possible  to  write  at 
once  the  detail  of  what  is  received  by  each.  The  use  of  this  is  to  ascertain 
at  a  future  time  the  fairness  or  unfairness  of  the  distribution.  In  like 
manner,  the  additional  portion  which  is  received  in  right  of  seniority  or  the 
like,  should  be  inserted  under  the  separate  head  of  each  allotment.  This  is 
the  principal  form ;  but,  instead  of  it,  the  party  may  write  simply,  "  a  just 
distribution,  made  with  my  own  consent,  has  been  accei)ted  by  me.'* 

The  text  of  YajnxawaIiOTA,  expressing  generally  "  whatever  contract 
have  been  concluded"  (Book  I,  v,  XVI),  the  same  form  should  be  also 
observed  in  the  present  instance,  since  there  is  occasion  for  it.  The  precept 
being  delivered  under  the  title  of  Loans,  the  word  "lender  or  oumer'*  is 
used  :  in  fact,  that  term  denotes  him  whom  the  instrument  concerns ;  con- 
sequently, as  the  lender  is  the  person  contemplated  in  the  written  contract  of 
loan,  so,  in  the  present  case  also,  he  who  is  contemplated  in  the  writing  must 
be  described  by  the  same  term ;  and  thus  the  names  of  those  brothers,  to 
whom  the  document  is  addressed,  should  be  first  inserted.  Since  they  are 
in  rank  equal  to  each  other,  a  term  expressive  of  praise  is  not  necessary  ; 
but  nothing  prevents  the  insertion  of  one  allusive  to  memory.  Again  ; 
their  designation  by  the  name  of  their  father  and  so  forth  ought  to  be 
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added,  because  it  is  directed  by  Yajktawalcta,  aud  becaus  *  it  prevents  a 
doubt  ooucerning  otber  sets  of  brellireu  beaiing  the  same  names ;  else,  one 
of  so  many  brothers  bearing  the  same  appi'llatious  might  pro  Juce  tiiat  very 
document,  and  be  casually  enabled  to  affirm  that  pai-tition  liad  been  made 
between  them,  although  it  had  not  taken  place.  Again ;  tlie  date  of  the 
year,  month,  half  month,  and  day,  ought  to  be  instrted  :  and  thus,  what  is 
gained  subsequently  to  that  date,  is  shown  to  be  the  acquisition  of  a 
separated  co-heir ;  and  the  faUity  of  such  an  instrument,  turged  by  one 
oa|>able  of  counterCeitiug  every  hand-writing,  may  be  detected  by  proof  of 
acts  not  separately  done  at  a  time  posterior  to  the  day  and  mouth  inserted 
in  that  instrument.  The  writer  should  subscribe  liis  name  at  the  foot  of 
the  document,  and  subjoiu  the  appellation  of  his  father  and  other  designa- 
tion, as  directed  by  the  text  of  Yajnxawalcya  (Book  I,  v.  XVill).  On 
the  foregoing  reasoning,  the  term  debtor  here  signifies  the  person  who 
himself  subscribes  the  instrument,  ot  who  executes  it  through  the  intervention 
of  a  representative.  The  witnesses  must  sign  tlieir  nann  s,  after  writing  tiie 
appellations  of  their  father  and  other  designations :  the  scribe  should  aUo 
subscribe  bis  name.  Again  ;  a  document  in  the  liand-writing  of  the  party  U 
sufficient  evidence  without  witnesses ;  but,  in  fact,  their  attestation  ought 
to  be  taken  to  such  an  instrument.  The  ditference  and  the  correspondence 
of  this,  and  of  a  written  contract  of  loan,  have  been  noticed.  More  may  be 
establislted  by  a  simple  exertion  of  intellect. 

The  following  text  of  Vuihaspati  is  cited  by  Raghukaitbaka  under 
this  head  : — 

COCLXXXIIL 
Vbihaspati  : — When  a  village,  a  field,  and  a  garden,  are  recorded 
in  the  same  grant,  if  any  part  be  occupied,  they  are  all  legally 


"  A  grant ;"  a  written  document  or  the  like.  Thus  Raghttnandana. 
Consequently  he  considers  the  term  "  grant'*  as  signifying  a  written  instru- 
ment in  general.  Thus,  on  a  partition  among  brothers,  whatever  village  or 
other  land  is  inserted  in  the  written  record  of  partition,  should  some  part 
thereof  be  occupied,  and  the  remainder  be  not  possessed,  still  the  whole  land 
is  considered  in  law  as  actually  possessed,  not  as  property  neglected.  But 
if  the  relinquishment  of  it  have  been  declared  in  the  presence  of  arbitrators 
or  the  like,  then,  since  an  express  declaration  prevails  over  logical  inference, 
it  is  determined  by  the  award  of  arbitrators  to  have  been  abandoned. 

cccLxxxnr, 

Vuihaspati: — In  immoveable  property  obtained  by  an  equitable 
partition,  or  by  purchase,  or  inherited  from  the  father,  or  received 
fi'om  the  king,  a  title  is  gained  by  long  possession,  ani  lost  by 
silefd  neglect 

2.  Even  in  property  simply  obtained  icUh  or.  toithout  a  fair  title^ 
which  a  man  has  accepted  and  quietly  possessed  unmolested  by 
another,  he  acquires  a  title ;  and  in  like  manner  he  forfeits  one  by 
silent  neglect. 
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Property  inherited  from  the  father,  which  had  devolTed  on  him  from 
his  father,  or  which  he  had  himself  gnined ;  this  is  of  two  sorts,  obtained  by 
partition  with  brothers,  or  acquired  by  purchase  :  tn  such  property  of  the 
father,  obtained  in  these  two  ways,  a  title  is  goined  hff  pa99em<m  ;  and  thi« 
is  a  general  instance  comprehending  other  wealth  inherited  from  a  parent. 
Or  four  sorts  of  property  are  intended  hy  the  text,  obtained  by  eqnitable 
partition,  acquired  by  purchase,  inherited  from  the  father,  and  reoeifed  from 
the  king.  It  should  not  be  argued,  that  the  mention  of  "  property  obtained  ^ 
by  equitable  partition*'  is  nseless,  because  that  is  suggested  by  the  term  * 
^  inherited  from  the  father.'*  It  is  mentioned  to  include  what  is  abtained 
by  equal  partition  among  partners  in  trade  and  adventure.  Kor  should  it  be 
argued,  an  the^  other  hand,  that  the  term  *^  inherited  from  the  father"  is 
superfluous,  because  that  is  included  under  '*  property  obtained  by  eqnitable 
partition."  It  is  mentioned  to  include  the  undivided  patrimony.  In  alt 
such  property  a  title  is  lost  by  silent  neglect.  For  example ;  four  persons, 
inhabiting  the  same  village,  anyhow  acquire  a  certain  quantity  of  land,  and, 
dividing  it  into  four  shares,  execute  a  written  document  ;  one  does  not 
occupy  the  portion  allotted  to  him  by  that  writing,  but,  on  the  contrair, 
neglects  it,  and  anothtHr  holds  the  possession  of  it :  in  this  case,  he  who  silently 
neglects  his  right,  forfeits  his  title.  In  like  manner,  one  who  has  purchased 
land,  but  does  not  take  possession  of  it,  forfeits  his  title  by  hia  silent 
neglect :  but  he  may  recover  the  price  after  much  discussion.  Again ;  one 
inheriting  wealth  left  by  his  father,  does  not  occupy  it,  and  another  does ; 
in  that  case  it  belongs  exclusively  to  the  possessor.  In  like  manner,  if  a 
man  do  not  occupy  land  or  the  like  received  from  the  kiifg  or  other  bene- 
factor, but,  on  the  contrary,  neglect  it,  his  title  is  lost. 

It  should  not  be  affirmed,  that  the  mention  of  loss  by  silent  neglect  is 
useless,  because  it  follows,  from  declaring  a  title  gained  by  possession,  that 
he  who  neglects  his  right  forfeits  his  title.  It  is  pertinent,  as  it  shows  this 
consequence,  that,  if  property  obtained  by  a  just  partition  be  fortuitously 
unoccupied,  but  not  grouly  neglected,  the  title  is  not  lost.  Is  it,  or  is  it 
not,  requisite  that  the  property  should  have  been  unpossessed  during  the 
period  of  twenty  years,  which  is  propounded  by  TAjntawaIiCTA  ?  It  is 
answered,  unditturbed  possession  without  ownership  during  twenty  years, 
not  the  owner's  want  of  possession,  is  propounded  by  Yajrtawalota  as 
the  legal  prescription  by  the  silent  neglect  of  the  owner :  thus  the  period 
propounded  is  that  in  which  a  notorious  fair  title  is  forfeited  ;  but,  in  the 
present  case,  silent  neglect  precludes  proof  of  the  title.  It  should  not  be 
argued,  that  a  right  is  vested  immediately  after  purchase  or  the  like,  and  is 
in  this  case  lost  by  neglect.  Were  it  so,  nothing  could  prevent  a  reference 
to  the  period  of  twenty  years  becoming  requisite ;  but,  in  the  present  instance, 
it  is  inferred,  that  a  notorious  title  does  not  exist,  because  a  doubt  may  be 
entertained  whether  the  partition  was  not  disapproved ;  or  whether  the  heir 
has  not  given  up  his  share  to  a  co-heir,  and  accepted  elsewhere  an  allotment, 
which  he  enjoys ;  or  whether  he  has  not  given  away  his  share  to  some 
stranger ;  or,  in  the  case  of  j^urchase,  whether  he  did  or  did  not  assent  to 
the  bargain  ;  or,  in  the  instance  of  paternal  wealth,  whether  the  father  did 
or  did  not  give  it  to  the  present  possessor ;  or,  in  the  case  of  a  present  received 
from  the  king,  whether  the  royal  donation  was  accepted  or  not.  Henoe 
there  is  no  reference  to  the  period  of  twenty  years ;  but  the  true  meaning 
is,  that  his  title  is  lost  then  only  when  he  has  not  taken  possession,  though 
healthful,  able  to  occupy  the  land,  and  unopposed  by  any  other  claim  besides 
that  existing  donation. 
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If  many  villages  or  other  tracts  of  land  be  specified  in  the  same  writing, 
the  possession  of  a  part  is,  in  law,  possession  of  the  whole,  as  declared  by 
Ybihabpati.  In  the  case  of  wealth  if  oeived  from  the  king,  there  are  other 
points  to  be  considered.  ^*  In  property  simply  obtained,  whieh  a  man  enjoys 
unmolested  by  another,  he  acquires  a  title ;"  but  if  any  one  contested  it  when 
possession  was  first  taken,  occnpancy,  without  refuting  that  claim,  is  not 
sufficient  to  eUablUh  a  righl.  Hence,  a  fair  title  in  uncontested  property 
being  gained  by  single  occupancy,  in  the  presence  of  superior  power  or  the 
like,  and  during  the  government  of  a  king,  from  whom  redretg  might  have 
been  obtained^  snd  t^t  title  becoming  known  to  many  persons,  its  forfeiture 
cannot  afterwards  be  inferred  without  a  sufficient  cause,  such  as  gift,  sale, 
barter,  adverse  possession  during  twenty  years,  and  the  like.  Consequently, 
after  the  period  of  occupancy,  a  written  document,  with  possession  during 
some  short  time,  is  sufficient  evidence  of  a  title  ;  before  that  period  elapse, 
the  writing  is  singly  sufficient  proof ;  even  after  it  has  elapsed,  a  written 
document  is  evidence,  provided  the  party  were  precluded  from  taking  posses- 
sion, by  sickness,  by  absence  in  a  foreign  country,  or  by  any  other  sufficient 
cause :  these  are  evidence  of  a  right,  so  long  as  the  adversary  do  not  bring 
proof  that  no  fair  title  existed.  Hence  it  is  suggested,  that  writings  and 
the  rest  are  not  in  general  sufficient  evidence  vmupported  hg  proof  of poeaee- 
turn  or  qfafair  title. 

In  the  text  of  NAbbba  (CCCLXXXI),  '<  by  kinsmen*'  is  exhibited  in 
the  third  case  denoting  an  epithet;  consequently  the  meaning  is,  "  by  a 
written  memorial  of  partition  attested  by  kinsmen  as  witnesses."  It  is  ac- 
cordingly said  by  JiMi^TAvAHAjfrA,  they  are  here  mentioned,  intending  that, 
on  failure  of  them,  the  attestation  of  other  witnesses  should  be  taken.  As 
the  evidence  of  persons  similar  in  class  and  profession  to  the  plaintiff  and 
defendant  is  preferred,  but  others  may  be  examined  in  the  second  instance, 
or  on  failure  of  inch;  so,  in  a  dispute  concerning  partition,  the  evidence  of 
kinsmen  is  required  in  the  first  instance,  and  the  testimony  of  others  in  the 
second,  or  in  their  default.  If  a  record  of  partition,  attested  by  others  than 
kinsmen,  be  produced,  the  king  should  therefore  ask  the  reason  why  they 
were  not  made  witnesses ;  and  if  the  plaintiff  cannot  allege  a  euffioieni 
cause,  a  doubt  arises  on  the  authenticity  of  the  document.  But  Chakdbs- 
WABA  says  distinctly,  *'  it  must  be  cleaied  by  the  evidence  of  witnesses." 
The  term  (Jngdti)  is  expounded,  in  the  Vivdda  Chintdmeniy  persons  who  saw 
the  partition.  Accordmg  to  these  two  commentaries,  it  is  only  suggested, 
by  that  term,  that  the  doubt  must  be  cleared  by  the  evidence  of  witnesses. 
There  is  no  objection  to  a  similar  exposition  on  the  gloss  of  JimuxayAh^ha. 
But,  in  fact,  it  is  declared,  that  written  evidence  prevails  over  mere  verbal 
testimony :  according  to  the  observation  of  JiM^arAVAHAKA,  since  a  writing 
prevails  over  mere  verbal  evidence,  the  prior  mention  of  witnesses  is  in- 
congruous. Again ;  if  kinsmen,  not  named  in  the  attestation  of  a  written 
document,  are  preferrable,  they  must  surely  be  preferred  when  they  are  named 
in  inch  a  document.  A  writing,  attested  by  them,  is  the  best  proof;  on 
failure  of  that,  an  instrument  attested  by  other  witnesses  ;  in  default 
thereof,  mere  verbal  testimony ;  on  failure  of  this  again,  evidence  of  separate 
acts :  such  briefly  is  the  order  of  proof. 

The  term  (Jngdti)  being  expounded,  in  the  Vivdda  Chinidmenif  a  person 
who  saw  the  partition,  it  follows,  that  the  evidence  of  kinsmen  and  others  ie 
meant.  Still  the  preference  of  them  above  othera  must  be  deduced  from  the 
text  of  Sako'ha  (GCCLXXXYI).  It  should  not  be  objected,  that,  from  the 
coincidence  ofthepreeepte^  near  kinsmen  must  be  understood  by  the  term 
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jnydti.  Were  it  so,  a  disparagement  to  Nareda  would  occur ;  to  obviate 
wiiich,  it  is  iiecei^sary  to  acknowledge  that  the  word  bears  a  general  import. 
The  admission  of  a  secondary  sense  is  propor,  but  the  order  of  evidence  is 
deduced  from  reasoning.     Such  is  the  opinion  of  the  commentator. 

CCCLXXXV. 

Yajnyawalcya  : —  A  partition  being  denied,  let  the  truth  of  it  be 

aseertained  by  the  evidence  ^r«^  of  near  kinsmen  ;  then  of  relations 

more  distant ;  then  of  witnesses  wlio  are  unconnected  with  the  parties; 

then  by  written  proof,  or  by  separate  acts  of  ownership  in  house  or 

field. 

First,  kinsmen,  within  the  degree  of  sapindai;  on  failure  of  such,  any 
person  connected  with  the  parties,  as  suggested  by  the  general  term 
relations  ;  in  their  default,  strangers  also  may  be  witnesses.     Jim^tayahana. 

Consequently,  witnesses  of  three  descriptions,  and  written  proof,  being 
separately  mentioned,  the  evidence  of  persons  who  saw  the  partition,  though 
not  named  in  a  written  instrument,  is  shown  to  be  sufficient  proof,  in  order 
as  enumerated.  In  the  evidence  of  near  and  distant  kinsmen,  and  of 
strangers,  inferiority  is  intimated,  in  order  as  thoy  are  named ;  else  they 
would  not  have  been  separately  mentioned.  Such  is  the  opinion  of  Jiic^TA- 
VAHAKA.  "  Separate"  {ffautaca)  ;  distinct,  agreeably  to  the  sense  of  the 
verb  yw,  mix  or  unmix .'  the  meaning  consequently  t>,  by  vnmirt  or  separate 
acta  of  ownership  in  house  and  Held.  The  commentary  on  the  Dravyahhdshya 
explains  yu  as  signifying  to  unmix.  But  others  explain  the  term  according 
to  the  literal  sense  of  the  verb  yu  to  mix :  co-parcenary  is  therefore  inferred 
from  mixed  or  joint  acts  of  ownership  in  houses  and  fields,  on  the  part  of  the 
undivided  co-heirs  ;  and  conversely,  separation  of  co-heirs  is  inferred  from 
separate  acts.     Such  is  the  meaning  according  to  these  lawyers. 

CCCLXXXVI. 

Sanc'ha  : — A  doubt  having  arisen  on  the  question  whether  a  family 
has  been  divided  or  not,  and  the  nearer  kinsmen  being  unable  to 
answer  it  from  their  own  knowledge,  the  more  distant  relations 
ought  to  be  witnesses. 

If  it  be  unknown  to  the  nearer  kinsmen,  the  family  (cula)  or  more  distant 
relations  may  give  testimony,  not  an  unconnected  person  ;  but  if  it  be 
unknown  to  the  distant  relations,  any  other  may  be  witness.  Accordingly, 
kinsmen,  being  chiefly  required,  are  alone  mentioned  by  Kabeda.  Jim^a* 
YAH  ANA  80  Comments  on  the  text ;  for  YAJmrAWALCTA  notices  the  evidence 
of  distant  kinsmen,  and  of  other  witnesses. 

The  word  family  (cula)  having  been  explained  by  ancient  authors  as  signi- 
fying the  fourth  house,  or  the  vicinage^  some  lawyers  hold  that  by  this  term  are 
meant  the  neighbours.  Consequently,  distant  relations  are  suggested  by  the 
conjunctive  particle  subjoined  to  "  nearer  kinsmen."  On  failure  of  such,  the 
neighbours,  suggested  by  a  term  signifying  the  vicinage,  may  he  witnesses  : 
in  their  default,  any  others  may  give  evidence.  Or  else,  since  the  Diction- 
ary of  Amrba  makes  cula  synonimous  with  genus,  or  multitude  of  beings  of 
the  same  kind,  this  term  may  signify  peers  or  persons  similar  by  class  and 
profession :  on  failure  of  such,  the  evidence  of  others  who,  though  dissimilar , 
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are  approved  by  Sages  treating  of  administrative  justice,  must  of  course  be 
admitted.  It  should  be  here  remarked,  that,  the  king  and  his  officers  being 
superior  in  power  to  all  others,  an  instrument,  executed  in  their  presence, 
and  attested  by  them,  is  most  authentic. 

*'  Whether  a  family  has  been  divided  or  not  :**  on  the  subjeot  of  a 
distribution  of  wealth  which  has  been  inherited  by  a  family,  and  of  which 
a  distribution  is  to  be  made,  and  on  a  doubt  whether  partition  have  or  have 
not  been  made,  JUmmen  ought  to  he  witneues,  RAeHUKANDAHA. 

He  is  a  sharer  with  the  family  who  obtains  partition  from  them,  or 
who  claims  the  heritage,  or  a  distribution  of  it.  A  doubt  arising  on  this 
matter,  kin»men  ought  to  he  toitnestes.  Consequently  the  sense  in  effect  is, 
they  ought  to  be  witnesses  if  a  doubt  arise  concerning  the  distribution  of  a 
heritage  :  and  that  may  be  of  two  sorts,  on  the  question  whether  partition 
have  taken  place,  and  whether  the  distribution  be  equitable  or  not.  Such 
is  the  meaning  of  Raghunakdaka.  It  is  proper,  because  near  kinsmen 
best  know  the  fairness  or  unfairness  of  the  distribution. 

Nabxda  himself  explains  the  subject,  to  which  he  alludes,  in  saying, 
*'  it  must  be  cleared  by  verbal  evidence  of  separate  acts." 

CCCLXXXVIL 

Narbda  : — Of  undivided  brethren  the  religioua  duty  is  single,  but  after 
partitiou  such  duties  are  separately  fulfilled. 

2.  When  co-heirs  have  made  a  distribution,  the  acts  of  giving  and 
receiving  cattle,  grain,  houses,  land,  household  establishments,  dress- 
ing victuals,  religious  duties,  income  and  expenses,  are  to  be  con- 
sidered as  separate  and  (conversely)  as  proo&  of  partition. 

3.  Af^er  separation,  but  not  before  it,  brothers  may  become  witnesses 
or  sureties  for  each  other,  and  may  reciprocally  give  and  receive 
presents^  or  make  oontra<^  with  each  other :  but,  in  regard  to  property 
separately  aequiredj  they  may  do  so  even  before  partition. 

4.  Those  by  whom  such  acts  are  publicly  done  with  their  own  separate 

property,  let  men  consider  as  divided,  even  without  written  evidence.* 

Intending  to  declare  reciprocal  gifbs,  and  similar  acts,  to  be  proofs  of 
partition,  the  legislator  first  propounds,  in  the  form  of  a  precept,  the 
first  verse  (CCCLXXXVII  1),  to  obviate  doubt  when  religious  duties 
which  fall  within  the  description  of  such  acts  are  proved.  The  doubt  may 
be  thus  exemplified :  if  all  the  brothers  succeeding  to  the  wealth  of  a 
deceased  father  must,  though  undivided,  severally  perform  the  acts  apper- 
taining to  the  order  of  a  housekeeper  and  to  the  wtNPship  of  deities,  as  they 
must  severally  perform  the  oblations  at  noon  and  twilight ;  or  if  they 
may  with  propriety  unite  for  the  performance  of  a  single  act  of  religion, 
though  divided ;  then  the  doubt,  irhether  partition  has  or  has  not  been 
made,  would  not  be  cleared  by  the  joint  or  separate  performance  of  duties  : 
but  now,  since  undivided  brethren  are  alone  commanded  to  partidpate  in 
single  acts  of  duty,  and  disunited  brothers  to  perform  such  oCees  severally, 
thiit  doubt  is  cleared.     Those  acts,  appertaining  to  the  order  of  a  house- 

*  Two  of  theie  venM  h«ve  beepa  already  aited  apart  from  the  context;  v.  CCCLXXX, 
andBookl.T.CXLI.  T. 
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keeper,  which  are  jointly  performed  even  by  separated  co-heirs,  are  not 
meant  in  the  text  of  Nareda.  These  are  voluntary  rites,  namely,  a  sacrifice, 
the  consecration  of  a  pool,  or  the  like ;  for  it  is  universally  held  that 
brothers,  though  united,  may  severally  do  such  acts,  in  like  manner  as 
others  may  perform  them  jointly  or  severally.  It  will  indeed  be  mentioned, 
that  even  a  husband  and  wife  may  separately  do  such  acts.  Neither 
are  constant  duties,  such  as  oblations  at  noon  and  twilight,  intended  hy  the 
text;  for  the  consequence  of  fulfilling  or  omitting  such  duties  is  pronounced 
peculiar  to  the  individual  person.  Consequently  those  acts  must  be  under- 
stood, by  tlie  omission  of  which  there  accrues  evil  relative  to  the  order  of  a 
housekeeper,  such  as  loss  of  wealth  or  the  like,  or  by  the  performance 
of  which  there  accrues  good  relative  to  the  same  secular  order,  such  as 
increase  of  wealth  and  the  rest.  It  must  he  likewise  understood  of  the 
double  and  single  sets  of  oblations  to  ancestors,  and  so  forth.  It  would  be 
vain  to  expatiate. 

"  Religious  duty"  is  explained  by  Ghanbeswara  and  Vachbspati 
MiSRA,  as  signifying  the  oblation  to  the  assembled  gods  and  the  like. 
Under  the  term  "  and  the  like"  is  comprehended  the  service  of  guests,  and 
similar  offices. 

"Acts  of  giving  and  receiving;"  without  consulting  each  other: 
purchase  of  "cattle,"  or  similar  things  :  raising  "  grain  :"  separate  "  field," 
or  acceptance  of  mortgage  or  the  like ;  "  dressing  victuals,  and  religions 
duties ;"  the  double  set  of  oblations  and  the  rest :  "  income  ;"  the  acquisition 
of  means  of  subsistence  and  so  forth  :  "  expenses ;"  the  alienation  of  wealth  : 
all  these  are  proofs  of  partition.  Thus  Misba.  According  to  his  opinion, 
the  first  verse  (CCCLXXXVII  1)  is  not  a  precept,  but  solely  intended 
to  show  that  separate  acts  of  religion  are  proofs  of  partition.  This  opinion 
is  accurate.  But  some  explain  "  grain,"  as  signifying  the  sale  of  corn,  such 
fts  rice  or  the  like  for  food. 

Thus,  if  one  co-heir  be  witness  or  surety  for  a  loan  advanced,  or  other 
contract  made  by  another,  or  if  one  receive  a  present  given  by  the  other, 
they  must  be  considered,  in  respect  of  each  other,  as  divided  oo-heirs.  Misba. 

This  is  also  declared  in  the  text  of  Yajntawalcta  ;  "  by  separate  acts 
of  ownership  in  house  or  field"  (CCCLXXXV).  Are  those  acts  severally 
or  conjunctly  proofs  of  partition  ?  If  it  be  answered,  each  is  sufficient  proof; 
then  partition  is  established  even  by  the  simple  acquisition  of  wealth ;  and 
if  this  be  deemed  admissible,  the  text  which  forbids  the  division  of  wealth 
acquired  by  a  parcener  without  using  the  joint  property  (CCCLIV  2)  would 
be  unmeaning,  since  a  gain  made  by  a  co-heir  before  partition  on  his  sole 
account  could  not  be  supposed.  It  should  not  be  objected,  that  acquisition 
is  not  proof  of  a  prior  distribution,  because  it  is  resisted  by  the  actual 
notoriety  of  the  reverse.  Were  it  so,  it  might  be  supposed  to  be  no  proof  of 
partition  in  any  circumstances,  because  a  separate  acquisition  may  be  made 
even  without  a  previous  distribution.  That  without  which  another  thing 
may  exist,  can  be  no  proof  of  it ;  were  it  so,  the  fact,  that  the  animal  is  a 
biped,  would  prove  that  he  is  a  Brdhmana.  It  should  not  be  argued,  that 
the  word  "separate"  conveys  the  denial  of  a  common  gain.  That  cannot 
be  affirmed  by  a  dilemma;  for  what  can  the  dilemma  be  in  such  a  denial  ? 
Is  it  that  a  joint  acquisition  sometimes  has  not  taken  place,  or  has  not 
hitherto  occurred  P  The  first  cannot  be  affirmed ;  for,  even  during  oo-parce- 
nary,  a  common  gain  occasionally  does  not  take  place  whilst  the  parcener  is 
asleep,  or  eating,  or  busy  in  making  an  acquisition  for  his  sole  benefit :  it 
cannot  become  proof,  since  partition  bad  not  really  been  made  at  that  time* 
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The  second  also  cannot  be  affirmed ;  for  a  common  gain  may  take  place  at 
some  future  time.  It  should  not  be  argued,  that  the  want  of  proof  of  a 
subsequent  joint  acquisition  is  meant.  That  could  be  no  evidence  at  the 
moment  when  partition  is  questioned.  To  this  it  is  answered,  these  acts 
severally  become  proofs  of  a  prior  distribution.  For  example  ;  the  separate 
acquisition  of  property  with  the  aid  of  paternal  wealth,  other  than  what 
may  have  been  received  through  the  favour  of  the  father;  is  proof  of  parti- 
tion ;  and  so  is  a  gift  of  paternal  wealth,  made  in  the  presence  of  a  co-heii 
without  his  assent,  or  the  receipt  of  rent  paid  by  villagers  at  the  same  time 
with  a  similar  receipt  of  rent  from  them  by  a  co-heir.  The  like  may  also  be 
inferred  in  other  cases,  by  a  simple  exertion  of  intellect. 

The  purchase  of  cattle,  with  wealth  inherited  from  the  father,  may  be 
proof  of  total  separation  in  respect  of  cattle  inherited  from  him  :  food 
prepared  in  distinct  places  ia  evidence  of  separation ;  and  so  is  the  purchase 
of  rice  or  other  articles,  the  price  of  which  is  separately  paid  hy  each 
purchaser  out  of  wealth  inherited  from  the  father.  But,  when  it  is  observed 
that  undivided  co-heirs  having  large  families,  and  perceiving  inconvenience 
in  preparing  their  food  together,  dress  their  victuals  apart,  that  separate 
cookery  is  merely  intended  for  their  own  convenience :  but  preparation  of 
grain  for  oblations  to  deities,  for  the  entertainment  of  guests,  for  the  support 
of  servants,  is  not  in  that  case  separate.  Would  not  the  distinct  prepara- 
tion of  food  be  no  proof  of  partition  among  co-heirs,  who,  though  disunited, 
perform  the  worship  of  deitirs,  and  other  offices,  out  of  joint  property  set 
apart  for  that  purpose  ?  This  question  is  answered  by  asking,  what 
difficulty  follows,  since  the  partition  may  be  proved  by  other  separate  acts  ? 
Accordingly  they  are  likewise  propounded  ;  else,  since  the  preparation  of 
food  is  necessary  for  all,  that  single  proof  might  be  always  brought,  and  the 
mention  of  "  acts  of  giving  and  receiving"  would  be  therefore  superfluous. 
But,  in  fact,  they  only  are  divided  co-heirs  who  dress  victuals  separately, 
(and  without  consulting  any  other,)  for  all  purposes  common  to  undivided 
co-heirs,  for  their  families,  connexions,  guests,  and  the  like :  they  only  ought 
to  perform  separate  acts  of  religion.  Accordingly,  since  the  following  text, 
after  having  declared  single  the  performance  of  religious  duties  among 
parceners  living  together  and  partaking  of  the  same  food,  pronounces  it 
separate  among  disunited  co-heirs,  therefore  separation  in  respect  of  food  is 
exhibited  as  constituting  partition.  Hence,  although  the  remainder  of  an 
estate  may  be  undivided,  it  is  not  considered  as  proof  that  partition  has  not 
taken  place ;  for  it  frequently  happens  that  disunited  co-heirs  have  joint 
property. 

CCCLXXXVIII. 

Among  co-heirs  living  together  and  partaking  of  the  same  food,  due 

honour  shown  to  a  deceased  father,  to  deities,  and  to  priests,  shall  be 

Single  ;  but,  after  partition,  that  shall  be  done  in  their  several  houses. 

What  then  is  the  meaning  of  the  term  "  partition  ?'*  This  question 
might  be  proposed,  and  is  thus  answered  ;  for  it  does  not  mean  division  of 
the  patrimony,  since  it  would  follow,  that  no  partition  could  take  place 
among  those  who  are  destitute  of  inherited  wealth.  Does  it  not  mean  the 
division  of  any  property  whatsoever  ?  Accordingly  Yajntawalcta  has 
said,  "  one  who  is  able  to  earn  a  livelihood,  and  claims  not  a  share  of  the 
joint  property,  may  be  disunited  from  the  family,  on  giving  him  some  trifle 
as  a  consideration  to  prevent  future  strife"  (CVI)  j  and  there  can  be  no 
necessity  of  separate  acts  of  religion  without  partition.     It  hears  not  that 
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meaning  ;  for  it  might  be  supposed  that  no  separation  could  take  place 
between  those  who  have  no  property  whatsoever.  Consequently,  the 
meaning  of  partition  is  separation  in  respect  of  food  prepared  for  the  enter- 
tainment of  guests  and  relatives,  and  for  other  purposes  which  are  common 
among  united  co-heirs.  How  then  can  separation  take  place  between  those 
who  are  not  visited  by  relatives  or  guests  ?  Distinct  preparation  of  food, 
after  an  agreement  in  these  words,  "  henceforward  we  are  disunited,"  is 
partition.  Afterwards  their  acts  of  religion,  and  wealth  or  the  like  received 
on  some  consideration  relative  to  the  father,  are  separate;  before  that 
agreement  they  are  single.  It  should  not  be  objected,  that,  since  partition 
may  be  proved  by  the  separate  preparation  of  food,  the  mention  of  other 
proofs  is  vain  :  if  such  dressing  of  victuals  alone  constitute  partition,  it  is 
proved  by  the  declaration  of  the  parties ;  to  mention  it  again,  as  evidence 
of  a  separation,  is  in  a  manner  absurd.  Since  the  term  denotes  the  distinct 
preparation  of  food  after  a  declared  intention  of  living  disunited^  a  dispute 
may  arise  in  a  case  of  doubt  whether  such  a  declaration  was  made  :  and,  in 
that  case,  the  previous  agreement  is  in  some  instances  proved  by  the  sole 
evidence  of  separate  preparation  of  food ;  but,  in  others,  it  is  more  fully 
established  by  the  several  acquisition  of  wealth  or  the  like,  by  evidence  of 
double  acts  of  religion,  by  purchase  separately  made,  and  the  like. 

Brethren  cannot  become  sureties  nor  give  evidence  for  each  other,  nor 
make  nor  receive  mutual  loans  (Book  I,  v.  CXL).  What  is  propounded  by 
NAreda  (CCCLXXXVII),  signifies  that  they  should  reciprocally  shun  the 
gift  and  receipt  of  presents  on  spiritual  considerations,  out  of  joint  property ; 
the  mutual  connexion  consists  in  avoiding  such  acts:  but  it  is  not  the 
meaning  that  they  must  reciprocally  shun  giving  evidence  or  the  like ;  for 
any  one  co-heir  must  avoid  bearing  testimony  for  another.  The  text 
(Book  I,  v.  CXL)  had  been  delivered  by  YAjntawalota  under  the  title  of 
Sureties ;  it  is  consequently  a  prohibitory  precept.  The  denial  of  l^^l 
evidence,  and  the  rest,  therefore  indicates  co-parcenary ;  testimony  given  by 
one  for  another  ^  and  so  forth,  indicates  partition. 

One  parcener  gives  a  common  chattel  to  another,  who  accepts  it, 
thinking,  "  let  him  now  give  it ;  hereafter  his  share  will  be  so  much  the  less, 
because  he  has  relinquished  this  on  a  religious  consideration  for  his  own  sole 
account :"  since  partition  has  not  actually  taken  place  in  this  instance,  the 
gift  would  not  be  proof  of  separatibn.  If  to  this  it  be  answered,  that  which 
ought  not  to  be  done  (for  the  gift  of  joint  property,  to  a  sharer  of  it,  is 
forbidden  by  the  law),  has  been  done  through  ignorance ;  we  rejoin^  this 
must  be  called  by  some  other  name,  for  in  fact  such  an  ignorant  person  is 
scarcely  found  at  this  day. 

The  words  "  give  and  receive"  likewise  denote  sale  and  purchase,  or 
other  contracts.  This  should  be  noticed.  Partition  of  that  property  ^nly 
in  regard  to  which  evidence  has  been  given  is  proved  by  this  dreunutance. 
But,  on  the  subject  of  slander,  violence,  or  the  like,  there  is  no  offence  in  a 
brother  giving  evidence  and  so  forth,  although  he  be  an  undivided  parcener. 
However,  kinsmen  should  not  be  made  witnesses,  that  being  prohibited  by 
the  following  and  by  similar  precepts  :  "  a  kinsman  might  speak  under  the 
influence  of  partial  affection."  But  MiSRA  observes,  it  is  not  the  practice 
for  parceners  to  become  sureties  for  each  other,  and  so  forth,  before  their 
separation. 

Since  partition  between  husband  and  wife  is  impossible  under  the  text  of 
Apastamba  (LXXXIX),  it  is  implied,  thai  they  cannot  give  evidence  for 
each  other  ;  else,  all  being  alike,  the  separate  mention  of  husband  and  wife 
would  be  useless.      "  Before  partition"  (Book  I,  v.  CXI)  is  therefore 
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unmeaning  in  this  instance.  It  should  not  he  argued,  that  the  term  is  used 
to  authorise  the  gift  or  alienation  of  female  property,  because  a  wife  is 
independent  in  regard  to  such  possessions  :  and  thus  the  gift  or  alienation 
of  that  which  has  been  acquired  by  personal  labour  or  similar  means  is 
prohibited.  Still  there  is  no  argument  to  prove  partition  with  her.  Kor 
should  it  be  asserted,  that  the  text  of  Mbku  (Book  II,  Chap.  IV,  v.  LVI)  fur- 
nishes the  argument,  because  that  shows  the  property  of  the  husband  in  wealth 
acquired  by  the  wife  herself.  It  does  not  show  co-parcenary  ;  for,  if  the 
text  be  taken  in  a  literal  sense,  the  husband  alone  has  the  property  :  were  it 
even  admitted,  the  term  **  undivided"  would  he  superfluous,  so  far  as  relates 
to  the  husband. 

When  this  difficulty  is  proposed,  some  lawyers  reply,  it  must  not  be 
referred  to  that  word,  because  it  is  a  rule  that  an  epithet  is  not  pertinent 
if  it  be  possibly  incompatible.  Others  deduce  from  the  text  which  declares 
property  common  to  the  married  pair,  that  a  wife  has  an  interest  in  the 
wealth  of  her  lord  ;  but,  her  title  being  inferior  to  his,  a  gift  or  alienation 
made  by  her  is  forbidden  :  partition  with  a  wife  may  take  place  under 
the  text  of  Yajntawalcia  (LXXXIII)  ;  for  the  precept  of  '  Apastamba, 
denying  partition,  is  directly  contradicted  by  YajnXAWALCTA.  From  the 
sequel  of  the  text  of  'Apastamba,  it  appears  that  he  denies  partition  or 
separation  in  acts  relative  to  the  nuptial  Are,  in  maintaining  the  sacrificial 
Are  for  one  who  has  a  consecrated  hearth,  and  in  acts  of  religion  appertain- 
ing thereto ;  he  does  not  deny  partition  in  respect  of  wealth.  It  should  not 
be  argued,  that  a  distribution  of  chattels  is  denied  by  another  text  of  Apas- 
TAMBA  (LXXXIX).  YijrmrAWAiiCTA  declares  partition  in  express  terms; 
but  that  law  merely  implies,  that  a  wife  has  property  in  the  wealth  of  her 
husband :  accordingly  the  text  last  cited  is  pertinent,  as  it  explains  the 
reason  of  the  former  precept ;  for  the  act  of  expending  such  wealth  demon- 
stratates  ownership,  not  the  impossibility  of  partition  in  respect  of  it :  and 
thus  the  worship  of  God,  and  other  duties,  to  be  performed  in  common  with  a 
wife,  while  remaining  in  the  order  of  a  housekeeper,  must  be  practised  by 
her  after  partition  ;  but  the  whole  circle  of  acts  relative  to  the  nuptial  fire 
can  only  be  then  performed  in  concert  with  her  lord.  It  should  be  again 
noticed  in  this  place,  that  wealth  acquired  by  the  wife  through  personal 
labour,  and  what  has  been  received  from  the  family  of  the  father,  mother, 
and  husband,  or  any  one  of  them,  she  must  share  with  her  lord,  imder  a 
text  above  cited  (Book  II,  Chap.  lY,  v.  LVI)  ;  but  his  other  wives  and  his 
sons  have  no  participation  of  it,  because  the  right  of  the  husband  is  subor- 
dinate to  that  of  the  wife. 

Sinoe  the  man  has  the  sole  property  of  wealth  appertaining  to  his  wife, 
as  shown  by  the  text  above  cited  (Book  II,  Chap.  IV,  v.  LVI),  are  not  his 
heirs  entitled  to  her  succession  ?  It  should  not  be  answered,  her  incapacity 
for  possessing  exclusive  property  bears  allusion  to  her  dependence ;  for  it  is 
universally  admitted,  that  she  is  capable  of  acts  prescribed  by  the  Vida, 
which  are  defrayed  out  of  her  own  property.  Since  a  slave,  like  a  wife  and 
a  son,  is,  by  parity  of  reasoning,  independent  in  regard  to  wealth  received 
through  favour,  the  acts  of  religion  prescribed  by  the  V6da  may  be  accom- 
plished with  that  alone.  Nor  should  it  be  argued,  that  their  right  to  their 
own  acquired  wealth  is  proved,  because  acquisition  is  shown  by  the  expression 
"  wealth  which  they  may  earn,'*  and  because  that  is  an  act  of  which  pro- 
perty is  the  fruit.  There  is  no  objection  to  the  devesture  of  their  right 
after  vesting  property  in  the  husband  and  the  rest ;  and  it  may  be  affirmed, 
that  a  right  so  accruing  to  their  master,  husband,  or  father,  is  the  effect 
produced  by  their  acts,  of  which  property  is  the  fruit. 
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To  the  question  proposed  the  answer  is,  the  dominion  of  the  husband 
over  any  thing,  not  technically  denominated  the  exclusive  property  of 
women,  is  propounded  in  the  text  of  Cattatana  (CCCCLXX),  but  not  his 
sole  dominion  ;  and  that  only  shows  her  subjection,  because  it  was  received 
through  her  connexion  with  her  living  husband.  Again,  the  pbrase  "  three 
persons  are  declared  to  have  no  wealth"  signifies,  that  they  have  no  inde- 
pendent property  :  it  cannot  be  affirmed,  in  the  literal  sense  of  the  phrase, 
that  a  woman  has  no  wealth  belonging  to  her ;  since  the  existence  of  female 
propc  rty,  and  the  right  of  the  wife  ovwr  the  estate  of  her  lord,  oppose  the 
absolute  negation  of  all  connexion  with  property.  Accordingly  Raohukak- 
BANA  and  others  have  justly  said,  other  sons  shall  have  shares  of  that  which 
is  acquired  without  the  use  of  the  patrimony,  by  one  whose  father  is  living. 
Again,  on  the  death  of  a  wife,  even  though  she  leave  a  son  or  other  descend- 
ant, her  husband,  not  her  son  or  other  lineal  heir,  succeeds  to  the  wealth 
acquired  by  arts,  svch  as  painting  or  spinning  ;  for  he  had  ownership  thereof, 
even  while  she  was  alive. 

According  to  the  opinion  of  those  who  affirm,  that,  because  a  wife  has 
an  interest  in  the  estate  of  her  living  lord,  (under  the  text  which  declares 
wealth  common  to  the  married  pair,)  therefore,  after  the  death  of  the  hus- 
band, his  son,  or  other  heir,  and  his  wife,  have  property  similar  to  that  which 
he  enjoyed,  does  it  not  follow,  that  a  son,  or  other  heir,  has,  in  like  manner, 
property  similar  to  her's,  in  her  wealth,  after  her  demise  ?  This  should  not 
be  deemed  admissible  ;  for  it  is  shown,  that  sons  and  the  rest  have  only  a 
title  in  what  is  technically  named  the  property  of  women,  and  no  one  has 
propounded  the  right  of  a  son,  or  other  descendant,  to  such  wealth  belonging 
to  a  woman,  which  she  acquired  hy  labour  or  similar  means.  If  this  bs 
alleged,  the  question  being  proposed,  who  then  shall  inherit  such  wealth 
belonging  to  a  woman,  since  legislators  have  not  ordained  the  succession  of 
the  son  or  other  descendant  ?  it  is  answered,  her  husband,  being  her  master, 
shall  alone,  succeed ;  but  if  he  die  first,  the  offspring  of  the  woman  shall 
inherit,  as  nearest  of  kin,  conformably  with  reason.  In  like  manner,  the 
title  of  a  wife  in  the  wealth  of  her  husband,  which  arises  solely  from  their 
marriage,  expiring  on  hei;  death,  the  offspring  of  the  husban^  shall  alone 
succeed,  by  a  text  which  shall  be  cited  (CCCCLXXVII  2).  It  should  not 
be  argued,  that  the  precept  relates  only  to  property  devolving  on  remote,  in 
default  of  near,  heirs.  That  text  relates  to  wealth,  of  which  the  property  is 
vested  by  right  of  affinity.   These  lawyers  thus  briefly  reconcile  the  difficulty. 

But,  noticing  this  objection,  '  as  for  the  right  of  a  wife,  it  is  declared 
that  she  has  property  in  the  wealth  of  her  husband  ;  she  might  therefore 
claim  partition  with  him  :  but  were  it  so,  partition,  not  the  prohibition  of  it, 
would  be  denoted  by  the  terms  of  the  text*  (LXXXIII) ;  Misba  replies, 
"Ko;  for  she  is  declared  to  have  no  property"  (Book  III,  Chap.  I,  v.  LI). 
The  right  of  the  wife  relates  not  to  succession,  but  to  sacrifice  only,  her  title 
being  justified  by  co-operation  :  it  does  not  contradict  the  fact  of  her  having 
no  wealth,  for  that  cannot  be  disproved  by  mere  reasoning.  But  partition 
may  take  place  between  husband  and  wife,  under  the  text  above  cited 
(LXXXIII),  as  is  observed  in  the  Retndeara, 

It  is  the  opinion  of  the  objector,  that  partition  might  bo  claimed  from 
her  husband  by  the  wife  singly,  without  its  being  made  with  sons,  because 
she  has  an  interest  in  the  estate.  But  the  author  states,  as  the  opinion  of 
the  Retndeara,  that  partition  may  take  place  with  a  wife,  as  with  sons,  with- 
out a  previous  title.  To  this  some  lawyers  object  the  capacity  of  a  wife  to 
possess  wealth ;  for  she  does  actually  possess  that  which  is  technically  named 
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female  property  :  hence  the  phrase,  "  they  have  no  wealth  exclusively  their 
own,**  does  not  determinately  signify  that  she  is  destitute  of  connexion  with 
property,  but  suggests  a  right  accruing  to  her  lord  through  the  acquisition 
made  by  the  wife ;  for  it  coincides  with  the  text  of  Menu,  **  the  wealth 
which  they  may  earn  is  acquired  for  the  man  to  whom  they  belong"  (Book 
III,  Chap. -I,  V.  Lll)  ;  and,  in  this  instance,  his  right  does  not  arise  from 
acquisition,  but  from  connexion.  Yet,  if  the  phrase,  "  they  have  no  wealth 
exclusively  their  own,*'  signify,  they  are  not  independent  in  regard  to  their 
own  acquired  property  ;  or,  if  it  signify,  they  are  destitute  of  connexion  with 
that  which  has  been  earned  by  themselves ;  then  the  right  of  the  wife  over 
the  estate  of  her  husband  is  uncontradicted.  There  is  no  authority  for  limit- 
ing her  title. 

But  Raghunattdana  affirms,  that  the  denial  of  partition,  propounded  by 
^ApASTAMBA,  is  understood  generally.  Hence  this  meaning  is  deduced ;  a 
wife  cannot,  like  a  son  or  brother,  claim  it  in  her  own  right.  The  special 
law,  delivered  by  Yajntawalcta,  contradicting  that  general  precept^  shows 
partition  with  a  wife,  at  the  same  time  with  a  distribution  made  among 
sons.  Again,  since  it  would  not  be  forbidden,  unless  it  could  have  been 
supposed,  Raghtjnandaka  admits  the  property  of  the  wife  in  the  wealth  of 
her  husband,  as  thr^  ground  on  which  it  might  have  been  supposed.  This 
should  be  thoroughly  examined  :  were  it  so,  the  mother  of  an  only  son  might 
claim  partition  with  him,  in  her  own  right ;  but  there  is  no  difficulty,  if  it  be 
admitted  that  she  who  has  a  son  has  no  property  in  the  wealth  of  her  deceased 
husband,  and  consequently  that  partition  could  not  in  this  ease  be  supposed. 

Others  thus  explain  the  text  of  'Apastamba  :  there  is  no  partition 
between  husband  and  wife  in  respect  of  acts  of  religion,  nor  in  regard  to  the 
receipt  of  wealth ;  there  is  no  such  distinction  as  the  following,  **  this  chattel 
belongs  to  him,  not  to  his  wife.'*  But  the  division  of  property  is  not  here 
intended  by  the  term  partition  :  it  signifies  the  disunion  of  persons  ;  and  the 
text  denies  such  separation,  for  it  coincides  with  another  which  describes  the 
wife  as  half  the  body  of  her  husband,  and  thus  she  has  an  universal  right  to 
his  wealth  and  so  forth.  By  a  si>ecial  text,  the  husband  has  no  title  to  thai 
which  is  teohnioally  denominated  the  property  of  women ;  but  the  share 
which  is  given  to  |her  when  partition  is  made  among  sons,  belongs  to  both 
husband  and  wife,  for  it  is  diffiirent  from  the  peculiar  property  of  a  woman. 
It  must,  however,  bo  established,  on  arguments  derived  from  common  sense, 
that  she  has  some  independent  power  over  it :  but  partition  is  only  granted 
for  convenience ;  she,  who  is  one  person  with  himself,  can  never  be  truly 
divided  from  him.  Such  is  the  modern  mode  of  interpretation,  following  the 
opinion  of  VumrlNESWABA. 

Since  the  text  of  ^Apastamba  also  forbids  the  separate  acceptance  of 
wealth,  partition  between  husband  and  wife  is  not  acknowledged  :  as  for  the 
allotment  of  a  share,  as  propounded  by  YAjktawaloya,  its  full  sense  is  the 
reservation  of  a  portion  out  of  his  own  patrimony,  on  account  of  his  wife, 
and  which  portion  should  he  exactly  equal  to  the  share  of  a  son.  Thus  the 
term  "  before  partition,"  or  undivided^  must  be  considered  as  an  epithet 
expressing  a  matter  of  course,  so  far  as  it  related  to  the  married  pair.  Authors 
thus  expound  the  law.    This  brief  explanation  may  suffice. 

OCCLXXXIX. 

Vr!haspati  :— a  violent  crime,  immoveable  property,  a  bailment,  and 
a  former  partition,  must  be  ascertained  by  just  inference,  if  neither 
written  nor  oral  evidence  exist  : 
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2.  A  forcible  attempt,  a  mark,  and  an  instrument  of  offence,  are 
presumptive  proofs  of  violent  crimes ;  possession  of  immoveable  pro- 
perty is  proof  of  a  title  ;  and  separate  wealth,  of  partition : 

3.  They  whose  income,  expenses,  and  wealth  are  separate,  who 
reciprocally  lend  money  at  interest,  and  who  make  commercial 
bargains  with  each  other,  are  doabtless  dismiited. 

If  there  be  neither  writing  nor  witness  to  prove  a  violent  crime,  or  any 
other  of  the  four  matters  mefUionedin  the  text,  it  must  be  ascertained  by  just 
inference.  The  legislator  subjoins  the  graundi  qf  presumption  in  the  case  of 
a  violent  crime  :  "  a  forcible  attempt ;"  the  use  of  force  as  the  means  of  kill- 
ing or  the  like  :  he  who,  before  the  homicide,  made  an  attempt  to  slay  the 
deceased,  may  be  justly  suspected  of  the  murder.  So  in  other  cases.  This, 
and  *'  a  mark"  or  token,  and  '*  a  weapon  of  offence"  or  armed  bludgeon,  are 
three  presumptive  proo&  of  violent  crimes.  The  possession  of  landed  pro- 
perty  is  a  similar  argument  of  a  fair  title :  the  exceptions  relative  to  this 
subject  should  be  sought  under  the  title  of  Administrative  justice.  In  the 
case  of  bailment,  the  former  acknowledgment,  and  the  renewal  of  a  deposit, 
or  any  similar  circumstance,  should  be  considered  as  a  strong  ground  of 
suspicion.  In  respect  of  partition,  separate  wealth  is  presumptive  proof : 
having  made  this  a  general  instance,  the  legislator  himself  explains  it  in  the 
third  verse ;  those  co-heirs  whose  income,  expenses,  and  wealth  are  separate, 
who  severally  acquire  property,  and  make  distinct  gifts  and  separate  bail- 
ments of  their  eflEecbs,  are  disunited.  Again,  they  who  mutually  lend  money 
at  interest,  (who  reciprocally  give  and  receive  loans,)  and  those  who  make 
commercial  bargains  with  each  other,  (who  transact  purchase  and  sale  the 
one  with  the  other,)  are  disunited  :  all  this  relates  to  wealth  inherited  from 
the  father  or  other  ancestor. 

If  co-heirs,  living  together,  and  partaking  of  the  same  food,  do  such 
acts  with  the  patrimony,  it  is  nevertheless  admitted  that  they  are  undivided  : 
faenoe  commercial  transactions  with  each  other,  and  the  like,  ean  be  no  proof 
of  partition.  If  this  be  alleged,  the  answer  is,  then  wealth  acquired  upon 
the  divided  patrimony,  but  without  separation  in  regard  to  I'ood,  would 
belong  to  all  the  co-heirs  ;  for  the  separate  preparation  of  victuals  has  been 
already  mentioned  as  the  meaning  of  the  term  partition.  In  a  doubt 
respecting  a  prior  distribution  among  those  who  severally  transact  commer- 
cial affairs  and  the  like,  but  without  having  separated  their  preparation  of 
food  by  a  previous  agreement,  what  is  the  rule  of  decision  if  the  dispute 
concern  that  property  to  which  the  transactions  relate  P  Deduce  the  prin- 
ciple of  decision  from  reciprocal  g^ft  and  receipt;  for,  in  tkmt  ease,  donation, 
which  is  an  act  done  for  a  spiritual  end,  has  been  made  in  contemplation  of 
abundant  fruit  from  liberality  to  a  Idnsnum.  Again,  the  people  know 
whether  these  co-heirs  have  separated  their  preparation  of  food  by  previous 
agreement  or  not.  Again,  do  the  peasants  deliver  to  l^m,  severally,  the 
provisions  and  other  dues  from  their  village  ?  Hence  also  a  priueiple  of 
decision  may  be  deduced.  In  like  manner,  the  question  may  be  determined 
by  their  annual  obsequies  for  a  deceased  aneestor,  and  by  their  worship  of 
Lacshhi  or  other  deities  and  ihe  like.  On  this  topic,  JIH^TAvAs▲H▲  adds, 
this  and  similar  acts  can  only  be  done  severally  by  divided  co-heirs  ;  anyone 
of  them  must  therefore  be  considered  as  presumptive  proof  of  partition.  It 
should  not  be  objected,  that,  "  such  acts*'  (COCLXXXYII)  signifying  many 
such,  it  is  intimated  that  they  are  collective  proofs  of  separation.  The  texts 
are  founded  on  reason  ;  and  the  several  arguments  on  each  being  equal,  pre- 
sumtive  proof  may  be  admitted  on  failure  of  written  and  oral  evidence. 
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CHAP.  VII. 
ON  THE  RIGHTS  OP  CO-HEIRS. 


Sect.  I. — On  their  Rights  after  Partition. 

ccoxc. 

Nareda  : — ^When  there  are  many  descendants  of  one  man,  who 
severally  perform  sacred  rites,  make  several  contracts,  and  have 
different  employments  and  different  qualities,  without  Concurring 
in  the  acts  of  alienation,  then^  if  they  severally  give  or  sell  their  oum 
undivided  shares,  the  alienation  is  valid. 

When  many  persons,  though  descendants  of  one  man,  do  .not  concur  in 
acts  which  denote  co-parcenary,  when  they  do  not  join  in  them,  that  is, 
when  they  are  disunited,  (but  Misba  expounds  it,  when  divided  co-heirs  ate 
not  re- united,)  then  they  severally  perform  sacred  rites,  such  as  oblations  to 
the  assembled  gods ;  and  make  several  contracts,  such  as  loans  at  interest 
and  the  like.  "  They  may  have  different  employments,  &c. ;"  severally  or 
different  is  connected  with  this  part  of  the  sentence,  for  it  has  no  inflection 
because  it  is  indeclinable :  the  sense  therefore  is,  they  may  have  different 
employments,  or  severally  protect  their  respective  families^  find  fulfil  other 
duties  ;  and  they  may  have  different  qualities,  as  obedience  or  the  like :  con- 
sequently, they  may  severally  perform  all  these  things.  Such  is  the  opinion 
of  Misba.  Others  explain  this  phrase  as  an  epithet  of  the  agent  in  the 
sentence :  the  meaning  therefore  is,  oblations  to  the  assembled  gods  must  be 
severally  made  by  active  and  virtuotis  co-heirs  ;  this  obviates  the  reflection,  of 
ignorant  and  lazy  men, ''  those  acts  are  performed  by  our  brother  alone,  that 
is  sufficient.** 

The  legislator  subjoins  the  fruit  of  partition  (Book  II,  Chap.  IV,  v.  VI). 
The  Vivdda  Retndcaray  and  fivdda  Chintdtneni. 
According  to  the  opinion  delivered  in  both  works,  the  alienation  of 
property  equivalent  to  his  own  share,  by  any  one  brother  duriilg  co-p^rcenary, 
is  not  proper ;  but,  with  the  consent  of  other  co-heirs,  division,  or  separation 
of  his  own^  is  evidently  valid.  Consequently,  if  any  one  co-heir  do  so,  the 
gift,  sale,  or  other  alienation  is  good  in  law,  because  it  is  the  act  of  an 
owner,  and  because  joint  properly,  not  enumerated  among  things  utigiven,  or 
void  donations^  is  only  mentioned  among  things  which  ougnt  not  to  bo 
given  away :  but  it  must  not  be  questioned  whether  that  share,  which  is 
aUenatedy  falls  upon  all  the  brethren,  nor  whether  he  shall  receive  an 
allotment  out  of  the  remaining  shares  of  other  brothers ;  for,  in  commenting 
on  a  text  above  cited  (CCCLXXIII),  it  has  been  said,  whatever  is  given 
away  by  any  one  parcener  for  his  own  pUrpoieSy  without  the  assent  of 
the  rest,  shall  be  deducted  out  of  his  share  ;  and  this  stands  uncontradicted 
by  any  author.     But  if  any  one  undivided  parcener  ahene  the  whole,  then 

11 
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surely  the  act  is  null  Vbihaspati  declares  it  (Book  II,  Chap.  IV,  v. 
XVIII  5).  "  Heir,"  in  this  text,  is  explained  in  the  Retndcara  as  signifying 
*8on.'  Divided  heirs  are  here  declared  to  have  no  power  to  aliene  the 
immoveable  heritage,  meaning  that  the  alienation  is  invalid,  because  it  is 
made  by  one  who  is  not  owner  of  the  whole.  "  Immoveable"  is  a  mere 
instance  ;  for  the  reasoning  is  equally  applicable  to  gems  or  the  like.  But 
JiMUTAVAHAJJA  and  the  rest  hold,  that  co-heirs,  even  though  divided,  have 
no  power  to  give  or  otherwise  aliene  their  own  shares,  nor  that  of  another 
brother ;  hence  a  co-heir  ought  not  to  give  away  even  his  own  share  of 
immoveable  property  without  the  assent  of  the  rest :  this  is  founded  on  the 
sin  of  distressing  another  brother  by  a  gift,  sale,  or  other  alienation  made 
by  a  misbehaving  person ;  but  the  donation  is  not  void. 

On  the  former  opinion,  why  is  it  said,  if  any  co-heir  aliene  "  the  whole  ;*' 
for  the  author  of  the  Retndcara  has  almost  expressly  declared,  that  a  co-par- 
cener's own  share  ought  not  to  be  given  away  :  thus,  since  he  permits  divided 
co-heirs  to  dispose  of  their  own  shares,  it  is  intimated,  that  the  same  is  per- 
mitted to  undivided  co-heirs  P  The  answer  is,  there  is  great  sin  in  giving 
away  the  whole,  but  leas  in  aliening  the  amount  of  his  own  share.  Further 
inferences  may  be  deduced  by  a  simple  exertion  of  intellect. 

•  MiSBA  remarks,  that  a  text  formerly  cited  (Book  II,  Chap.  IV,  v. 
XXXIII)  is  a  principle  of  law :  the  assent  of  townsmen,  of  heirs,  and 
of  kindred,  is  there  required  for  the  publicity  of  the  gift ;  the  assent  of 
neighbours,  for  the  sake  of  preventing  disputes  concerning  the  boundaries. 
But  the  delivery  of  gold  and  water  is  also  directed.  Since  the  sale  of 
immoveable  property  is  forbidden,*  and  the  gift  of  land  is  alone  applauded 
(Book  II,  Chap.  IV,  v.  XLI) :  if  a  sale  must  be  made,  it  should  be  done  in 
the  form  of  a  donation,  delivering  gold  and  water :  such  is  the  purport  of 
thepreeept. 

'  For  the  publicity  of  the  gift ;'  else  the  heirs  might  dispute  it  at 
a  subsequent  time  :  "  heirs"  are  sons  and  the  rest,  daughters  and  others,  in 
short,  eventual  successors.  Publicity  is  required,  that  the  townsmen  and 
the  giver^s  own  kinsmen  may  be  witnesses.  The  phrase,  "  there  is  no  sale 
of  immoveable  property,"  is  intended  to  forbid  such  alienation  of  it  : 
it  is  thereby  intimated,  that  a  spiritual  offence  is  committed  by  selling  land, 
not  that  the  contract  is  void;  for  property  is  equally  devested  by  the 
voluntary  act  of  the  owner  in  sale  as  in  gift,  and  it  occurs  a  hundred  times 
in  practice.  It  should  not  be  objected,  that,  by  saying  "  land  is  conveyed 
by  six  formalities"  (Book  II,  Chap.  IV,  v.  XXXIII),  it  is  intimated,  that 
real  property  is  not  devested  without  those  ceremonies,  since  the  term 
''  land"  would  otherwise  be  unmeaning ;  and  thus  a  sale  of  it  without  delivery 
of  gold  and  water  must  be  invalid,  and  the  current  practice  contradicts  the 
law.  There  is  no  argument  to  prove,  that  land  is  not  transferred  like  gems 
or  other  effects  by  a  sale,  or  act  devesting  property.  This  rule  concerning 
six  formalities  is  not  a  sufficient  argument;  for  there  is  no  objection  to  the 
admission  of  any  other  ceremony,  »  wdl  as  the  delivery  of  gold  and  water, 
in  the  case  of  saJe. 

Admitting  that  gift  is  notpetfeot  without  {hat  formality,  must  not  sale 
be  also  invalid  without  delivery  of  gold   and  water  ?  It  shotdd  not  be 

*  "  No  sale  of  immoTeable  property  can  be  Reeled  toitkaut  the  fdrmaUtieg  of  donation ; 
and  a  mortgage  must  be  made  with  consent  of  co-heirs,"  This  anonymoos  text  is  so 
explained  by  RAOHUVAimANA,  from  whom  the  compiler  has  copied  the  quotation.  T. 
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answered,  that,  although  an  unessential  part  be  incomplete  the  principal 
object  may  be  nevertheless  accomplished.  The  delivery  of  gold  and  water 
can  be  no  constituent  member  of  a  sale,  which  is  a  temporal  act-  To  the 
question  proposed  some  lawyers  reply,  a  gift  accompanied  with  gold  and  the 
delivery  of  water  are  directed  to  confirm  the  sale,  lest  at  any  time  the  seller 
take  hack  the  thing  on  pretence  of  a  fraudulent  bargain  ;  for  sale  or  other 
alienation  of  immoveable  land,  which  is  considered  as  the  source  of  mainte- 
nance, is  especially  forbidden  (Book  II,  Chap.  IV,  v.  XII)  ;  and  if  it  be 
made  abominable,  present  evil  may  ensue;  else  is  there  not,  without 
the  assent  of  persons  residing  in  the  town,  an  act  of  the  will,  that  this  land 
shall  belong  to  this  man ;  and  cannot  such  act  of  volition,  having  actually 
taken  place,  devest  the  right  ?  In  fact,  the  devesture  of  property,  though  past, 
is  not  presumed  by  the  arbitrators,  since  the  seller  ,may  be  infiuenced 
by  avarice,  and  deny  the  transaction.  In  like  manner,  the  delivery  of  gold 
and  water  is  directed  to  obviate  litigation,  when  the  .seller ^  although 
the  contract  be  proved  by  the  evidence  of  kinsmen,  affirms,  "  this  bargain 
was  made  by  me  with  a  fraudulent  design :"  unless  water  have  been  delivered, 
the  validity  of  the  contract  may  be  questioned,  if  the  seller  allege  a  fraud. 
Sale  is  incontestably  effected  by  a  simple  act  of  volition ;  but  formality  is 
ordained  (Book  II,  Chap.  IV,  v.  XXXIII)  for  the  sake  of  proof. 

CCCXCI. 

Ytasa  : — At  a  time  of  distress  for  the  support  of  his  household,  and 

particularly  for  the  performance  of  religious  duties,  even  a  single 

co-parcener  may  give,  mortgage,   or   sell   his  own  share  of  the 

immoveable  estate. 

"  For  the  performance  of  religious  duties,'*  common  to  the  oo-heirs  : 
alienation  for  these  purposes  is  not  forbidden.  Immoveable  property,  a 
corrody  out  of  mines  or  the  like,  and  slaves  employed  in  htcsbandry,  are 
subject  to  the  same  rules  (Book  II,  Chap.  IV,  v.  XIV).  This  text  of 
Yajntawalcta  is  founded  on  the  consideration,  that  immoveable  property 
is  called  the  source  of  maintenance;  consequently,  the  loss  of  the  estate,  or 
means  of  subsistence,  tohen  it  is  aliened  with  the  consent  of  those  who 
partake  thereof,  shall  not  be  imputed  as  a  fault.  As  for  the  practice  of 
kinsmen,  though  divided,  forbidding  a  sale  of  immoveable  property  made  by 
a  man  whose  general  condu<»t  is  good,  that  is  founded  on  a  text  above  cited 
(Book  II,  Chap.  IV,  v.  XVIII  5).  "A  single  parcener  has  no  power  to 
give,  pledge,  or  sell  the  whole ;"  meaning  his  own  share  and  that  of  another 
brother.  JBut  men  practice  the  purchase  of  land,  paying  to  another 
brother  or  parcener  his  share  ofihe  price. 

Even  though  the  reason  of  the  law  be  not  manifest,  landed  property, 
though  divided,  ought  not  to  be  sold  without  the  assent  of  co-heirs,  under 
tlie  authority  of  the  text.  A  certain  author  has  so  remarked ;  and  some 
lawyers  deem  this  reasonable.  In  fact,  the  sale  or  other  alienation  is  not 
valid  without  the  consent  of  the  co-parceners.  But  if  the  son  of  him  who 
acquired  the  immoveable  estate  sell  it,  no  other  co-heir  should  dispose  of  it 
again ;  but  the  price  should  be  duly  distributed :  the  first  contract  being 
valid  by  his  consent,  the  second  is  void. 

To  elucidate  this  subject  by  expounding  the  various  opinions  on  it, 
partition  with  a  son  born  after  a  divisioi^  is  again  noticed  in  this  place.  On 
this  subject  Menu  propounds  a  text  (CI). 
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Sons  having  made  a  partition  with  the  father,  one  born  afterwards 
shall  take  the  whole  of  the  paternal  allotment  on  the  death  of  the  father. 
If  that  parent  wish  to  make  a  second  division  in  his  life-time,  the  son  born 
after  partition  shall  receive  his  due  share  out  of  the  father's  wealth,  not  out 
of  the  portions  alloted  to  the  brothers  formerly  separated:  this  is  made 
evident  by  the  word  "  only,  or  alone,**  Such  is  the  exposition  stated  in  the 
Retndcara.  Misba.  also  delivers  the  same  gloss  ;  but  adds,  if  his  father  die 
after  re-uniting  himself  with  his  own  brother  or  son,  the  child  born  after 
partition  receives  his  father's  share  from  that  person.  Such  is  the  meaning 
of  the  phrase. 

A  son  born  before  the  distribution,  that  is,  one  with  whom  partition 
has  been  made,  shall  have  no  claim  on  the  share  of  his  father;  nor  a  son 
born  after  it,  on  that  of  his  brother.  Such,  according  to  the  Retndcara,  is 
the  sense  of  a  t^xt  cited  from  Vkihaspati  (C).  It  must  be  understood, 
that  the  son  born  before  partition  has  no  claim  on  the  paternal  estate,  if 
there  be  one  bom  after  it.  Having  propounded  the  law  concerning  the 
share  taken  by  the  father  in  his  life-time,  the  legislator  proceeds  to  the  rule 
concerning  wealth  acquired  by  him  after  partition. 

CCCXCII. 
Vrihaspati: — All  the  wealtli  of  the  father  acquired  hy  his  own  labour y 
and  %oiih  Ids  separate  forlunSy  shall  descend,  if  he  made  a  partition 
with  his  children,  to  the  son  born  after  the  distribution ;  and  the 
sons  born  before  it  are  declared  incapable  of  inheriting  that  proper- 
ty, even  tliough  they  return  to  tlie  joint  family. 

All  the  wealth  of  the  father  shall  so  descend  after  his  death ;  in  his 
life- time  he  may  dispose  of  it  at  his  pleasure,  under  the  rule  of  Vishnu 
(XXV)  :  the  father's  own  will  likewise  determines  the  appropriation  of  wealth 
acquired  by  himself,  even  with  the  use  of  property  left  by  the  paternal 
grandfather.  But  Misea.  holds,  that  he  has  not  uncontrouled  power  over 
that  which  i^  acquired  through  the  use  of  wealth  inherited  from  the  paternal 
grandfather.  A  remark  should  be  here  made :  it  must  be  remembered,  that, 
according  to  the  Retndcara  and  other  works,  the  rules  concerning  the  patri- 
mony, which  has  descended  from  ancestors,  must,  when  partition  is  made 
with  ^  son  born  after  a  division,  be  observed  in  regard  to  thvX  portion  of  the 
wealth  inherited  from  the  paternal  grandfather,  which  has  been  received  by 
the  father  on  partition  with  his  sons. 

The  legislator  declares,  that  debts  shall  be  divided,  as  well  as  property ; 
*^  the  duty  of  paying  debts,  and  the  right  of  giving,  pledging,  or  selling, 
follow  the  property  inherited,**  (C  2)«  "Pledging;"  m9i)Lmg  or  accepting 
a  mortgage :  consequently  Uie  son  bom  after  a  division  shall  alone  possess 
a  pledge  which  has  been  given  by  one  who  received  a  loan  from  the  father 
after  the  partition  with  his  sons.  These  being  particularly  mentioned,  does 
he  also  succeed  to  all  civil  claims,  such  as  deposits  and  the  rest  P  Resolving 
this  question,  the  legislator  «dds,  "  they  have  no  claims  on  each  other,  except 
to  purification  and  oblations  of  water,  if  either  of  them  die.'* 

CloTAHA  ordains, "  The  son  bom  after  partition  shall  take  the  estate  of 
his  father."    The  text  of  YAjmawalcxa  contradicts  this  precept. 
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Yajnyawalcya  : — After  a  division,  a  son  born  of  a  woman  equal  in 

class  claims  partition  oft/ie  oiigmal  estate  ;  or  a  distributioii  shall  be 

made  of  the  present  wealdi,  exclusive  {>£  subsequent  income  and  past 

expenses. 

*'  A  distribution  of  tlie  present  wealth"  is  another  case  relative  to  a 
co-lieir  defici4»r.t  in  good  qualities;  consequently  a  son  born  after  partition, 
being  virtuous,  shall  receive  his  share  of  the  whole  estate,  that  is,  of  both 
ttorts  of  property,  forthcoming  and  not  ibrthcoiniug' ;  but  one  deficient  in 
good  qualities  shall  only  receive  a  share  of  the  present  wealth,  exclusive  of 
income  and  expenses ;  that  is,  without  including  the  subsequent  increase, 
nor  what  has  been  consumed  by  the  brethren.  Again  ;  the  debts  contracted 
by  the  co-heirs  must  be  jfirst  paid.  The  shares  shall  be  made  good  by  the 
divided  brethren  out  of  their  respective  allotments:  thus  Hklaiudha. 
MiSKA.  and  Ghandeswaba  give  a  similar  exposition.  *'  Equal  in  class" 
signifies  equal  to  the  father.  Since  he  is  exhibited,  by  the  sense  of  the  phrase, 
as  the  person  from  whom  the  son  is  born  by  a  woman  equal  in  class,  parity 
with  him  only  can  be  properly  understood,  not  equality  with  the  brother,  or 
other  co-heir,  exhibited  by  terms  subsequent  in  construction  as  the  person 
from  whom  partition  is  claimed :  thus  some  lawyers  expound  the  phrase. 
But  othe\*s  explain  it,  a  son  born  of  a  woman  equal  in  class  claims  partition 
from  brothel's  belonging  to  the  same  tribe  ;  consequently,  sons  of  the  sacer- 
dotal class  having  already  made  a  partition,  shall  give  no  share  to  their 
brother  of  the  military  tribe  born  after  it,  but  those  who  belong  to  this 
tribe  shall  give  a  share  to  him.  The  best  of  these  opinions  should  be 
selected  on  the  inferences  (>/*  common  sense. 

Brothers  being  mentioned  in  the  text  of  Vishnu  (CII)  as  the  persons 
who  shall  give  an  allotment  to  a  son  born  after  partition,  may  he  receive  a 
share  from  the  father  or  not  ?  !N'o,  that  a  son  shall  receive  an  allot- 
ment from  the  father  alone ;  and  if  he  be  separate,  this  text  is  propounded 
to  clear  the  doubt  whether  n  share  shall  not  be  given  by  hrothers.  Conse- 
quently, Vishnu  and  Yajnyawalcya  have  directed,  that  an  allotment  shall 
be  received  from  the  brothers ;  Menu,  Vbihaspati,  and  Gotama,  have 
ordained,  that  the  son  born  after  partition  shall  not  receive  it  from  them« 
On  this  seeming  contradiction,  the  author  of  the  Fracdsa,  Chandeswaba, 
MiSBA,  and  Sulapani  remark,  *  if  the  pregnancy  was  not  certainly  known 
at  the  time  of  the  distribution,  in  that  case,  should  a  son,  who  teas  then  in 
the  ioomb,  be  born  after  it,  he  shall  obtain  his  share  from  the  brothers  ;  but 
a  son  begotten  subsequently  to  the  partition  shall  only  obtain  the  estate  of 
his  fatlier.*  But  if  the  pregnancy  be  manifest,  no  partition  can  be  made  : 
so  the  author  of  the  'Eracaka  and  CHANDJEawABA.  Yet,  if  the  co-heirs 
cannot  wait  so  long  a  time,  one  share  ought  to  be  set  apai't  for  the  child,  as 
directed  by  Vasisht'ha  in  the  case  of  pregnant  widows  (CXVII).  But, 
should  a  daughter  be  produced  from  that  conception,  the  share  whieh  had 
been  set  apart  shall  be  subsequently  distributed  among  those  brothers. 
Accordiqg  to  this  opinion,  sons  already  separated  shall  have  no  share  of 
property  which  had  belonged  to  the  paternal  grandfathei*,  and  was  seized  by 
a  stranger,  but  is  subsequently  recovered  ;  for  it  appears,  that  it  should  be 
distributed  like  wealth  acquired  by  the  father  himself.  This  opinion  may 
be  thus  discussed  ;  does  the  titl^  to  that  property  subsist,  even  during  the 
period  of  poiss^^s^oa  by  a  strauger  P     If  it  do  subsist,  co-heirs  already 
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disanited  have  shares  of  this  wealth  formerly  acquired :  if  there  be  no  title 
during  that  period,  there  could  be  no  "  recovery"  of  property.  If  it  be  said, 
the  right  of  the  owner  is  devested  through  the  seizure  of  the  chattel  by  a 
stranger^  but  a  title  is  again  vested  by  the  recovery  of  it ;  and  that  accrues 
to  the  father  alone,  because  he  is  the  nearest  descendant  of  the  late  owner  : 
the  answer  is,  the  property  of  it  is  vested  in  right  only  of  the  ancestor's 
title  ;  sons  and  the  rest  ought  therefore  to  participate.  The  seeming  diffi- 
culty i:;  thus  reconciled  ;  if  such  title  to  property  be  thus  minutely  examined, 
the  father  would  have  no  independent  power  over  it,  even  though  recovered 
before  partition :  the  point  must  be  therefore  determined  by  the  further 
consideration  of  the  father's  right,  as  parent  of  the  gone,  after  this  mode ;  he, 
not  sons  already  disunited,  has  a  right  to  the  wealth  recovered  by  him  after 
partition ;  but  if  it  be  regained  by  any  one  of  the  brothers,  he  who  retrieves 
it  has  a  right  under  the  text  of  YAjntawalcta  (CCCLII  2),  and  the  father 
has  a  claim  as  son  of  the ybrm^  owner :  on  that  opinion,  according  to  which 
a  fourth  part  is  allotted,  he  who  recovers  the  property  has  a  right  to  the 
quarter  of  it,  and  the  rest  of  the  co-heirs  have  a  claim  on  the  remainder ; 
but  the  father  shall  receive  half,  for  he  is  declared  entitled  to  a  moiety  of 
that  which  is  acquired  by  his  son  with  the  use  of  the  patrimony :  (less 
would  be  improper ;  more  cannot  be  affirmed,  since  there  is  no  ground  for 
fixing  any  certain  greater  proportion :)  whatever  title  the  father  has  to 
certain  property,  he  has  the  same  right  to  such  wealth  even  after  a  division. 

But  if  a  father,  having  made  a  partition  with  his  sons,  die  after  beget- 
ting another  male  child,  and  if  property  of  the  paternal  grandfather,  formerly 
seized  by  strangers,  be  subsequently  recovered  by  any  one  brother,  what  is 
the  nile  of  distribution  ?  Since  the  equal  right  of  all  the  co-heirs,  after  the 
death  of  the  father,  is  proved,  because  they  are  undivided  in  respect  of  that 
wealth,  it  should  be  treated  like  effects  acquired  by  a  co-parcener.  It  should 
not  be  asked,  admitting  the  same  rule  of  distribution,  in  the  two  parallel 
cases  of  wealth  recovered,  and  effects  acquired  by  an  undivided  co-heir,  by 
what  analogy  can  it  be  rendered  applicable  alike  to  the  instance  of  property 
regained  by  a  divided,  and  to  that  of  wealth  earned  by  an  undivided  co-heir? 
The  want  of  proof  that  others  shall  be  excluded  from  participation  therein 
is  a  conclusive  argument.  Nor  should  it  be  objected,  that  the  Qbservatiou 
of  certain  lawyers  is  right,  that  property  in  the  chattel  being  devested 
through  the  seizure  of  it  by  a  stranger,  a  title  is  afterwards  vested,  by  the 
recovery  of  it,  in  him  alone  who  does  retrieve  it.  Were  it  so,  it  might 
become  the  property  of  any  other  person  who  recovers  it :  now  it  must  be 
affirmed,  that  the  right  of  a  chattel,  which  is  regained,  vests  in  no  other 
except  the  proprietor  or  his  issue.  But  with  the  assent  of  owners,  he  who 
recovers  it  shall  have  a  share,  as  is  universally  acknowledged  ;  or  the  chattel 
shall  belong  exclusively  to  him,  if  the  rest  had  no  intention  of  claiming  it. 
Such  is  the  opinion  of  some  lawyers.  According  to  Ghandeswaba,  he  sdone 
who  retrieves  it  gains  a  title,  without  any  necessity  o/^  inquiring  whether  the 
rest  did  or  did  not  assent.  If  it  be  asserted,  that,  in  such  a  case,  should 
the  chattel  be  accidentally  regained  by  one  alone,  though  all  designed  the 
recovery  of  it,  the  son  born  after  a  partition  shall  have  no  share  of  it, 
because  the  participation  of  all  is  only  ordained  in  the  case  of  wealth 
recovered  by  an  undivided  parcener  :  then  the  opinion  of  Chakdeswaba 
would  be  preferable ;  for,  if  this  son  do  not  obtain  the  wealth  of  his  ancestors 
regained  by  a  divided  co-heir,  he  shall  not  obtain  it,  though  recovered  by  an 
undivided  parcener,  since  no  distinction  is  specified  by  YaJ2TTAWALCTA,  and 
common  sense  equally  opposes  it.    More  on  this  subject  may  be  deduced, 
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bj  a  rimple  exertion  of  intellect,  from  what  is  stated  under  the  title  of 
Property  exempt  from  Partition. 

JiM^ATAHAKA,  Raghunandana,  aud  the  rest,  observing  it  to  be 
requisite  in  partition  that  the  mother  be  too  aged  to  bear  more  sons,  as 
declared  in  the  texts  of  Sages  (XX  and  XCVIII),  and  remarking  that  some 
legislators  have  ordaine<l  an  allotment  for  a  son  born  after  a  distribution, 
hold,  that  brothers  must  give  a  share  to  one  who  is  bom  after  partition,  if 
a  distribution  of  wealth  inherited  from  the  paternal  grandfather  have  been 
made  by  mistake  when  their  mother  was  not  too  aged  to  bear  more  sons ; 
but,  since  partition  of  the  father's  own  estate  may  be  made  without  requir- 
ing that  the  mother  be  past  child-bearing,  a  son  born  afterwards  shall  take 
the  reserved  allotment  of  hia  father. 

It  should  not  be  objected,  that  ChakdSeswara  considers  the  cessation 
of  the  mother's  periodical  uncleanness  as  indiscriminately  requisite  in  every 
case  of  partition ;  and  the  rule  is  thus  simple :  when  a  distribution  has  been 
made  by  a  father,  a  share  roust  be  given  to  sous  procreated  though  not  bom 
previously  thereto ;  but  sons  begotten  afterwards  shall  only  take  the  exclusive 
property  of  their  father :  such  are  the  two  maxims.  But,  according  to  your 
opinion,  the  estate  of  the  paternal  grandfather  should  be  divided  after  the 
mother  becomes  too  i^ed  to  bear  more  sons  ;  this  is  one  rule  :  the  father's 
own  property  may  be  divided  at  any  time  by  his  pleasure ;  this  is  a  second 
maxim  :  sons  bora  after  partition  shall  take  their  father's  reserved  share  of 
his  own  estate^  and  receive,  even  from  their  brothers,  a  portion  of  the  pro- 
perty left  by  the  paternal  grandfather;  these  constitute  four*  maxims. 
There  is  consequently  one  more  rale  than  in  the  exposition  of  ChakoIeswara. 
This  should  not  be  ohjeeted  ;  for  the  precept  concerning  the  succession  of  a 
son  born  after  partition  to  the  several  estate  of  his  father,  would  be 
irrelevant,  since  a  child  cannot  be  procreated  on  a  woman  after  she  has 
ceased  to  menstruate.  It  should  not  be  answered,  that  the  texts  of  Yishntt 
and  TJuiTYAWALCTA  would  thus  also  become  irrelevant.  They  are  pertinent, 
since  a  son  born  of  a  pregnancy  not  manifest  at  the  time  of  partition^  claims 
a  share  a/*  the  estate  of  his  paternal  grandfather. 

According  to  the  interpretation  of  Jf  ic^TAyiHAirA  and  the  rest,  there  is 
no  poverty  of  meaning  in  the  texts,  but  the  rules  are  numerous.  According 
to  the  opinion  of  CHAKDisswARA,  the  precepts  (01,  &c.)  relate  to  the  case  of 
a  partition  made  by  mistake,  or  to  that  of  a  son  born  of  a  marriage  subse- 
quent thereto.  Although  the  father's  passion  was  extinct  when  the  division 
was  made,  it  is  recorded  by  ancient  authors,  that  desire  has,  in  many 
instances^  been  revived  by  potent  drugs  or  the  like.  This  and  other 
inferences  may  be  trusted,  ouch  are  the  distinctions ;  and  more  on  this 
subject  may  be  established  by  a  simple  exertion  ^intellect. 


Sect.  II. — On  the  Share  of  a  Parcener  living  abroad, 
and  returning  after  Pa/rtition. 

CCOXOIV, 
Vrihabpati  : — ^Whether  a  partition  be  or  be  not  made,  whenever  an 

heir  appear9,  and  the  property  descended  to  parceners,  he  shall 
receive  his  share  : 


*  So  the  mtimscript ;  bnt  the  number  should  b«  three* 
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2.  Be  it  debt,  ,or  a  written  contract,  or  a  house,  or  arable  land,  that 
descended  from  his  grandfather,  he  shall  take  his  due  share  of  it 
when  he  comes,  even  though  he  had  been  very  long  in  a  foreign 
country. 

3.  I£  a  man  leave  his  joint  family,  and  reside  in  auotlier  province,  his 
share  must  undoubtedly  be  given  to  his  male  descendants  when  they 
appear : 

4.  Be  he  the  third  person,  or  the  fifth,  or  even  the  seventh,  that  is^  in 
the  second  J  or  fourth  j  or  even  in  the  sixth  degree  j  he  shall  receive  the 
share  that  gradually  descends  to  him,  on  ftdl  proof  of  his  birth  and 
family  name. 

5.  To  the  descendants,  when  they  appear,  of  that  man  whom  the 
neighbours  long  settled  on  all  sides  know  by  successive  tradition  to 
have  been  the  proprietor,  his  kinsmen  shall  give  possession  of  the 
land. 

If  one  son  of  the  common  ancestor  go  to  a  foreign  country,  and  he  and 
his  offspring  stay  there,  but  the  posterity  of  the  other  sons  remain  at  home 
divided  or  undivided,  then,  should  the  descendants  of  him  who  went  to  a 
foreign  country  return,  the  re»t  shall  give  them  a  share  of  the  heritage. 
In  such  a  case,  the  form  of  distribution  is  this :  one  share,  computed 
according  to  the  number  of  sons  left  by  the  commom  ancestor,  shall  be 
received  by  the  descendants  of  him  who  went  to  a  for^n  country,  and  be 
distributed  amongst  them  in  right  of  their  respeetive  fathers ;  but  if  they 
return  after  partition,  the  rest  must  contribute  their  due  allotments  out  of 
their  own  several  shares. 

"  And  the  property  descended  to  parceners  :"  what  is  liable  to  partition, 
not  wealth  acquired  by  any  one  of  the  co-heirs  through  his  own  exertions, 
shall  be  shared.  *'  Debt  ;*'  meaning  indiscriminately  money  lent  and  sums 
borrowed  by  their  own  ancestors. 

"  A  written  contract  ;'*  the  patent  for  a  corrody  or  the  like. 
"  If  a  man  leave  his  joint  family,"  (or  the  joint  property,  of  the  family), 
not  abandoning  it,  but  making  no  claim  thereon,  his  share  of  the  debts,  and 
other  things  above  mentioned,  must  be  given  to  his  male  descendants. 
Such  is  the  interpretation  of  BhavadIsva  ;  but  Raohukakdaka  holds,  that 
a  share  of  any  joint  property  must  be  given.  In  effect  both  opinions  are 
right ;  for  gems  and  the  like  acquired  by  ancestors  can  hardly  remain  afler 
a  long  time,  hut  have  jirobahly  been  dissipated.  "  Be  he  the  third  persdn," 
or  grandson  of  the  common  ancestor  :  or  ^*  the  fifth,^^  that  is,  the  son  oif  the 
great-grandson;  mentioned  because  he  is  the  fountain  whence  proceeds 
the  stream  of  disqualified  persons:  ''or  even  the  seventh;"  mentioned  to 
close  the  sense,  and  exclude  a  remoter  descendant;  for  the  eighth  is  not 
entitled  to  participation. 

It  should  be  here  remarked,  that  the  right  of  the  fifth  oi^  retrioter 
descendant  supposes  his  father,  or  great-grandfather,  or  other  predecessor, 
to  have  been  living  when  the  common  ancestor  died,  for  otherwise  he  would 
have  no  claim  (CCCLXX).     Does  it  not  folbw,  that  the  eighth  or  remoter 


Digitized  by  VjOOQ IC 


mcrr,  n.]        8hab£  of  a  parcsver  Livma  abroad,  &c.  513 

desoendaat  would  also  faa?e  sueh  a  right  in  the  case  of  his  ancestors  having 
died  successively,  the  son  after  the  father  ?  No ;  for,  although  such  a  claim 
he  possihle,  his  property  is  devested  by  the  adverse  possession  of  another ; 
and  the  text  of  the  legislator  excepts  him.  Since  the  law  (Book  I,  v. 
CXIII)  expresses,  that  *'  he  who  sees  his  land  possessed  by  a  stranger  for 
twenty  years,  without  asserting  his  own  right,  loses  his  property  therein," 
it  is  thus  ordained,  that  persons  who  see  advene  possetiion  alone  forfeit 
their  title ;  does  it  not  follow,  that  men  who  have  gone  to  a  foreign  country 
do  not  lose  their  property  ?  Persons  who  see  adverse  possession  forfeit  their 
'title  after  the  lapse  of  a  very  long  period,  for  relinquishment  is  thus  inferred ; 
if  he  do  not  abandon  it,  why  does  he  not  claim  and  recover  it  ?  Accordingly, 
Raghunandana,  commenting  on  the  text  of  Vtasa  (CCCXCV),  observes, 
this  precept,  relating  to  usucaption  in  the  absence  of  the  proprietor^  does 
not  contradict  the  tf^xtn  relating  to  adver:$e  possension  during  twenty  years 
in  the  presence  of  the  owner. 

CCCXCV. 
Vyasa  : — Occupancy  during  twenty  years,  unmolested  by  the  owner, 

is  considered  as  possession  of  land  during  one  generation  ;  twice  as 

much  during  two  : 
2.     Thrice  as  much  during  three ;  and,  in  this  instance,  proof  of 

a  fair  title  is  not  required. 

This  posspBsioti  during  three  generations  devests  the  property  of  persons 
unallied  to  the  occupant ;  but  it  does  not  annul  the  rights  of  those  who  are 
related  to  him  within  the  degree  of  a  sapinda.  Hence,  on  the  return  of 
parceners,  down  to  the  seventh  in  descent  from  the  common  forefather, 
they  obtain  shares  of  the  property  inherited  from  the  paternal  ancestor. 
Vbihaspati  expressly  declares  it : 

CCCXCVI. 
Vrihaspati  : — A  possession  by  strangers  for  three  generations,  gives, 
no  doubt,   an  absolute  title ;  not  a  possession  by  kinsmen  witliin 
the  degree  of  sapindas : 

2.  The  property  of  a  house,  arable  land,  a  market,  or  other  immove- 
ables, which  are  possessed  by  a  friend,  or  a  near  kinsman  in  tlie 
male  or  female  line,  who  is  not  the  proprietor,  shall  not  be  lost  to 
tlui  rightful  owner : 

3.  Nor  shall  the  husbands  of  daughters,  nor  learned  priests,  nor  the 
king,  nor  his  ministers,  acquire  a  title  even  by  a  very  long  and 
quiet  possession. 

Relation  within  the  degree  of  a  sapinda  here  signifies  that  in  wl.ich 
impurity  is  caused  by  the  death  of  a  kinsman,  and  which  extends  to 
the  seventh  person,  or  sixth  degree  of  ascent  or  descent.  By  "  kinsmen'* 
are  meant  those  who  sprung  from  the  same  family :  this  has  been  already 
mentioned,  and  is  subsequently  repeated.  In  the  second  verne,  one  term 
signifies  kinsmen  in  the  female  line,  as  a  daughter's  or  a  sister's  son  and 
the  like  ;  the  other  signifies  kinsmen  in  the  male  iine,  including  the  seventh 
in  descent  from  the  common  ancestor;  for  the  word  is  so  employed  in  a 
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text  of  BaubhAyaha  (CCGXCYII).      In  the  third  vene,  the  first  term 
signifies  a  daughter's  husband. 

Dbtala  describes  a  learned  priest  (Book  II,  Chap.  11,  v.  20)  ;  he  who 
studies  one  Sdc'hd  of  the  VScla,  either  singly,  or  with  that  body  of  learning 
derived  from  the  V6da,  which  is  called  eaJpa,  or  the  law  of  sacrifice  ;  or  one 
ide^kd,  with  the  six  bodies  of  learning,  grannmar  and  the  rest;  and  who 
is  assiduous  in  perfornning  the  six  prescribed  acts,  that  is,  who  worships  the 
deities,  gives  something  to  the  poor  according  to  his  ability,  and  reads  the 
VSda ;  (these  three  acts  are  relative  to  another  world ;  three  others  are 
means  of  subsistence,  namely,  assisting  othere  to  sacrifice,  teaching  them  to 
read  the  Vida,  and  accepting  the  gratuity  thereby  obtained  as  well  as  alms)  : 
a  priest,  we  say,  who  studies  the  VMa^  and  does  not  wilfully  neglect  the 
rites  enjoined  therein,  is  called  irbtriya.  Here  the  study  of  the  Vdda  is  the 
cause ;  and  assiduity  in  the  performance  of  the  six  acts  consists  in  the  strict 
observance  of  its  precepts.  Accordingly  G6rioHANDBA  derives  the  word 
hbtnya^  signifying ''  one  who  reads  the  scripture,"  from  eh^handas,  {eeripture 
or  holy  verse),  by  substituting  the  synonymous  term  hbtra  with  the 
suffix  iya.  He  who  omits  the  acceptance  of  gifts,  but  is  endued  with  the 
other  qualities  above  mentioned ^  is  nevertheless  denominated  hblriya.  It 
should  not  be  objected,  that  assiduity  in  the  performance  of  the  six  acts  is 
mentioned  to  regulate  the  means  of  subsistence,  not  as  a  condition  absolutely 
required  ;  and  consequently  he  alone  is  called  Mtriya  who  pursues  no  other 
means  of  subsistence,  but  asisting  others  to  sacrifice,  teaching  them  to  read 
the  Veda^  and  accepting  gifts yrcmi  a  pure-handed  giver.  Were  it  so,  a  man 
endued  with  such  qualitiee,  and  subsisting  by  lawful  gleaning  and  gathering, 
would  not  be  a  irotriya.     Accordingly  the  wise  recite. 

In  right  of  his  birth,  he  is  considered  as  a  Brdhmana;  in  right  of 
investiture  and  other  regenerating  ceremonies,  he  is  called  twice- 
born  ;  by  learning,  he  attains  priesthood :  by  these  three,  a  Mtriya 
or  learned  priest  is  distinguished. 

By  these  three,  namely,  by  birth,  by  regenerating  ceremonies,  and  by 
learning,  a  irbtriya  is  distinguished  ;  or  priesthood,  the  characteristio  of  a 
Mtriya,  consists  in  these  three:  consequently  a  Brdhmana,  conversant  with 
the  V^,  and  invested  with  the  mark  of  his  class,  is  a  Mtriya,  or  learned 
priest.  Such  is  the  definition  ;  and  assiduity  in  the  performance  of  the  six 
acts  is  a  quality  or  epithet  intended  to  forbid  inferior  means  of  subsistence. 
Even  they  who  have  studied  any  single  part  of  a  ^sdo'hd  of  the  Vida,  and 
are  not  degraded  by  following  any  irregvlar  profession  at  their  pleasure,  are 
acknowledged  to  be  Mtriyas,  or  learned  priests.  Accordingly  Menu,  on  the 
subject  of  Succession  to  the  estate  of  one  who  leaves  no  male  issue,  ordains, 
that  the  property  of  him  who  leaves  no  male  offspring  shall  be  given  to  a 
priest  who  has  read  the  three  VSdtu,  and  is  endowed  with  virtue  consisting 
in  mental  purity  (CCCCXLII) ;  and  Dsyala  directs  the  delivery  of  it  to 
learned  priests  (CCCCXLV).  Consequently,  on  the  concurrent  authority  of 
both  legislators,  from  the  etymology  of  the  term,  and  by  virtue  of  ancient 
traditional  maxims,  a  Brdhmana,  who  has  studied  any  one  of  the  three 
VSdae,  is  evidently  a  Mtriya,  or  learned  priest. 

Thus  some  lawyers  expound  the  law;  but,  in  fact,  whatever  be  the 
definition  of  Mtriya,  he  who  is  venerable  on  account  of  his  reading  the  FSda 
or  the  like,  does  not  acquire  a  title  even  by  a  very  long  quiet  possession  : 
(and  this  supposes  a  proprietor  different  from  the  king  ;  but  the  case  of  the 
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sovereign  being  owner  is  diftcuMed  under  the  title  of  Daties  of  Kings.)  This 
we  deem  reasonable :  and  the  rule  for  a  share  to  be  received  even  by  the 
seventh  person  im  dsseentfrom  theeommon  aneettar  relates  to  one  who  resides 
in  a  distant  country ;  in  contemplation  of  this,  it  is  said,  the  property  of%m* 
moveable$  poetetsed  by  a  kinsman  who  ie  not  the  owner,  ie  not  lost.  The 
precept  of  Deyala  (LXXXI)  must  be  considered  as  relating  to  one  who 
resides  in  the  same  province.  Thus,  one  son  of  the  common  ancestor  lived 
at  some  place  other  than  his  father's  house  or  the  like,  and  enjoyed  wealth 
acquired  by  himself,  and  so  forth ;  his  son,  having  also  resided  there  in  a 
similar  manner,  dies  ;  another  son  and  his  issue  remained  in  the  house  of  the 
common  ancestor,  and  possessed  the  estate  of  that  forefather :  afterwards, 
when  the  grandson  of  him  who  resided  at  a  different  place  of  abode,  claims 
a  share  of  the  estate  inherited  from  ancestors,  he  shall  have  it ;  but  if  he  die, 
and  his  son  claim  a  share,  this  remote  descendant  shall  not  obtain  it.  Such 
is  the  sense  of  the  text  of  Dbvala.  How  can  the  seventh  in  descent  from 
the  common  forefather  be  entitled  to  the  succession  P  Because  it  is  the 
heritage  of  his  near  ancestors ;  for,  although  they  have  not  possession,  which 
is  another  mode  of  acquisition,  they  gain  a  title  to  that  property  by  birth, 
under  the  text  of  06taica  (Chap.  I,  ^ct.  I,  Art.  I). 

Does  not  the  precept  (LXXXI)  signify,  that  partition  of  the  whole 
estate  among  undivided  parceners,  or  of  a  small  residue  among  divided  co- 
heirs living  together  or  residing  in  the  same  province,  extends  to  the  fourth 
in  descent  from  the  late  owner  ?  (but  second  partition  is  only  pertinent  as  it 
relates  to  divided  co-heirs ;  or  "  living  together"  may  signify  re-united :)  if 
a  son  then,  separated  from  his  father,  die  during  the  life  of  that  parent,  his 
son  and  grandson  also  dying  before  his  father,  and  if  none  but  a  great-grand- 
son of  the  son  exist  when  the  parent  subsequently  dies,  he  shall  not  obtain 
a  share  of  wealth  remaining  undivided  :  it  is  the  same  even  though  co-heirs 
have  different  abodes  after  re-union.  But  as  for  the  opinion  that  partition 
extends  only  to  the  brother,  his  son,  and  the  son  of  that  son,  even  when  co- 
heirs, whether  undivided  or  reunited  after  partition,  die  successively,  the  son 
after  the  father  ;  and  that  no  partition  can  exist  beyond  these  with  the 
great  grandson  of  the  late  owner's  son  ;  may  it  not  be  asked,  to  whom  then 
would  the  property  belong  ?  The  literal  sense  of  the  precept  may  be  offered 
in  reply  ;  it  belongs  to  the  offspring  of  him  who  survived  when  one  of  two 
brothers  died :  but  arguments  &om  reasoning  are  not  sought  in  this  case ; 
for,  the  several  ancestors  dying  successively,  and  the  property  not  having 
been  silently  neglected  during  adverse  possession,  nothing  prevents  the 
transmission  of  it  even  to  the  hundreth  degree  of  lineal  consanguinity.  It 
should  not  be  affirmed,  that  this  sense  is  established  on  the  authority  of  the 
text.  RA.ailUNiLirDANA  and  the  rest  have  not  expressly  stated  such  an  in- 
terpretation of  the  law ;  and  the  text  may  l>e  otherwise  expounded.  Again ; 
if  two  brothers,  having  gone  on  a  pilgrimage  to  bathe  at  a  holy  place,  die 
unknown  to  the  rest,  then,  since  it  is  undetermined  who  deceased  first,  and 
who  last,  both  their  great-grandsons,  though  undivided  parceners,  would  be 
deprived  of  their  shares,  because  they  are  more  remote  from  the  proprietor 
than  the  fourth  in  descent. 

Does  proprietor  signify  the  acquirer  of  the  wealth,  or  simply  the  owner 
of  it  P  If  t^  bear  the  first  eenMe,  two  uterine  brothers  could  not  divide  wealth 
descending  from  ancestors,  which  was  acquired  by  the  great-grandfather  of 
the  grandfather ;  for  they  are  more  remote  from  the  original  acquirer  than 
the  fourth  in  descent.  It  should  not  be  argued,  that  the  precept  relates  to 
the  case  where  no  partition  has  been  made  from  the  time  when  the  acquirer 
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lived  to  the  preueiU  momeni.  The  sense  of  the  tezi  does  Bot  extend  so  fiu*. 
It  should  not  bt?  replied,  such  an  inference  may  be  drawn  from  the  use  of  the 
term  "  parceners"  in  the  plural  number.  Still  nothing  would  prevent  parti* 
tion  with  any  one  male  descendant  when  property,  which  has  been  regularly 
divided  by  the  heirs  during  four  generations  following  the  acquire,  is  held  in 
co-parcenary  by  the  fourth  in  descent  from  the  fourth  person,  provided  the 
demise  was  regular  in  each  generation,  the  father  dying  before  ihe$on. 

If  it  be  said,  the  second  meaning  must  be  admitted  ;  and  the  sense  in 
effect  is,  that  if  partition  have  not  been  made  among  any  owners  during  three 
successive  generations,  a  division  shall  not  be  made  in  the  fourth :  the  answer 
is,  **  fourth  in  descent'*  must  be  referred  to  some  origin  ;  but  this  text  would 
be  unintelligible,  since  it  is  difficult  to  find  the  source  to  which  that  term 
refers  ;  for,  if  the  meaning  be  *  fourth  in  descent  from  the  owner  of  the  pro- 
perty,' then,  since  undivided  parceners  also  have  common  ownership,  parti- 
tion may  extend  to  the  hundredth  descendant,  provided  demise  were  regular, 
for  he  is  not  more  remote  than  the  third  in  descent  from  an  owner  of  it.  If 
it  be  said,  the  term  is  referred  to  a  sole  proprietor  of  the  wealth,  then,  in  the 
case  of  co-parcenary  during  five  successive  generations,  it  would  become  a 
waif,  although  demise  were  regular  in  each  degree  ;  or  it  would  be  taken  by 
the  person  wlio  should  be  heir  on  failure  of  male  issue.  If  it  be  said,  the 
property  devolves  on  the  issue  of  him  who  died  last  of  two  brothers,  the 
answer  is.  No  ;  for  he  was  not  sole  owner  independent  of  his  nephew.  It 
should  not  be  said,  the  determinate  sense  is  fourth  in  descent  from  a  sole 
owner  and  common  ancestor.  There  are  no  grounds  for  such  an  inference. 
Thus  some  expound  the  law  ;  but  this  should  be  examined. 

Others  hold,  that  the  right  of  parceners  residing  in  a  foreign  country 
extends  to  the  seventh  person,  even  though  demise  have  been  irregular  in 
three  generations ;  and  this  appears  from  the  remark  of  RAGHUKANDAKAy 
after  citing  th*  text  of  Catyatana  (LXXIX),  'this  relates  to  parceners 
living  together.'  That  opinion  is  not  satisfactory;  for  it  is  established 
generally,  that  a  son,  a  son's  son,  whose  own  father  is  dead,  and  a  son's 
grandson,  whose  father  and  grandfather  are  dead,  succeed  to  the  estate  of 
the  proprietor ;  a  different  rule  in  regard  to  persons  residing  abroad  is  not 
established.  It  should  not  be  answered,  the  right  of  persons  residing  in  a 
foreign  country  extends  to  the  seventh  in  descent,  under  the  text  of  Vbthas- 
Pati  (CCCXCIV  4).  The  implied  sense  of  that  precept  denies  the  forfeiture 
of  property  unpossessed  by  co-heirs  residing  in  a  foreij^n  country.  But  the 
rights  of  parceners  remaining  in  their  own  country  are  forfeited  by  dispos- 
session beyond  the  fourth  in  descent,  under  the  text  of  Detala  (LXXXII). 
It  should  not  be  objected,  that  the  law  declares  the  right  of  inheritance  to 
extend  to  the  fourth  person.  There  is  no  argument  on  which  that  sens^  can 
be  also  rejected.  It  should  not  be  urged,  that,  as  the  property  of  strangers 
is  devested  by  want  of  possession,  so  are  the  rights  of  near  kinsmen  also 
forfeited  by  dispossession  during  sixty  years  ;  but,  since  a  text  declares  the 
right  of  inheritance  of  parceners  residing  in  a  foreign  country  to  extend  to 
the  seventh  person,  it  ia  of  course  true,  that  their  title  is  not  lost  even 
though  they  have  not  had  possession  during  sixty  years.  Tbihaspati 
specially  ordains,  that  the  rights  of  kinsmen  shall  not  be  forfeited  by  want 
of  occupancy  (CCCXCVI  1).  Does  it  not  follow,  from  the  text  of  Ybihab- 
PATI,  that  the  property  of  kinsmen  is  not  forfeited,  even  though  unpossessed 
during  a  hundred  generations  ?  This  law  is  so  explained  bv  Ohaitsiswaiul 
and  the  rest :  after  expounding  a  text  of  DIbtala,  Chaudsswaba,  citing  a 
precept  (LXXXII)  with  the  word  **  so"  premised,  proves  it  to  be  a  Uw  of 
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Dsyala:  it  would  therefore  be  a  vaia  repetition  of  the  preceding  text 
(LXXXI)  ;  and  it  would  be  troublesome  to  establish  different  causes  of  pro- 
perty in  wealth  inherited  from  ancestors,  on  a  distinction  between  the 
offs{»riug  of  one  who  resided  in  his  own,  and  of  one  who  lived  in  a  foreign 
country.  It  should  not  be  objected,  '  since  thou  dost  establish  dispossession 
to  be  a  cause  of  forfeiture,  it  is  equally  troublesome  to  prove  different  causes 
thereof  on  a  distinction  between  persons  residing  in  their  own  and  in  a 
foreign  country.'  Forfeiture  is  not  an  immediate  consequence  of  disposses- 
sion during  a  certain  period.  Does  it  then  become  a  mediate  cause  of 
forfeiture  P  Silent  neglect  annuls  a  title,  and  dispossession  proves  that 
neglect.  Accordingly  the  property  in  an  aiwatfha  tree  or  the  like,  acquired 
by  the  party  himself,  is  not  forfeited,  even  though  it  be  unoccupied  during 
a  long  period. 

The  law  may  be  thus  briefly  recapitulated :  a  son,  a  grandson,  and  a 
great-grandson,  succeed  to  the  estate  of  a  father,  of  a  paternal  grandfather, 
and  of  a  paternal  great-grandfather,  on  their  decease ;  if  co-heirs,  residing  in 
their  own  country,  take  not  their  shares  during  three  generations,  the  right 
is  lost  to  their  descendants ;  but  it  is  lost  to  the  posterity  of  co-heirs  residing 
in  a  foreign  country,  if  the  seventh  in  descent  claim  not  the  share. 

If  a  kinsman  possess  the  several  property  of  another,  related  to  him^ 
within  the  degree  of  a  sapinda,  and  three  generations  of  owners  do  not 
claim  it,  what  shall  be  the  consequence  ?  Some  lawyers  reply,  the  title  is 
not  lost :  for  y^HA.8PATl  declares  generally,  that  wealth,  joint  or  several, 
possesfld  by  kinsmen,  is  not  lost  to  the  rightful  owner :  however,  the  claim 
on  undivided  property  is  forfeited  in  the  case  of  silent  neglect  during  three 
generations ;  as  appears  from  the  word  "  succession,  or  partition^^  in  a  text 
above  cited  (LXXXII). 

A  son,  a  son's  son,  and  the  son  of  that  grandson,  not  the  son  of  this 
great-grandson,  succeed  to  the  estate  of  a  proprietor ;  if  then  the  son,  his 
son,  and  the  son's  son,  die  during  the  life  of  the  owner,  and  leave  a  son  of 
that  great-grandson,  afterwards,  when  the  proprietor  dies,  his  wife  succeeds 
to  the  estate,  although  a  son  of  a  great-grandson  exist :  but  if  the  owner 
decease  while  the  great-grandson  is  living,  and  this  heir  subsequently  die, 
the  estate  devolves  on  his  son,  in  right  of  the  property  vested  in  him.  Such 
in  effect  is  the  meaning.  Consequently,  if  the  son  of  a  grandson  go  to  a 
foreign  country,  after  the  son,  and  son's  son,  have  deceased  during  the  life 
of  the  proprietor,  and  if  no  intelligence  be  received  of  his  health,  then,  the 
owner  afterwards  dying,  the  son  of  the  great-grandson,  presuming  his  father's 
death  when  twelve  years  have  elapsed  withmt  receiving  news  of  the  absent 
person,  has  performed  his  obsequies  :  now  the  son  of  the  proprietor's  daughter, 
who  resided  in  another  province,  learning  the  death  of  his  own  maternal 
grandfather,  and  the  presumed  decease  of  the  great-grandson  of  that  ancestor, 
comes  and  claims  the  estate  of  his  maternal  grandfather ;  and  the  son  of  the 
great-grandson  also  claims  it  aa  the  patrimony  of  his  father :  what  is  the 
rule  of  decision  on  this  litigated  question  P  The  title  either  of  the  daughter's 
son,  or  of  the  great-grandson,  on  the  death  of  the  proprietor,  is  a  matter  of 
doubt ;  because  the  right  of  her  son  is  not  ascertained  without  proof  of  the 
great-grandson's  prior  demise  ^  and  the  title  of  this  heir  is  not  ascertained 
without  evidence  of  his  being  then  alive  when  the  proprietor  deceased.  It 
should  not  be  answered,  the  right  of  the  daughter's  son  must  be  adjudged, 
because  the  certainty  of  the  great-grandson's  title  could  alone  debiur  him  ; 
but  in  this  oase  no  such  certainty  exists.  It  is  simpler  to  admit  the  great- 
grandson's  title  aa  of  course  debarring  the  daughter's  son,  though  net  eertainlg 
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knoum  ;  for  there  is  no  argameDt  to  prove  that  the  poeitive  knowledge  of  it 
id  required.  It  should  not  be  said,  the  want  of  any  ground  of  choice,  on 
other  constructioHH,  is  alone  a  sufficient  argument  in  this  case.  Were  it  so, 
the  succession  of  the  daughter's  son  taking  place  on  the  $uppoud  certainty 
of  the  great-grandson's  demise,  this  male  descendant  would  have  no  right 
to  the  inheritance  should  he  afterwards  happen  to  return ;  there  is  no  argu- 
ment on  which  the  right  of  the  daughter's  sun  could  be  subsequently  annulled, 
and  property  vested  in  the  great-grandson ;  and  this  would  become  a  case 
of  difficulty.  Has  not  the  daughter's  son  a  sole  right,  since  the  great-grand- 
son has  no  valid  title,  under  a  text  cited  by  BAGHUNAVDAirA  (COGLXXXIV), 
because  he  has  not  possessed  the  estate  ?  If  the  great-grandson  die  on  the 
day  immediately  following  the  demise  of  the  proprietor,  his  son  would  in  this 
case  also  have  no  title  to  the  succession. 

On  this  subject  it  is  said,  since  the  text  expresses  ''  property  which  a 
man  has  accepted  unmolested  by  another,"  acceptance  alone  justifies  a  title ; 
hence,  even  without  possession,  if  he  do  accept  it,  the  estate  becomes  the 
property  of  the  great-grandson,  and  afterwards  devolves  on  his  son :  and 
this  is  reasonable  ;  jfbr,  as  neglect  annuls  a  fair  title,  and  bars  an  incomplete 
one,  so  does  acceptance  justify  an  imperfect  title.  Accordingly,  the  great- 
grandson  gains  a  right  to  an  a^watVha  tree  or  the  like  acquired  by  his 
paternal  great-grandfather.  Thus,  if  the  great-grandson,  being  afflicted  by 
disease,  and  insensible  at  the  time  of  bis  great-grandfather's  demise,  do  not 
accept  the  estate,  and  die  immediately  afterwards,  the  exclusion  of  his  son 
is  acknowledged,  for  the  great-grandson  is  then  dead.  In  like  manner, 
exclusion  is  also  admitted,  if  he  be  then  afflicted  with  present  insanity  in  a 
high  degree.  But,  according  to  the  opinion  of  those  who  assert  the  title  of 
the  great-grandson  in  right  of  birth  alone,  under  a  text  above  cited  (Chap. 
I,  Sect.  I,  Art.  I,),  his  son  may  in  this  case  succeed  to  the  estate.  This 
should  not  he  affirmed ;  for,  if  the  great-grandson  die  during  the  life  of  the 
proprietor,  to  exclude  the  son  of  that  descendant,  it  must  still  be  affirmed 
that  acceptance  without  possession  taken  by  an  owner  is  requisite.** 

Thus  some  lawyers  expound  the  law :  but  that  is  wrong ;  for,  a  doubt 
still  remains  unsolved,  whether  the  heir,  who  resided  abroad,  being  then 
alive,  and  anyhow  learning  the  demise  of  his  paternal  great-grandfather,  did 
or  did  not  accept  the  succession.  As  for  what  is  argued,  that  a  fair  title  is 
not  gained  without  acceptance,  that  is  also  wrong ;  for,  acceptance  is  only 
mentioned  as  it  disproves  silent  neglect.  Accordingly  the  heir,  discovering, 
after  ten  or  fifteen  years,  a  chattel  appertaining  to  his  father,  but  unknown 
at  the  time  of  that  parent's  demise,  may  justly  take  it.  Others  hold,  that, 
in  consequence  of  doubt,  the  son  of  the  great-grandson,  and  the  son  of  the 
daughter,  shall  of  course  take  equal  shares. 

Menu  declares  the  right  of  succession  to  extend  to  the  great-grandson 
(CCCLXX).  To  three,  to  the  father,  the  paternal  grandfather,  and  great- 
grandfather, water  must  be  given  in  the  form  of  an  oblation  ;  for  three,  for 
the  father  and  the  rest,  is  the  funeral  cake  ordained  in  the  double  set  of 
oblations  ;  the  fourth  in  descent  is  the  giver  of  funeral  cakes  and  water  to 
them,  namely,  to  the  father  and  the  rest :  (the  text  must  be  so  supplied. ) 
A  precept  ordaining  the  gpft  of  funeral  cakes  being  inserted  under  the  title  of 
Succession  to  Heritage,  the  benefit  conferred  on  aneestors  by  descendants, 
down  to  the  great-grandson,  is  exhibited  as  the  ground  on  which  they  inherit 

*  Because  the  ooUateral  heir,  not  baling  a  title  by  birth,  most  become  owner  by  seoepi- 
tnce,  to  the  ezdotion  of  a  ren&ote  lineal  heir,  who  claims  in  riglrt  of  birth.  T. 


Digitized  by  VjOOQ IC 


8X0T.  IL]  shark  of  A  PABOXKXB  LIVIMG  ABROAD,  &0.  519 

the  estate.    The  suocession  of  a  son  and  grandson  born  in  lawful  wedlock  is 
declared  bj  a  teiLtJmrmerly  died  (XI). 

Again  ;  if  there  be  the  son  of  a  son  born  in  lawful  wedlock,  and  a  son 
adopted  through  donation,  then,  no  son  of  the  body  or  other  superior 
claimant  being  left,  the  son  given  has  a  title  as  ordained  by  law,  and  the 
son's  son  has  the  same  claim  with  his  father  -,  and  if  male  issue  born  in 
lawful  wedlock,  and  the  son  of  a  son  given,  survive,  that  grandson  shall 
take  the  same  allotment  with  such  an  adopted  son,  under  the  text  of 
CiTTlTAVA  (LXXIX  2).  That  a  son  given,  being  deficient  in  virtue,  shall 
not  take  the  estate  of  the  paternal  grandfather,  is  an  exception  to  be 
deduced  from  a  text  formerly  cited  (CXC  2).  At  pr^^ent,  the  son  of  a  wife 
legally  appointed,  and  other  inferior  sons,  succeed  to  the  estate  of  a  paternal 
grandfather,  or  other  ancestor,  who  leaves  no  surviving  male  issue :  to  show 
this,  the  legislator  propounds  the  text  (GGCLXX).  It  is  therefore  proper 
that  sons,  improperly  so  called,  should  succeed  to  the  estate  of  a  paternal 
grandfather  leaving  no  surviving  male  progeny  ;  and  it  is  declared  by  an 
express  law  (XI),  that  the  son  of  a  son  born  in  lawful  wedlock  shall  share 
the  estate  of  a  paternal  grandfather,  who  outlived  his  male  offspring ;  for 
the  text  is  so  expounded  by  XyULLt^CABHAiTA.  Consequently,  as  "  son,'' 
^gnifying  male  uiue,  includes  the  great-grandson,  so  *'  father"  (CXC  2) 
includes  the  paternal  great-grandfather.     Such  is  his  meaning. 

If  the  son  given  possess  little,  and  his  son  possess  much  virtue,  what  is 
the  rule  of  adjustment  P  In  fact,  the  good  qualities  of  him  who  actually 
takes  a  share,  should  alone  be  considered ;  as  in  the  case  of  a  blind  son, 
whose  offspring,  being  virtuous,  shall  take  the  heritage.  At  prssent,  a  third 
part  is  allotted  to  a  son  given,  without  inquiring  his  good  or  bad  qualities ; 
the  same  should  also  be  allotted  to  his  male  issue,  if  he  be  dead. 

CCCXCVIL 

Baudhatai^a  : — The  paternal  great-grandfather  and  grandfather,  the 

father,  the  man  himself,  his  uterine  brother  by  a  woman  of  equal 

class  with  the  father ^  his  son,  his  son's  son,  and  the  son  of  that 

grandson ;  all  these,  partaking  of  undivided  oblations,  Sages  pro- 

poonce  sapindas,  or  near  kinsmen  allied  by  funeral  cakes ;  those 

who  share  divided  oblations^  they  call  saculyas^  or  distant  kinsmen 

allied  by  family  :  male  issue  by  males  being  left;,  the  estate  of  the 

father  surely  must  go  to  them ;  on  fiulure  of  sapindas,  the  spiritual 

teacher,  the  pupil,  or  the  priest  usually  employed  at  sacrifices^  shall 

take  the  estate  ;  on  failure  of  them,  the  king. 

''Partaking  of  undivided  oblations,"  (avibhaeta  ddgdda),  here  bears 
▼arioos  senses.  That  which  is  offered  (digat6)  is  an  oblation  (ddga) ; 
meaning  the  funeral  cake.  They  who  eat  that,  which  is  an  undivided 
offering,  are  persons  partaking  of  common  oblations.  By  the  word  "  undi- 
vided" is  signified  the  eating  of  the  funeral  cake  together.  He  who  becomes 
an  eater  of  a  funeral  cake  with  another,  is  (ddgdda)  an  eater  of  the  oblation 
presented  to  him  :  this  is  a  settled  rule.  Thus  the  great-grandson  tastes  a 
funeral  cake  with  his  father,  paternal  grandfather,  and  great-grandfather,  at 
his  own  st^pindana  (or  first  annual  obsequies)  performed  by  his  own  son : 
the  great-grandson  is  therefore  a  sapinda ;   hut  the  son  and  grandson 
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certainly  are  so :  in  like  manner  three  ancestors,  the  father  and  the  rest,  are 
also  sapindas*  But  JiMi^TATiHlNA  likewise  sajs,  a  son,  a  son's  son,  and 
sou's  grandson,  are  sapindaSf  because  the  funeral  cake  is  offered  by  them. 
Consequently,  they  who  well  (a)  present  (dadati)  a  common  oblation  (dd^a) 
or  funeral  cake,  are  persons  offering  undivided  oblations  {avilhacta  ddydda) , 
By  the  word  "  undivided,"  the  funeral  cake  of  the  double  set  is  suggested. 
Again  ;  uterine  brothers,  presenting  undivided  oblations,  will  offer  a  funeral 
cake  to  undivided,  that  is,  to  the  same,  manes.  Consequently,  a  man  like- 
wise offers  a  funeral  cake  to  those  mane$  to  whom  his  uterine  brothers  also 
present  such  oblations.  ''  Undivided"  alludes  to  the  persons  to  whom  the 
funeral  cake  is  offered.  He  who  gives  one  to  them,  who  likewise  receive 
such  offerings  from  another  person,  is  {ddydda)  his  fellow  in  the  presenting 
of  oblations.  Such  in  effect  is  the  meaning.  Again  ;  they  who  eat  the 
undivided  oblation  of  a  man,  that  is,  the  Aineral  cake  in  the  double  set 
offered  by  him,  are  his  sapindas.  Thus  the  father,  the  paternal  grandfather, 
and  great-grandfather,  are  so  denominated. 

Would  not  a  brother  by  a  different  mother,  a  paternal  uncle,  his  son, 
grandson,  and  others,  be  likewise  iapindas  f  The  answer  is,  what  di£Bcultj 
follows  ?  Uterine  brothers  are  mentioned  in  the  text  to  exhibit  a  portion 
of  the  subject.  Would  not  the  son  of  a  daughter  likewise  be  a  sapmda  f 
There  is  no  difficulty,  his  relation  by  the  funeral  cake  not  being  such  as  gives 
him  a  title  to  take  the  heritage. 

Or  the  term  aviibhaeta  ddydda  may  be  explained  in  a  single  sense  :  for 
they  taste  an  undivided  oblation ;  and  three  ancestors,  the  father  and  the 
rest,  eat  an  undivided  funeral  cake  with  three  descendants,  the  son  and  the 
rest  at  the  sapindana  or  first  annual  obsequies :  and  "  undivided,"  as  an 
epithet  of  oblation,  signifies  that  it  is  to  be  eaten  by  manes,  who  also  taste 
an  oblation  to  be  partly  eaten  by  the  proposed  person  himself  Other  descend- 
ants of  the  paternal  great-grandfather  are  thus  comprehended  in  the  same 
term  ;  and  the  mention  of  "  uterine  brothers"  suggests  this  interpretation. 
That  expression  of  BaudhIyaka  is  indefinite  ;  it  is  employed  to  announce 
what  is  of  course  true  in  the  chief  instance.  If  the  paternal  great-grand- 
father was  degraded,  the  descendants  of  his  father  are  thereby  excluded  :  and 
in  like  manner,  the  son  of  a  daughter  and  others  may  be  excepted.  There  is 
BO  difficulty  if  a  daughter,  whether  married  or  unmarried,  be  not  considered 
as  a  sapmda  ;  for  she  may  inherit  her  father's  estate  on  the  sole  authority 
of  a  special  law. 

"By  a  mother  of  equal  class:"  this  is  merely  intended  to  declare 
pre-eminence.  "  Those  who  share  divided  oblations  :"  this  is  the  converse 
of  the  former  term.  He  who  only  eats  a  funeral  cake  at  a  double  set 
of  oblations  not  offered  by  a  certain  person,  he  who  offers  not  a  funeral 
cake  to  those  manes  who  receive  one  from  that  person,  he  who  does  not 
eat  a  funeral  cake  with  another,  or  he  who  offers  not  a  funeral  cake  to 
another,  is  Ins  distant  kinsman  sharing  divided  or  separate  oblations :  the 
one  eats  a  divided  offering,  that  is,  an  oblatiou  different  from  that  which  is 
presented  by  the  person  in  question  ;  another  is  divided  or  separate,  that  is, 
he  eats  not  a  funeral  cake  with  that  person  ;  a  third  gives  a  divided  funeral 
cake,  that  is,  he  offers  one,  in  the  double  set;  to  be  received  by  other  manes  ; 
a  fourth  presents  a  funeral  cake  to  other  manes  than  those  who  receive 
such  offerings  from  the  proposed  person.  Here  division,  like  partition 
of  property,  must  be  understood  as  signifying  secondarily  the  separation  or 
disjunction  of  persons  to  whom  funeral  cakes  are  offered. 
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''Male  issue  by  males  being  left:"  among  the  sapindas  mentioned, 
issue  of  the  body  being  left,  the  estate,  that  is,  the  heritage,  shall  go  to 
them.  The  plural  number  being  employed,  many  descendants  of  the  person 
proposed  are  understood  in  thi.s  phrase.  The  co-ordinate  right  of  a  son,  a 
son's  son,  and  a  son's  grandson,  is  thereby  suggested ;  but  the  grandson,  or 
other  descendant,  whose  own  father  is  living,  is  del)arred  by  the  concurrent 
text  of  Cattatana.  That  is  not  right;  for,  were  it  so,  the  son  of  a 
daughter  would  also  have  a  co-ordinate  title  with  a  son  (since  he  also  is 
issue  of  the  body).  The  title  of  a  son,  grandson,  and  great-grandson  in  the 
male  line  is  therefore  suggested  by  this  text ;  and  their  co-ordinate  rights 
are  deduced  from  the  text  of  CAttatana.  Or  the  funeral  cake  to  be  offered 
by  the  son  of  a  daughter,  and  other  descendants  in  the  female  line,  to  a 
maternal  grandfather  or  remoter  ancestor,  is  secondary,  as  it  accompanies 
the  oblations  which  the  father  and  other  anoestors  of  the  male  line  reeeive : 
the  son  of  a  daughter  is  not  therefore  equal  to  a  son  qfthe  body ;  hence  he 
has  no  co-ordinate  title  to  take  the  heritage. 

On  failure  of  male  issue  by  males,  kinsmen  within  ty^a  degree  of  a 
sapinda  have  a  right  to  the  inheritance  ;  and  on  failure  o(saplndas,  a  distant 
kinsman  or  saeulya :  this  is  evident  from  the  text,  and  shall  be  subsequently 
considered. 

The  nearness  or  proximity  of  kinsmen  is  a  requisite  condition  under  the 
text  of  Menu  (CCCCXXXIV)  :  consequently,  he  who  is  nearer  of  kin  to  the 
proprietor,  in  comparison  with  another,  shall  alone  take  the  inheritance,  to 
the  exclusion  of  that  remoter  kinsman ;  or  he  who  is  nearer  of  kin  to 
the  late  proprietor  than  any  other  living  claimant,  shall  take  the  estate  left 
by  him :  does  it  not  follow,  that  the  grandson,  whose  own  father  is  dead, 
has  not  a  present  title,  since  he  is  more  distant  than  the  surviving  son  ? 
The  answer  is,  this  text  relates  only  to  the  claims  of  sapindas :  a  son's  son 
has  a  right  of  succession  merely  as  he  is  the  perpetuated  body  of  his 
ancestor:  and  he  reallu  did  spring  from  the  person  oj  his  grandfather  ;  for 
a  text  expresses  '^  the  bodies  of  ancestors  are  born  again  of  her"  (CXGYIl). 
Although  the  lesfislator,  having  declared  three,  the  son  and  the  rest,  to  be 
sapindas  (CCCLXX),  seems  to  ordain  the  succession  of  him  among  them 
who  is  nearest  of  kin  (CCCCXXXIV);  and  although  this  text  do  not 
allude  to  the  sapindas  described  by  BAUDHArANA  (for  it  is  propounded  by  a 
different  Sage) ;  still  the  following  rule  of  decision  must  be  established,  to 
reconcile  it  with  the  texts  of  BaudhAyana  and  CAttAtana:  he  among 
sapindas,  (meaning  those  who  are  noticed  by  the  same  legislator,  namely, 
the  son,  grandson,  and  great-grandson  in  the  male  line,)  who  is  nearer 
of  kin  than  any  other  living  claimant,  shall  take  the  estate ;  but  the  grand- 
Aon,  whose  father  is  dead,  is  not  more  distant  than  his  surviving  uncle,  for 
he  belongs  to  another  line  of  descent.  Thus  some  expound  the  law.  But 
CuLL^CABHATtA  holds  that  this  text  would  be  superfluous,  if  it  solely  related 
to  such  sapindas  as  are  lineal  descendants  born  in  lawful  wedlock  and  the 
like ;  it  mu.Ht  be  therefore  intended  to  authorise  the  succession  of  a  wife 
and  others  not  mentioned  by  the  legislator :  to  the  nearest  sapinda,  male  or 
female,  the  estate  of  the  deceased  shall  belong.  Here  that  term  intends 
8uch  as  have  been  mentioned  by  BaudhAtaiTa;  and  a  wife  must  be 
considered  as  a  sapinda,  because  she  assists  her  husband  in  the  performance 
of  religious  duties. 


nl 
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CHAP.   VIII. 
ON  COLLATERAL  SUCCESSION- 


Sect.  I. — On  Suceemon  to  the  Estate  of  a  Housekeeper^ 
leaving  no  Male  Issue. 

1.  A  son,  a  son's  son,  and  the  son  of  a  grandson,  have  a  fair  title  to  the 
estate  of  a  deceased  proprietor,  although  the  grandson  and  great-grandson  be 
more  distant  than  the  surviving  father  or  paternal  grandfather  of  the  late 
proprietor  :  but  who  shares  the  heritage  on  failure  of  them  P  In  reply  to 
this  question,  the  texts  of  Yajntawalcta  and  others  are  cited. 

CCOXCVIII. 

Yajnyawalcya  : — A  wife,  daughters,  both  parents,  brothers,  their 
sons,  kinsmen  sprung  from  the  same  original  stock,  distant  kindred, 
a  pupil  and  a  fellow  student  in  theology  ; 

2.  On  failure  of  the  first  of  these,  the  next  in  order  shares  the  estate 

of  him  who  has  gone  to  heaven  leaving  no  male  issue :  this  law 

extends  to  all  classes; 

''  Leaving  no  male  issue;"  leaving  no  son,  grandson, or  great-grandson 
in  the  male  line  capable  of  inheriting.  JfMUTAvlHAKA,  Raghunakdaib^a, 
and  the  rest,  deliver  nearly  the  same  exposition.  In  the  first  place,  the 
wife  is  heir  to  the  estate  of  such  a  deceased  proprietor :  that  is  the  meaning ; 
and  Ybihaspati  also  declares  it. 

CCCXCIX. 

Vrihaspati  : — In  scripture,  in  law,  in  sacred  ordinances,  in  popular 

usage,  a  wife  is  declared  by  the  wise  to  be  half  the  body  of  her 

husbamdj  equally  sharing  the  fruit  of  pure  and  impure  acts  : 

2.  Of  him  whose  wife  is  not  deceased,  half  the  body  survives ;  how  should 
another  take  the  property  while  half  the  body  oftJie  owner  lives  ? 

3.  Although  distant  kinsmen,  although  his  father  and  mother, 
although  uterine  brothers,  be  living,  the  wife  of  him  who  dies 
leaving  no  male  issue  shall  succeed  to  his  share : 

4.  Since  ette  was  previously  espoused  in  due  form,  she  must  support 
the  consecrated  fire ;  and  after  the  death  of  her  husband,  the  widow, 
faithful  to  her  lord,  shall  take  bis  wealdi :  this  is  a  primeval  law. 

5.  Taking  his  effects  moveable  and  immoveable,  the  precious  and  base 
metals,  the  grain,  liquids,  and  clothes,  let  her  cause  the  several  sr&ddhas 
to  be  offered  in  each  month,  in  the  sixth,  and  at  the  close  of  the  year : 
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6.  With  food  consecrated  to  the  gods  and  the  manes,  let  her  honour 
paternal  uncles,  spiritual  parents,  daughter's  sons,  the  offspring  of 
her  husband's  sisters,  and  his  maternal  uncles,  learned  men,  unpro- 
tected persons,  guests,  and  females  of  the  family. 

In  the  VSda,  io  codes  of  law,  in  taered  ordinances,  the  wife  is  prononnced 
one  person  with  her  husband  ;  both  are  considered  as  one.  So  likewise  in 
popalar  usage,  that  is,  in  the  practice  of  men,  a  thing  being  delivered  to  the 
wife,  it  is  a  valid  gift  to  the  husband  ;  and  a  thing  being  received  from  her, 
it  is  a  valid  receipt  from  him  :  in  these  and  many  other  intances  the  practice 
occurs.  "  Equally  sharing  the  fruit  of  pure  and  impure  acts ;"  equally 
interested  in  maintaining  the  consecrated  hearth  and  the  like,  and  in  acts 
justified  by  the  nuptial  fire.  Such  is  the  explanation  given  by  authont. 
*'  Although  his  father  and  mother  and  near  kinsmen  be  living :"  this  is 
merely  illustrative,  comprehending  daughters  and  the  rest.  ''  Leaving  no 
male  issue  ;^'  leaving  no  great-grandson  or  other  nearer  descendant  in  the 
male  line :  such  is  the  sense. 

If  the  wife  be  half  the  body  of  her  husband,  may  she  not  exclusively 
take  his  wealth,  although  sons  or  other  male  descendants  be  living  ?  ITo ; 
for  it  appears  firora  the  words  of  Sanc'ha  and  Lic'hita,  "  the  bodies  of  his 
ancestors  are  bom  again  of  her,  let  him  figuratively  address  his  own  soul  in 
the  person  of  his  child"  (GXCVII),  that  a  son  or  other  male  descendant  is 
consubstantial  with  the  father  or  other  ancestor. 

"  Let  her  perform  the  hdddhas  in  each  month,  and  in  the  sixth,  and  so 
forth  :*'  the  text  should  be  so  supplied.  Tlie  double  set  of  oblations  must 
not  be  offered,  because  women  are  forbidden  to  perform  this  rite :  conse- 
quently, the  irdddha,  and  honour  shown  to  paternal  uncles  and  the  like, 
being  mentioned  under  the  title  of  Inheritance,  she  is  only  competent  to 
the  performance  of  those  rites  which  are  specified.  But  CHANnftswABA 
remarks,  '  some  hold,  that  a  woman  may  offer  the  double  set  of  oblations ; 
to  forbid  that,  the  legislator  enumerates  the  irdddkaSy  "  in  each  month,  in 
the  sixth,  and  so  forth."  By  the  word  "  month"  are  suggested  the  Srdddhag 
offered  in  twelve  sueeessive  months ;  by  the  term  "  sixth"  are  suggested  two 
irdddhas  celebrated  in  the  sixth  month,' on^  before  the  expiration  of  it,  ike 
other  performed  as  usual;  the  term  "  and  so  forth"  includes  the  first  annual 
obsequies,  and  the  anniversary  irdddha  to  be  performed  yearly  :  hence  she 
must  celebrate  no  other  obsequies ;  else  those  other  Srdddhas  must  be  autho- 
rized by  other  texts ;  and  this  precept  would  be  unmeaning.' 

Since  a  double  set  of  oblations  is  offered  in  the  first  annual  obsequies, 
Baghxtkandaka  and  the  rest  hold,  that  the  performance  of  this  rite  by  a 
woman  must  be  deduced  from  a  special  text,  expressing,  that  the  first  annual 
obsequies  by  sapindas,  and  the  anniversary  haddhas,  may  also  be  performed 
by  a  woman,* 

*  Sixteen  s'r4ddh€u  mnst  be  performed  for  a  Brdhmana  recently  deeeaaed.  The  first  on 
the  day  Immediately  following  the  period  of  mooming ;  twelve  monthly  oblations  *,  one  addi- 
tional s'rddcUia  before  the  expiration  of  the  sixth  month ;  another  before  the  expiration  of  the 
year ;  and  lastly,  the  scqtmdantk,  or  fint  annoal  obsequies,  performed  oa  the  aanirersaxy  of 
his  death.  Thenceforward,  obseqnies  should  be  annnally  celebrated  for  an  ancestor  on  the 
date  of  his  death,  besides  monthly  t'rdddkas  and  other  ceremonies  directed  by  Mnru  in  the 
third  chapter  of  his  Institutes.  See  Mbnu,  Oh.  HI,  ▼.  217.  In  M^hUA^  and  some  other 
provinces,  the  obsequies  for  a  Br6Jifmna  recently  deceased  are  abridged,  and  by  a  fiction 
completed  on  the  second  day  after  moumiDg.  T. 
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<<  Learned  men,  unprotecl)ed  persons,  guests,  andt^fmndlei  efAefimU^ ;" 
the  first  term  signifies  versed  in  science,  for  it  in  exhibited  in  the  Dictionary 
of  Amska.  among  the  Synonyma  of  learned.  "  Females  of  the  family  ;*'  the 
widows  of  her  husband's  sons,  and  the  rest.  Daughters  of  her  husband's 
sisters,  if  destitute  of  protectors,  are  included  und^  the  term  '*  unprotected 
persons :"  the  support  of  them  is  only  necessary  if  they  be^so  circumstanced. 
Consequently,  all  this  should  if  possible  be  done  at  the  charge  of  her 
husband's  estate;  otherwise  {if  the  funds  he  inadequate),  it  must  be  done  in 
words  only  :  it  is  not  necessary  that  she  should  deprive  herself  of  the  means 
of  subsistence,  to  support  the  uncles  and  other  relations  of  her  husband  ;  nor 
should  she,  for  that  purpose,  do  what  is  unauthorized  by  the  law.  But  her 
husband's  father  and  mother,  being  old,  must  be  maintained,  even  though 
the  utmost  distress  ensue:  for  her  husband  was  authorized  by  a  text  of 
Menu  (Chap.  VI,  Sect.  II,  Art.  I,)  to  use  irregular  means  for  the  support 
of  his  father  and  mother,  and  the  rest. 

On  this  some  remark,  the  practice  of  this  country  goes  farther ;  but, 
however  intelligent  he  may  be,  a  man  cannot  contemplate  every  posnbU  ca$e. 
Some  BrahmancLS  spring  from  a  dignified  race ;  those  who  give  daughters  in 
maixiage  to  them,  are  exalted  with  their  own  lineage ;  if  they  do  not  dispose 
of  their  daughters  to  such  persons,  reverence  is  withdrawn :  these  Brdhmanas 
accept  damsels  in  marriage  from  many  families,  but  neither  maintain  those 
wives  nor  their  offspring.  Such  being  the  notorious  practice,  if  her  husband 
have  died  after  giving  a  daughter  in  marriage  to  a  man  sprung  from  a  noble 
family,  and  that  daughter,  thougli  virtuous,  be  not  supported  by  her  own 
husband,  (for,  according  to  general  practice,  he  is  only  bound  to  support,  hU 
f(7tyd,  if  his  father-in-law,  with  the  generosity  of  his  ancestors,  allot  food 
and  apparel  to  that  wife,  and,  means  permitting,  give  land  or  the  like  for  her 
future  maintenance ;)  that  daughter  must,  if  possible,  be  supported  by  her 
mother:  else,  how  shall  she  subsist  like  an  unprotected  person,  althous^h 
she  have  a  protector  ?  This  very  practice  is  also  proper  in  respect  of  the 
daughter  of  her  fatber-i^i-law ;  for  the  dignity  of  her  husband  was  raised  by 
such  act  of  her  father-in-law  {bestowing  His  daughter  on  a  man  of  nolle  birth). 
The  grand -daughter  in  the  female  line  must,  if  possible,  be  Ukewise  main- 
tained ;  for  she  also  is  such  a$  is  a  daughter ;  and  persons  of  noble  birth 
must  give  their  female  children  in  marriage  to  men  born  of  noble  families. 
Tbis  practice,  founded  on  the  rank  established  by  the  mighty  prince 
Ballala  SfsNA,  has  been  adopted  by  great  personages.  Though  npt  found 
in  codes  of  law,  it  is  noticed  in  this  place  to  explain  the  subsisting  practice. 
It  should  be  examined  by  ths  auspicious  learned,  JELenee^  either  these 
women  must  be  comprehended  under  the  term  "  females  of  the  family ;"  or 
else  the  usage  of  contracting  numerous  marriages  must  be  discontinued. 

Consequently,  she  whose  husband  is  deceased  should  support,  in  propor- 
tion to  her  ability,  the  same  persons,  and  do  the  same  acts,  in  the  same 
manner  in  which  her  husband,  when  living,  supported  those  persons,  and 
did  those  acts.  But  it  is  not  absolutely  necessary  that  she  should  fulfil  the 
same  voluntary  offices  which  her  husband  did,  such  as  supporting  Brdhmanas 
resident  in  the  same  town  and  the  li^.  This  is  deduced  from  the  term 
<<  unproteoted  persons.*^  The  inference  i»  also  t^e  same  when  any  other 
Buooeeds  to  ike  esUU&  ofi^  deceased. 

Others  deduce  from  tjie  ex;^^;essipn  "  honour  with  food  consecrated  to 
the  gods  and  the  manes,"  that  pious  offerings  are  alone  positively  directed ; 
hence  occasional  presents  of  food  and  appaiel  and  the  like  arQ  suggesU^^ 
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notat^ilM  mainten^noe :  and  this  is  reanoaable;  foTf  Sag9s  have  not,  igf 
«ii^*^(i^i0ii,  eomposed  books  in  conformity  with  the  present  practioo; 

JiMuTAYAHAKA,  too,  after  saying  *  the  widow  should  give  the  nnoles  «f 
her  huHband  9uffieimU  fufuU^  in  proportion  to  the  estate,  for  his  obsequies 
and  for  other  ceremonies/  adds,  this  is  suggested  by  the  term  *'  food  oonse* 
crated  to  the  maues ;"  (for  so  the  word  is  explained  in  tlie  Dictionary  of 
Amx&a,)  By  ''  paternal  uncles"  are  meant  the  9apinda$  of  her  husband  ; 
by  '*  daughter*s  sons,"  the  offspring  of  his  daughter ;  by  "  sister's  sons,"  the 
children  of  his  sisters ;  by  ''  maternal  uncles,"  the  family  of  his  mother.  To 
these,  and  to  others  standing  in  a  similar  relation,  she  should  give  it ;  not, 
whUe  these  exist,  to  the  relatives  of  her  father;  for  the  text  (GCCXCIX  6) 
would  be  unmeaning :  but,  with  their  asaei^t,  she  may  give  as  much  as  she 
pleases  to  the  kinsmen  of  her  own  father  and  mother.  ITIbbda  declares  it 
(Book  IV,  v.  XlII). 

With  food  consecrated  to  the  gods  and  the  manes,  a  widow  must  show 
due  honour  to  the  sons  of  her  husband's  daughters,  to  his  paternal  uncles, 
and  the  rest.  Thus  she  ought  not  to  bestow  presents  on  the  family  of  her 
own  father,  without  honouring  with  gifts  the  family  of  her  husband.  For 
the  sake  of  this  explanatory  repetition  the  text  (CCGXGIX  6)  is  propounded. 

But  others  expound  the  precept  of  NIuisda  (Book  IV,  v.  XIII)  as 
signifying,  that  the  nearest  kinsman  in  (he  family  of  her  husband  has  autho* 
rity  in  the  disposal  of  property,  that  is,  in  donation.  She  may  give  a  present 
to  that  person  on  whom  the  kinsman  of  her  husband  bids  her  confer  one ; 
she  may  bestow  that  which  he  bids  her  give  away.  The  person  who  receives 
the  present  is  considered  as  receiving  it  from  her  husband;  for  she  is 
dependent  on  her  lord  even  ofUr  his  decease.  **  With  Ibod  consecrated, 
Ac,"  (CCCXCIX  6)  ;  with  victuals  saered  to  the  manes,  that  is,  with 
a  irdddia  afber  death ;  and  with  maintenance,  that  is,  with  food  and  the 
Hke  during  life :  conformably  to  the  literal  sense  of  the  verb  pri,  cherish 
and  fill.  But  some  lawyers  expound  the  same  phrase,  '  honour  the  paternal 
uncles  of  her  husband  and  the  rest,  at,  (eavya)  the  rites  sacred  to  progenitors, 
and  at  (fdrta)  the  rites  sacred  to  the  gods.' 

Udatacaba  explains  "  faithful  to  her  lord"  (CCCXCIX  4),  firm  in  the 
figid  duties  of  a  faithful  widow.  The  definition  of  such  a  woman  is  delivered 
by  Harita  (Book  IV,  v.  CVII) :  suffering  pain  when  her  lord  endures  it, 
that  is,  affected  in  mind  by  similar  anguish  ;  cheerful  when  he  is  so,  affected 
by  joy  proceeding  from  his  gladness;  in  his  absence,  pining  under  the 
anguitih  of  separation,  and  squalid  through  neglect  of  ornaments  and  dress ; 
who  dies  when  he  expires,  that  is,  follows  him  in  death :  the  woman  who 
does  so,  such  a  virtuous  woman,  we  say,  divering  her  mind  from  impure 
desires,  such  as  lust  for  other  men  and  the  like,  must  be  considered  as  trufy 
faithful  to  her  lord.  Consequently,  since  she  cannot  herself  offer  the 
monthly  irdddhas  and  the  rest,  if  she  follow  her  husband  in  death,  the 
causal  form  of  expression  in  the  phrase  '*  cause  to  be  offered,"  is  pertinent. 

She  who  is  owner  of  the  thing  to  be  offered  must  oommimd  the  irdddha 
to  be  given  :  the  Sage  acknowledges  her  to  be  the  proprietor  of  the  whole 
estate  so  IpDg  as  ahe  lives.  Other  texts  must  be  also  expounded  in  a 
similar  manner.  Such  is  the  opinion  of  this  commentator,  But  that  19 
not  admitted  by  Cbcakpeswaba  and  the  rest ;  for,  blameless  widows  endowed 
ivith  every  quality  but  this  of  the  strictest  fidelity  to  their  lords,  (wMeh 
implies  their  turning  mih  the  corpse,)  would  liave  no  title  qf  succession* 
That  the  text  of  CiTXAXAirA  (GCCCLXXVII 2)  would  be  nenrly  irrelevant, 
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is  an  objectioit  to  that  interptetaticFn.  Tht  remai^  in  the  Metndoara  u 
therefore  just,  that  rigid  eondnct  here  flignifies  the  strietest  lule  pracribe4 
to  widows  toko  choose  to  iurmve  their  huelmndi. 

If  the  woman  be  already  inteeted  with  the  estate,  her  enjojment  of  it 
is  of  course  legal :  and  it  is  therefore  superfluous  to  say  "  let  her  enjoy  it  ;**^  * 
for  there  can  be  no  divine  command  enjoining  that  which  is  already  deduced 
from  a  secular  maxim.  Neither  can  a  positive  precept,  that  she  must 
indispensably  enjoy  it,  be  conveyed  hf  this  itsrt ;  for  it  would  establish  a 
moral  consequence,  and  she  would  be  guilty  of  ft  spiritual  offence  if  she 
should  happen  not  to  enjoy  it.  Consequently,  the  enumeration  of  rites  is 
here  an  explanatory  prece{)t;  the  eonstruction  therefore  is,  she  shall  do 
nothing  but  enjoy  the  estlite  of  her  lord,  ihat  m,  the  wealth  of  no  other. 
It  must  not  be  questioned,  whether  the  care  ofpropertyy  and  the  like,  be 
not  thus  prohibited.  A  rule  conveys  an  exception  of  that  which  is  similar, 
hiU  not  identical ;  and  an  explanatory  re|)etition  also  is  a  special  role  :  but 
a  preceptive  one,  which  is  different  from  an  explanatory  repetition,  is  neaiij 
technical,  or  founded  on  acceptation.  Hence  the  infetenoe,  that  a  widow 
shsll  not  make  a  giffc  or  other  alienation  of  her  husband's  wealth  devolving 
on  her  by  the  failure  of  male  iuue.  Accordingly  JiMirrATAHANA  remarks^ 
a  widow  shall  only  enjoy  the  estate ;  she  ought  not  to  give  it  away,  mortgage, 
or  sell  it.  It  appears  from  the  term  "  ought  not,'*  that,  if  she  do  so,  the 
act  is  valid :  but  the  giver  shall  be  amerced  for  bestowing  that  which  ought 
not  to  be  aliened,  as  is  directed  by  the  text  of  Nabsda  (Book  II,  Chap. 
IV,  V.  LXVII). 

RAeHUHAKBAVA  acknowledges,  that,  for  the  purpoie  of  raising  her 
husband  to  a  region  of  bliss,  a  wife  may  give  away  property  left  by  bim^ 
and  devolving  on  her  by  the  failure  of  male  tune.      Hefice  it  is  underatoody 
that  she  ought  not  to  do  so  for  any  other  purpose.      YACHsaPATl  Bhaita- 
CHABYA  haa  delivered  the  same  exposition.    Bhayabbta  also  ooneurs  neady 
in  the  same  opinion.     It  is  said  in  the  VvMa  Ohimtdmenif  '  as  wom«ii 
are  declared  by  positive  texts  to  be  incapable  of  giving  away  or  otherwiae 
aliening  immoveable  property  bestowed  on  them  by  their  husbands,  ao  axe 
they  incapable  of  aliening  the  landed  estate  of  their  lords.'      Wealth  given 
by  a  husband  here  signifies  that  which  has  been  conferred  by  him  on  his 
wife  to  be  her  absolute  property,  as  explained  by  Nabxda  (XYI).     A 
woman  has  independent  power  to  give  away  or  otherwise  aliene  moveable 
effects  given  to  her  by  her  husband,  but  not  immoveable  property.      So  the 
Vivdda  Chinidmeni,  It  appears  from  this  declared  incapacity  and  dependence, 
that  the  donation  is  void,  being  made  by  a  person  incompetent,  and  not 
independent.      Accordingly  a  woman  is  pronounced  subject  to  the  control 
o(the  nearest  kinsman  on  her  husband's  side,  in  respect  of  gift,  which  is  aa 
alienation  ;  as  appears  from  the  term  "  authorifcy**  in  the  text  of  Nabsba. 
(Book  IV,  V.  XIII).      Modern  lawyers  do  not  concede  to  this  (pinion ;  for 
the  validity  of  a  gift  made  by  the  owner  should  not  be  impugned  while  no 
special  text  pronounces  it  void.     As  for  the  declared  subjection  of  women  to 
the  control  of  the  nearest  kinsman,  when  deprived  of  husband  ftnd  son,  i^ 
*  does  not  thence  appear  that  the  gift  made  by  her  is  void ;  for  the  impliecl 
object  of  the  text  is  only  to  show  sin  in  not  subjecting  herself  to  the  eotOrt^l 
cf  kinsman  on  the  fausband*8  side ;  and  it  coincides  with  &  text  of  tlie 
Mahdbhdraia,  signifying,  that  women  ought  not  to  wafite  the  property 
of  their  lords  (COCCII).      Accordingly  wealth  is  giTen  away  by  a  womaui 
for  the  sake  of  raising  her  husband  to  a  region  of  bliss.    As  a  text  formesiy 
cited  (Book  II,  Chap.  IV,  v.  XIV)  showd,  that  immoveable  property  oagr|)% 
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not  to  be  given  away  without  the  assent  of  sons,  iKit  that  the  donation 
is  impracticable :  so  should  the  same  be  also  established  in  the  prest^nt 
instance  ;  for  the  same  reasoning  is  equally  apposite. 

It  is  argued,  that  tl>e  text  of  the  Mahdbhdrata,  and  that  of  ClTTiTAi^A 
<CCGCII  and  CCCCLXXYII  2),  dedanug  present  enjoyment  to  be  the 
•only  fruit  derived  by  a  woman  from  her  wealthy  forbid  the  transfer  of  tuch 
property  to  another ;  whence  it  fully  appears,  that  her  disposal  of  it  at 
pleasure,  otherwise  than  by  the  simple  use  of  it,  or  by  donatbn  for  the 
benefit  of  her  lord,  as  authorised  by  another  text  (CCCCI),  is  invalid.  It 
should  not  be  asked,  why  is  it  not  said  the  wife  shares  only  food  and  apparel, 
but  the  brothers  or  other  heirs  have  the  ownership  ?  Were  it  so,  they 
might  immediately  give  or  sell  it.  Kor  should  it  be  affirmed  that  the  gift 
is  not  void ;  because  wealth  devolving  on  the  wife,  by  the  failure  of  male 
inuBy  is  not  entunerated  among  things  of  which  tiie  donation  is  null,  in 
treating  of  subtraction  of  Gift,  Not  being  enumerated  among  those  which 
ought  not  to  be  given,  ib  would  fall  into  the  class  of  things  which  may  be 
Aliened.  Is  it  suggested,  by  texts  belonging  to  that  title,  that  %\\\»  property 
may  not  be  given,  or  that  the  gift  is  void  ?  On  this  point  there  is  no  ground 
of  preference. 

But  that  argument  is  wrong;  for  "  may  enjoy,"  a  term  employed  in 
the  form  of  an  explanatory  precept,  fully  shows  that  a  woman  should  do  no 
•other  act  but  simply  enjoy  the  property  :  whence  it  follows,  that  she  ought 
not  to  give  it  away,  nor  otherwise  dispose  of  it.  In  the  case  of  an  explana- 
tory precept,  it  does  not  appear  that  a  different  act  is  void.  Were  it  so,  it 
would  follow,  from  tlie  maxim  '^eat  certain  five-toed  animals,"  tluit  the  act 
of  eating  five-toed  animals,  other  tlian  the  porcupine  and  the  rest  of  five 
such  creatures  which  may  be  lawfully  eaten,  is  null.  Nor  is  that  admisi^ible  ; 
for  it  does  sometimes  happen,  that  human  flesh,  or  that  of  monkeys  and  the 
like,  is  inadvertently  swallowed,  and  both  consequences  of  appeasing  hunger 
and  nourishtng  the  eater  do  actually  follow.  No  reasoning  being  offered 
against  the  validity  of  the  gift,  when  the  paternal  estate  inherited  on  failure 
of  nearer  heirs  is  given  away  by  a  daughter,  in  preference  to  whom  a  wife 
would  have  succeeded,  it  does  not  seem  congruous  that  a  gift  should  be  null 
which  is  made  by  a  wife  who  succeeds  in  preference  to  a  daughter,  and  who 
is  declared  by  sacred  ordinances  to  be  half  the  body  of  her  lord^  and  who 
expends  property  of  her  husband  during  his  life.  It  should  not  be  answered, 
•  you  yourselves  must  admit  the  inferiority  of  the  wife  compared  with  the 
slaughter ;  for  yo\i  do  not  prohibit  the  donation  of  tlie  paternal  estate  by  a 
daughter  to  whom  it  has  descended,  but  you  forbid  tiie  alienation  of  her 
husband's  estate  by  a  wife  on  whom  this  has  devolved.'  Although  a 
daughter  be  permitted  to  make  a  donation,  the  inferiority  of  a  wife  com- 
pared with  her  is  not  thereby  suggested;  for  a  widow  should  liv^  in  the 
practice  of  austerities  with  extinguished  passions,  refraining  from  pleasure 
able  food,  bed,  and  other  gratificati(ms,  which  she  may  desire,  because  she 
ought  to  devote  herself  being  as  it  were  the  property  of  her  hushand,  to 
ihis  sole  service.  In  like  manner,  she  must  not  dispose  of  other  property  of 
ther  lord,  xmless  for  his  benefit ;  she  oug^t  to  observe  the  rigid  duty  of 
carefully  preserving  it.  This  also  is  a  duty  strictly  incumbent  on  her,  not 
to  appropriate  the  wealth  of  her  lord  to  civil  purposes,  any  more  than  con- 
aecrated  property.  A  gift  or  other  alienation  made  by  the  wife  is  therefore 
Talid,  though  blamesU>U :  however,  the  king,  informed  by  the  heirs,  should 
duly  punish  her,  not  the  accepter  of  that  donation ;  for  no  law  authorizes 
his  punishment.    Soeh  is  the  rule  of  decision  established  by  modern  opinions. 
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But  the  text  of  ]S"areda  (Book  II,  Ch.  IV,  v.  LXVII)  U  authority  for 
chastising  a  widow  who  alienes  such  propfirty. 

If  nothing-  ought  to  be  given  by  a  wife,  may  she,  or  may  she  not,  give 
money  to  the  king  l3y  way  of  fine  when  she  has  committed  a  sin  deserving 
pecuniary  punishment  P  She  must  necesftarily  pay  the  fine  by  way  of  atone- 
ment: the  prohibition  relates  to  pjh  and  payments,  other  than  gtich  ai  are 
positivelif  ordained.  In  like  manner,  if  unable  to  undergo  abstinence  or 
otiier  penance,  she  must  give  a  milch  cow  or  the  like ;  and  gifts  or  other 
alienations  must  be  made  for  the  sake  of  attaining  the  region  of  bliss. 

cccc. 

Vyasa:— After  the  death  of  her  husband,  rigidly  practising  the 
austerities  of  a  student  in  theology,  the  widow  should,  after  bathing, 
daily  present  water  to  tlie  manes  of  her  husband  from  the  hollow  of 
both  hands  ^otn^ : 

2.  Day  after  day  let  her  perform  with  humility  the  worship  of 
deities ;  and,  constantly  fasting  at  appointed  iimes^  adore  Vishnu  : 

3.  Let  her  give  presents  to  the  chief  of  priests,  that  her  purity  may 
be  augmented ;  and  observed  the  forms  of  austerity  prescribed  by 
law. 

4.  A  woman,  ever  assiduous  in  her  duty,  thus  redeems  both  her 

husband  abiding  in  another  world,  and  herself,  0  beauteous  female ! 

She  should  present  water  from  the  hollow  of  both  hand  a,  in  the  form  of 
an  oblation.  Tlie  worship  of  Yishnit  must  be  performed  on  the  twelfth 
lunar  day  ;  she  must  fast  on  the  eleventh.  By  the  word  *' constantly,'*  it  ia 
suggested  that  tins  should  never  be  omitted  on  the  appointed  dat/e. 

CCCCI. 
Smrttij  cited  in  the  D&yabhbga  tattoa  and  Madana  pdrijdta: — What- 
ever is  most  desirable  in  this  world,  whatever  most  delighted  her 
husband,  that  roust  be  given  to  some  virtuous  man  by  a  widow 
anxious  to  gratify  her  lord. 
No  other  gift  or  alienation  ought  to  be  made :  so  in  the 

CCCCII. 
Mah&bhdrata ; — Simple  enjoyment  is  declared  to  be  the  fruit  which 
women  gather  from  the  heritage  of  their  lords;  on  no  account 
should  they  waste  the  estate  of  their  husbands. 

On  this  JiHUTAVAHAiTA  remarkft,  enjoyment  might  aUo  consist  in  the 
wear  of  delicate  apparel  and  the  like ;  but  such  use  only  is  approved  which 
la  requisite  for  the  welfare  of  her  body,  because  she  confers  a  benefit  on  her 
lord  by  the  preservation  of  her  person.  In  like  manner,  gift  or  other 
alienation  for  his  obsequies  is  approved.  Accordingly  the  legislator  says, 
wofmen  should  not  waste  the  estate  of  their  husbands  ;  and  the  dissipation 
of  it  consists  in  expenses  Dot  necessary  for  the  owner  of  the  estate.     Hence, 
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if  she  cuiDot  otherwise  mibsist,  hypotheeotton  is  permitted  ;  if  she  ouinot 
even  thw  maintain  herself,  s«k  is  also  permitted;  foit  reason  shows  no 
distinction* 

"Afterwards,  the  legal  heirs  shall  take  it"  (CCCCLXXVII  2)  ;  the 
meaDiiig  is,  *  after  her  they  shall  ohtain  it.'  Heirs  are  those  persons  whom 
the  law  permits  to  take  the  effects  in  right  of  affinity  or  relation.  In 
answer  to  the  question,  whose  effects  P  the  wife  being  readily  offered  as  the 
nearest  term  in  the  senienedf  does  it  not  follow  that  a  sister's  son  and  the 
rest,  who  are  legal  h^rs  of  the  wife's  ezclusiTe  property,  shall  take  the 
estate  F  Ko ;  for,  were  it  so,  their  succession  being  established  of  course, 
this  precept  weald  be  SQperflnoas.  It  should  not  be  answered,  that  the 
text  (DXIII)  relates  to  weidth  technically  cnlled  the  peculiar  property  of 
women :  hence  an  estate  inherited  on  failure  of  nearer  heirs  is  not  included 
in  thai  laws  and  this  precept  is  therefore  pertinent,  as  it  declares  the  sue* 
cession  to  inherited  effects.  That  text  (DXIII)  is  not  naturally  restricted 
to  the  property  of  women  technically  so  called ;  this  maxim  is  therefbre 
propOWided  i&  Umii  that  law.  Consequently,  he  who  would  have  imme- 
diately succeeded,  were  she  then  proved  not  to  be  living,  shall  alone  succeed 
when  she  dies  after  a  title  has  been  intermediately  vested  in  her.  This  rule, 
which  has  the  sanction  of  RAaHimANnAirA,  JiMifi^AYAHANA,  and  the  rest, 
should  be  respected. 

But  the  authors  of  the  Retndeara  and  VtwUa  Chinidmeni  contend,  that 
a  wife  cannot  give  away  the  immoveable  property  of  her  husband,  which  has 
devolved  on  her  by  the  failure  of  male  issue :  but  she  may  give  away  move- 
able effects;  they  expound  the  text  of  CItyayaka  (GCCCLXXYil  2)  as 
relating  to  the  personal  estate  of  her  husband,  which  has  devolved  on  her. 

That  is  liable  to  objection :  for,  the  text  is  expounded  by  Jih^aya- 
fiAKA  as  relating  to  the  peculiar  property  of  a  woman  given  her  by  her 
husband :  and  their  exposition  is  improper,  because  the  text  contains  the 
words  "  after  the  death  of  her  husband  ;**  else,  since  his  estate  cannot 
devolve  on  his  wife  unless  he  be  dead,  it  would  be  superfluous  to  say,  "  after 
the  death  of  her  husband.*' 

TicHSSPATi  BhattaohIbya  explains  this  law  as  relating  to  ornamental 
apparel  or  the  like  given  by  her  husband,  and  worn  by  the  wife  unforbidden 
by  him  .*  that  also  is  the  exclusive  property  of  the  woman,  under  the  text  of 
Mkku  and  Vishnu  (CGCCLXXYIII).  Ornamental  apparel,  though  not 
given  by  her  lord,  but  worn  with  his  assent,  is  in  so  much  only  the  exclusive 
property  of  a  wife :'  so  the  MidhAiit'hi.  Herein  the  Vivada  Chinidmeni 
also  concurs ;  and  hence  she  may  dispose  at  pleasure  of  such  ornamental 
appsrel  after  the  death  of  her  lord.  But  what  must  she  do  while  he  is 
living  P  This  question  is  answered  by  the  last  hemistich  of  the  text  of 
ClTYAYANA,  ''  as  long  as  he  lives  let  her  preserve  it*'  (GCCCLXXII  2)  : 
consequently,  her  ornamental  apparel  must  not  be  given  away  while  he  is 
living ;  since  it  was  not  spontaneously  bestowed  by  her  husband,  it  must  be 
established,  that  she  has  not  independent  power  over  it,  as  over  other  sorts 
of  property  possessed  exclusively  by  women.  This  commentator  so  explains 
the  tec&t :  lie  reads  the  letter  i  joined  io  eehia  the  last  measure  of  the  verse 
(oeh^yM  tat  miU*  ngatkd)^  and  thus  expounds  that  reading :  if  she  dispose 
of  it,  she  must  bestow  it  on  his  family  and  no  other.  Hence  also  it  follows, 
that  moveables  received  on  the  desrtih  of  her  husband  must  not  be  aliened  at 
pleasure* 

ol 
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Among  authors  attributing  ▼arjous  meanings  to  the  text  of  a  legislator, 
is  it  not  improper  to  rejeot  the  opinion  of  an  ancient  lest  that  of  a  modem 
one  to  be  contradicted  r  it  should  not  be  argued,  that  it  is  proper  to  set 
aside  the  opinion  maintained  by  authors  of  other  provinces,  (for  these 
commentators  belong  to  the  Mait^hUa  school),  in  favour  of  one  maintained 
by  an  author  of  our  own  country.  They  are  sometimes  cited  as  authority 
by  our  own  countrymen.  The  established  rule  of  another  province  is  deemed 
fit  by  virtuous  men  of  the  present  day. 

The  text  is  thus  expounded  in  the  Tivdda  Betndeara  and  other  works: 
in  respect  of  a  wife,  the  estate  of  her  husband  is  of  two  sorts ;  wealth 
devolving  on  her  by  the  death  of  her  husband,  and  that  which  is  held  by 
her  as  property  during  his  life,  in  right  of  her  alliance  with  him,  under  the 
text  which  declares  property  common  to  the  married  pair.  Wealth  devolv- 
ing on  her  htf  hie  death  is  again  of  two  sorts,  moveable  and  immoveable  :  the 
personal  estate  of  her  husband,  which  has  descended  to  her,  she  may  dispose 
of  at  pleasure  under  the  text  above  quoted  (CCCGLXXYII 1) ;  but  w^th  . 
received  during  his  life  at  her  marriage,  on  account  of  her  alliance  with  hex 
husband,  she  must  preserve  so  long  as  he  lives.  Supposing  his  death,  where 
must  it  then  be  placed  by  the  wife  P  In  reply  to  that  question,  the  legisla- 
tor propounds  the  law  concerning  the  immoveable  estate  of  a  deceased 
husband:  she  must  go  {eshapayit)  to  his  family,  meaning  to  that  of  her  lord  ; 
otherwise,  that  is,  on  failure  of  his  family,  she  may  enjoy  it  living  with  her 
spiritual  parents,  namely,  her  own  father  and  the  rest.  It  should  not  be 
argued,  that  this  text  properly  relates  to  the  gifts  of  affectionate  kindred,  as 
supposed  by  Helatvdha  and  the  Fdrydta,  because  it  is  delivered  under 
that  head.  Were  it  so,  the  question,  what  must  be  done  with  the  estate  of 
her  lord  devolving  on  her  ?  would  not  be  satisfied  ;  the  other  exposition  is 
therefore  proper,  in  consequence  of  that  question :  and  authors  acknowledge, 
that  an  interpretation,  which  resolves  a  doubtful  and  unsatisfied  question, 
should  be  preferred  to  one  which  accords  with  the  context,  and  with  the 
subject  treated  in  the  place  where  the  text  may  have  been  propounded,  hut 
which  leaves  the  question  unanswered. 

The  inference  is  denied ;  for,  expounding  with  Yachxbfati  BhattI- 
chAbta,  the  first  verse  (CCCCLXXVII  2)  as  relating  to  the  gift  of  affec- 
tionate kindred,  and  the  second  verse  (CCCCLXXVII  2)  as  relating  to  the 
estate  of  her  lord  which  has  devolved  on  her,  digression  is  thus  avoided,  and 
the  question  is  satisfied. 

But  other  lawyers  thus  explain  the  texts  of  CatyItaita  (CGCGLXXV 
3,  and  CCCCLXXVII  1  and  2) :  having  received  *'such  a  gift  from  affec- 
tionate kindred,"  that  is,  wealth  presented  through  natural  affection  by  her 
own  father  and  kinsmen,  or  by  her  father-in-law  and  the  rest,  she  has 
absolute  exclusive  dominion  over  it ;  hence  she  may  at  pleasure  give,  sell,  or 
otherwise  aliene  it.  But,  in  respect  of  wealth  given  by  her  husband,  there 
is  a  distinction :  during  his  life  she  must  preserve  it ;  after  his  death  she 
may  act  as  she  pleases ;  but  if  she  be  incapable  of  guarding  it  herself  she 
must  commit  it  to  his  family.  By  this  declared  exception,  she  has  not 
absolute  dominion  during  the  life  of  her  husband  over  wealth  given  by  him, 
though  she  have  such  power  over  other  gifts  from  affectionate  kindred. 
Or,  otherwise  expounding  the  texts,  a  gift  from  affectionate  kindred  is  three- 
fold :  one  presented  to  a  woman  by  her  own  father  and  the  rest ;  ornamental 
apparel  or  the  like  worn  with  the  assent  of  her  husband,  though  not  given 
by  him ;  and,  lastly,  immoveables  bestowed  on  her  by  her  husband.  Concern- 
ing the  first  sort,  namely,  property  moveable  or  immoveable  given  her  by 
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h»  own  psrenty  by  her  b&er-in-law  and  bo  forth,  and  ooncerning  moveables 
bestowed  on  her  by  her  husband,  the  legislator  propounds  the  first  verse 
(COOCLXXY  8).    Conoeming  the  second  sort,  namely,  ornamental  apparel 
and  the  like  worn  by  her  with  the  mere  oonsent  of  her  husband,  he  propounds 
the  second  verse  (CCCCLXXYII 1).      After  the  death  of  her  lord,  she  is 
permitted  to  dispose  of  this  at  pleasure ;  what  must  be  done  while  he  lives  P 
To  this  question  the  legislator  replies,  "  let  her  preserve  it."     If  she  cannot 
herself  guard  it,  what  must  she  do  P    To  this  question  he  also  replies,  she 
must  commit  it  to  his  family,  that  is,  to  the  offiipring  of  her  husband,  and 
so  forth,  not  to  her  husband  himself;  for,  since  it  was  not  given  by  him,  it 
cannot  be  supposed  that  he  may  take  it :  the  meaning  therefore  is  this ;  a 
woman  shall  not  aliens  such  effects,  even  though  she  wish  to  give  them 
away,  because  she  cannot  herself  preserve  them.     The  alienation  of  immove- 
ables given  her  by  her  husband  is  forbidden  by  Nabeda  (CCCCLXXYI); 
what  then  must  be  done  by  a  woman  in  regard  to  such  immoveables  p   On 
this  question  the  legislator  propounds  the  third  verse  (GCCCLXXYII)  :  a 
supposed  occasion  of  enjoyment  arises  from  the  term  childless ;  but  a  widow 
who  has  a  son  cannot  properly  use  the  estate,  because  she  is  supported  by 
him.     Since  NIbsda  ordains  the  resumption  of  the  exclusive  property  of 
disloyal  women  (CCCCY),  this  legislator  adds,  "preserving  inviolate  the 
bed  of  her  lord  ;"  and  since  that  is  most  arduous,  he  further  says,  '^  strictly 
obedient  to  her  spiritual  parents,"  that  is,  to  the  father  of  her  husband  and 
so  forth,  or,  on  failure  of  such  guardians^  to  her  own  father  and  the  rest. 
The  widow  may  enjoy  that  estate  with  frugality ;  she  must  not  be  prodigally 
expensive :  such  is  the  meaning.      She  may  consequently  use  it  to  support 
life,  but  not  to  wear  delicate  apparel  or  the  like.     "  Until  she  die  ;"  from 
this  explanation  of  enjoyment  it  follows,  that  donation  is  prohibited*    On 
whom  shall  that  estate  devolve  after  the  death  of  the  widow  ?  The  legislator 
replies,  *'  the  legal  heirs  shall  take  it ;"  that  is,  the  heirs  of  the  peculiar 
property  of  the  woman :  this  is  a  repetition  intended  to  satisfy  a  doubtful 
question.    Or  the  legal  prohibition  of  giving  away  immoveables  received 
from  a  husband,  although  they  become  the  property  of  the  woman,  prevents 
their  descent  to  any  other  than  the  heir  of  her  husband  ;  after  the  death  of 
the  widow,  his  heirs  shall  therefore  take  the  estate:  and  this  interpretation 
has  not  been  noticed  by  ChahdIbswaba  and  the  rest,  nor  by  JiicfriAviHAirA 
and  his  followers.     But  it  is  inserted  in  this  place,  because  it  is  irregular  to 
consider  as  a  repetition  what  may  be  explained  as  an  original  precept ;  and 
a  question  does  arise  whether  immoveables  received  from  a  husband,  which 
ClTTlTAirA,  when  treating  of  the  exclusive  property  of  a  woman  received 
from  affectionate  kindred,  forbids  her  to  aliene,  shall  or  shall  not  descend 
after  her  death  to  other  heirs  than  those  of  her  husband. 

If  immoveables,  though  voluntarily  given  by  her  husband,  cannot  be 
aliened  by  the  wife,  she  cannot  of  course  give  away  immoveable  property 
devolving  on  her,  and  of  which  she  becomes  the  true  owner :  admitting, 
therefore,  that  the  landed  estate  of  her  husband,  which  has  devolved  on  the 
wife  by  failure  of  issue  male,  ought  not  to  be  given  away,  on  whom  shall 
such  her  estate  (not  aliened,  but  long  preserved  by  her,)  devolving  when  she 
dies,  after  earefuUf  preserving  the  inherited  immoveables  of  her  lord  P  The 
answer  is,  since  the  law  shows  the  elaim  of  a  woman's  heirs  to  be  restricted 
to  that  which  is  technically  called  her  exclusive  property,  they  are  legally 
inespable  of  this  succession :  the  claim  of  her  husband's  heir,  suggested  by 
the  tenor  of  the  snbject,  is  therefore  established ;  and  he  whose  title  would 
have  been  proved,  if  she  had  not  been  living,  has  the  right  ofstieeeiskm  after 
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her  death.  This  method  is  followed  by  3iutikyi^ASk  ia  the  oima  9f  » 
diioghteir.  It  should  be  here  remarked,  that  although  s^me  acknowledge 
tbe  hiftsband's  rigbt  to  that  which  his  wife  has  gained  by  painiirngf  amd  other 
arts  or  the  like,  still,  since  she  is  principally  considered  in  the  instance  of 
such  wealth,  it  should  be  taken  by  her  heirs ;  it  is  the  same  en  th«  opinion 
of  those  who  do  not  acknowledge  any  claim  of  the  husband  on  eueh  property. 
How  can  the  heirs  of  a  woman,  who  are  declared  to  be  snocessors  to  that 
only  which  is  technically  called  her  exclusive  property,  have  a  right  to  take 
this  inheritance  P  As  the  heirs  of  her  lord  succeed  to  what  chiefly  belongs 
to  him,  so  her  own  heirs  claim  what  appertains  chiefly  to  the  wife :  in  the 
silence  of  the  law  this  is  a  reasonable  maxim.  Thus  do  these  authors 
explain  the  rul*^,  grounding  their  interpretation  of  it  on  the  opinions  of 
fisidTUDHA  and  the  Fdrijdta. 

This  exposition  follows  all  authorities  in  forbidding  the  alienation  of 
immoYeables  devolving  on  a  woman  by  the  death  of  her  hushand,  and 
in  a£9rmiDg  the  succession  of  his  heir  to  such  immoveables  :  it  follows  the 
Vwdda  Retndeara  and  Vivdda  Chintdmeni,  in  permitting  a  woman  to  give 
or  sell  at  pleasure  the  moveable  effects  of  her  husband  devolvinfr  on  her  hf 
failure  ofUeue  male;  it  follows  the  obvious  sense  of  the  text  in  admitting 
his  heirs  to  succeed,  after  the  death  of  the  wife,  to  immoveables  given  by 
her  husband  ;  and  on  this  point  the  interpretation  of  VIchsbpati  BhattI- 
CHABTA  surpasses  that  delivered  in  the  Vivdda  Retndeara  and  Vivddm 
Chintmmeni.  According  to  the  Retndeara  and  the  rest,  the  moveable 
effidcts  of  her  husband,  which  had  devolved  on  the  wife,  go  after  her  death 
to  her  own  heirs ;  for  the  text  above  cited  (CCCCLXIVII  2)  relates  only 
to  immoveable  property.    This  must  be  acknowledged  hjf  ihoee  authort. 

Texts  of  legislators,  which  contradict  the  universal  succession  of  the 
wife  to  the  estate  of  him  who  leaves  no  male  issue,  are  now  oitedi  that  they 
may  be  expounded. 

CCCXJIIL 
Sa^c'ha,  Lic'hita,  and  pAir'nfNASi :— The  effects  of  him  who  dies 
leaving  no  male  issue  go  to  his  I»^ther ;  on  failure  of  him,  let  both 
the  parents  take  it,  or  the  eldest  wife  ;  after  theeey  a  kinsman 
bearing  the  same  family  name,  a  pupil,  and^  loftUff  a  fellpw  student 
in  theology. 

First,  the  property  goes  to  a  brother ;  next,  to  both  parents.  Here  an 
alternative  is  mentioned  in  respect  of  the  wife ; '  or  she  shall  inherit,  that  jr, 
on  failure  of  both  parents.'    So 

OCOOIV. 

DftVALA : — ^Nezt  uterine  brothers  shall  divide  among  tibemselves  the 
heritage  of  one  who  leaves  no  male  issue;  or  daughters,  who  have 
an  equal  claim  to  it;  or  the  father,  if  he  survive  his  son : 

S»  OnfaihtTe  ofihemy  brothers  equal  in  class,  a  mother)  and  a  wife, 
succeed  in  order. 


Here  brothers  equal  in  class,  but  bom  of  differ^nt  mothen,  are  mcaat. 
Another  order  of  succession  is  thus  propounded ;  for  tbe  daughter  is  men- 
tioned t^  the  whole  brother ;  and  a  half  brother  on  Allure  of  the  father. 
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COOGV. 
NiBEDA :— Among  brethren,  if  any  one  die  naturally  or  civilly,  and 

leave  no  issue,  the  rest  may  divide  his  property  among  themselves, 

exciting  the  wealth  of  his  wives : 
2.     And  shall  support  them  until  they  die,  provided  they  preserve 

unsullied  the  bed  of  their  husband;  bat  from  other  widows  the 

heirs  may  resume  their  exclusive  property.* 
The  legislator  thus  demonstartes  the  succession  of  the  wife,  in  some 
instances,  when  the  king  does  not  take  the  estate  (CCCCXLVIII  2).  So 
YASiSHT'Hii  also  intimates,  that  the  estate  of  him  who  leaves  no  male  issue 
goes  to  his  brother,  although  his  wife  survive,  if  it  be  impossible  that  she 
should  bear  children  (CXVII).  Here  the  expression  **  until  they  bear 
sons"  (CXVII),  relates  to  widows  left  pregnant :  thus  Misra.  But  others 
hold,  that  this  rule,  which  supposes  a  share  to  be  set  apart,  even  if  it  be 
possible  that  she  should  bear  a  son  procreated  by  a  kinsman,  belongs  to 
other  ages :  a  reason  is  thereby  assigned  why  the  widow  shall  not  now 
inherit  if  brothers  be  living. 

The  succession  of  the  brother,  though  a  wife  survive,  and  of  the^wife, 
though  a  brother  survive,  has  been  propounded  by  various  legitlatori :  heuoe 
a  contradiction  \arises.  It  should  not  be  argued,  that  they  who  ordain  the 
succession  of  the  brother  in  preference  to  the  wife,  direct  a  maintenance  for 
the  widow ;  hence  texts  whioh  suggest  her  right  must  intend  by  implioatioa 
the  allotment  of  a  maintenance,  for  thus  the  precepts  mutually  ooiooide. 
It  is  expressly  declared,  that  a  wife  has  a  right  to  the  whole  property  left 
by  her  husband  (CCCCVIII). 

CCCOVI. 
Menu  :— If  brethren,  once  divided  and  living  again  together  as 
parceners,  make  a  second  partition,  the  shares  must  in  that  case  be 
equal ;  and  the  first-^born  shall  have  no  right  of  deduction. 

2.  Should  the  eldest  or  youngest  of  several  brothers  be  deprived  of 
his  share  bjf  a  civil  death  on  hu  entrance  into  the  fourth  order^  or 
should  any  one  of  tl^em  die,  his  vested  tmterett  m  a  share  shall  not 
wholly  be  lost; 

3.  But^  if  he  leave  neither  aon^  nor  mfey  nor  daughter^  nor  fathery  not 

mother^  his  uterine  brothers  and  sisters,  and  snch  brothers  as  were 

re-united  after  separation,  shall  assemble  and  divide  his  sbaro 

equally. 

BIlab^pa  observes,  ^  under  these  texts  of  Mnnr,  if  brethren,  after  a  first 
partitioD,  live  again  together  as  parceners  on  a  mutual  agreement  in  this 
iorm^  *^  that  property  whieh  is  thine  is  also  mine,"  and  iubeejuenth  make  4 
second  partition,  no  additional  portion  shall  be  given  to  the  &st-boru. 
fihould  any  one  of  them  be  deprived  of  his  share  by  his  entranee  into  the 
fourth  order  or  the  Hke,  or  by  natural  death,  it  shall  not  be  lost ;  but  his 


*  1%«  Tvnt  inserted  at  CGCC^yin  3  was  also  cited  in  tliif  place  inunadiately  after 
T.  CCCCV  ».  T. 
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Single  share  shall  be  computed  and  received  in  due  proportions  bj  his  uterine 
brothers,  even  though  not  re-united,  and  by  his  half-brothers  who  were 
re-united  with  him ;  and  a  fourth  part  must  be  given  for  their  nuptials  to 
tueh  o/his  uterine  sisters  who  had  not  already  received  a  quarter  of  a  share 
for  that  purpose :  and  this  allotment  of  a  fourth  part  to  a  sister  must  be 
understood  in  the  case  where  the  former  distribution  was  made  according 
to  the  number  of  mothers,  each  of  whom  had  bom  a  son  and  a  daughter. 
Such  being  the  sense,  brethren  re-united  sfber  separation  having  thus  recover- 
ed the  right  of  inheritance  (OCCCXXVI),  claim  the  estate  of  him  who 
leaves  no  male  issue,  in  preference  to  the  widow ;  but  she  would  succeed  to 
the  estate  of  one  who  left  no  male  issue,  and  who  was  not  re-united  wUh  hU 
breihrenJ* 

That  is  not  acknowledged  by  Jim^ayIhava  ;  for  the  text  of  YbIhas- 
PATI,  expressed  nearly  in  the  same  terms  with  that  of  Mavu,  shows  that  a 
brother,  even  though  re-united,  has  no  claim  if  the  wife  survive;  and 
JiTVTAviHANA  states  many  other  objections,  which  are  here  omitted  to  avoid 
prolixity  ;  for  his  purpose  is  attained  by  a  single  valid  objection. 

ccocvn. 

Vrihabpati  : — If  brothers  who  have  made  a  partition  become,  through 
mutual  affection,  re-united,  and  Qgain  make  a  division  of  their  joint 
property,  the  first-bom  has  no  right  to  a  larger  portion.    . 

2.  Should  any  one  of  them  die,  or  anyhow  seclude  himself  from  the 
world,  his  share  shall  not  be  lost,  bat  devolve  on  his  uterine  brother ; 

3.  But  she  who  is  his  sister  is  next  entitled  to  take  the  share:  this 

law  concerns  him  who  leaves  no  issue^  nor  wife,  nor  fieither,  nor 

mother. 

CvLL^CABHATTA  also  remarks  on  this  text  of  Mmn  concerning  a  reunit- 
ed brother,  '  this  must  be  considered  as  the  rule,  if  he  leave  neither  son, 
nor  wife,  nor  father,  nor  mother.'  But  VIohssfati  Mibba  affirms,  that  all 
texts  which  suggest  the  succession  of  brothers  in  preference  to  the  wife 
relate  to  the  estate  of  an  undivided  brother,  and  the  texts  cited  which 
suggest  her  succession  in  preference  to  them  relate  to  the  estate  of  a  husband 
w£o  has  made  a  partition  with  his  brothers ;  for,  if  he  die  before  the  distri- 
bution, it  cannot  be  affirmed,  "  this  was  the  property  of  her  husband,"  since 
all  the  brethren  are  joint  owners  of  that  wealth  :  the  widow  therefore  can 
have  no  title.  It  should  not  be  argued,  that  she  may  claim  partition  with 
the  brothers  of  her  husband,  and  take  his  share.  A  distribution  among 
among  brethren  being  permitted  after  the  death  of  both  their  parents,  an 
express  law  shows,  that  a  brother,  his  son,  grandson,  and  the  rest  shall 
receive  shares  (LXXIX) ;  but  no  law  declares  that  the  wife  of  a  deoened 
hroiher  shall  in  that  ease  take  an  allotment.  "Nor  should  it  be  argued,  that 
texts  which  propound  the  right  of  the  widow  establish  her  participattoiiy 
since  they  cannot  be  otherwise  pertinent.  These  texts  may  also  relate  to 
the  inheritance  of  divided  property,  and  may  therefore  be  otherwise  applied. 
Accordingly  Vasisht'ha  has  declared,  that  the  widow  of  a  childless  brother 
may  hold  a  share  until  she  bear  a  son  (CXVII).  In  fact,  that  allotment 
belongs  to  the  poithumoui  son  alone ;  but,  if  none  be  bom,  that  share  shall 
be  received  by,  and  distributed  among,  the  brothers.  Sooh  is  the  meaiiiiig ; 
for  the  words  **  until  they  bear  sons,"  would  be  otherwise  unmeamng. 
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This  again  does  not  appear  satisfactory ;  foi  the  partioipatton  of  ,the 
widow  is  d^aoed  froi^  the  word  ^  share"  in  the  text  of  Vriddha  Mxw. 
That  term  is  not  used  in  speaking  of  succession  to  an  estate  which  has  been 
ahready  divided,  for  it  carries  a  reference  to  some  entire  property ;  and 
when  this  thare  U  now  inherited,  there  is  no  total  of  which  U  i$  part 

CCCCVIIL 

VriddJia  Menu  : — A  widow. who  has  no  male  issue,  who  keeps  the  bed 

of  her  lord  inviolate,  and  who  striotly  performs  the  duties  of  widow* 

hood,  shall  alone  offer  the  cake  at  his  obsequies,  and  succeed  to  his 

whole  share. 

It  should  not  be  argued,  that  this  reading  (eritinam  aniam  labhSt)  rests 
on  the  authority  of  Jfii^TATlHiHA  and  others :  but  Misba  and  the  rest 
read,  succeed  to  his  whole  estate  {eriiinam  art^ham  lahhH)  ;  and  hence,  ac- 
cording to  this  la$t  reading,  it  does  not  appear  that  a  widow  shall  participate 
with  eo-heirt.  It  is  evident  from  the  text  of  ^Yi^aspati  (CCCCXGIX  8), 
that  she  shall  participate.  JiH^TAViHAKA  explains  the  term  which 
occurs  in  that  text,  (Mndbhi,)  as  signifying  uterine  brothert.  It  is  de- 
rived in  the  apposition  called  bdhubrihiy  and  intends  those  who  were  bom 
in  the  same  womb  (ndbii).  In  this  text  the  word  "  with*'  must  be  under- 
stood ;  and  the  third  case,  governed  by  that  particle,  signifies  '  at  the  same 
time,'  as  in  the  example,  "  the  lioness  sleeps  fearless  with  her  single  cub  ; 
the  female  ass  bears  her  burden  with  her  ten  colts  :'**  the  sense  of  the  text 
is,  ''  although  uterine  brothers  be  living,  the  wife  of  him  who  died  leaving 
no  male  issue  shall  succeed  to  his  share;"  that  w,  shall  inherit  the  allotment  of 
her  deceased  lord.  Accordingly,  the  following  mode  of  reconciling  ike  apparent 
eantradieUon  must  be  also  rejected :  '  the  text  above  cited  (CCCXC VIII) 
should  be  expounded  as  signifying  that  brothers  by  different  mothers 
shall  divide  the  estate  among  themselves ;  and  consequently  uterine  brothers 
have  a  claim  before  the  widow,  but  half-brothrrs  afler  her:'  U  must  he 
rejected^  because  the  text  of  Yrihaspati  shows  the  right  of  the  widow  to 
inherit,  although  an  uterine  brother  exist :  and  this  is  reasonable ;  for,  since 
the  devesture  of  her  husband's  property,  together  with  his  leaving  no  male 
issue,  is  a  general  cause  which  vests  property  in  the  widow  when  divided 
wealth  is  considered  ;  there  is  no  obstacle  to  prevent  its  vesting  in  her,  even 
though  the  wealth  be  undivided,  or  be  held  by  re-united  parceners.  The 
limitation  of  divided  property  is  there  improper,  because  it  would  be  trouble- 
some to  prove,  an4  no  law  ordains  it.  But  these  texts  are  nevertheless 
pertinent.     This  is  also  held  by  Jim^ayahana  and  the  rest. 

Chakdebwaba,  finding  in  the  text  of  VridtPha  Msktt  (CCCGYIII) 
the  words  '*  who  strictly  performs  the  duties  of  widowhood,"  and  deeming 
it  irregular  to  treat  that  as  a  superfluous  term  which  may  be  explained  as 
an  indiipemahle  condition,  aflSrms,  that  a  wife  who  does  so  is  alone  piefaned 
to  a  daughter,  to  a  brother,  and  the  rest ;  and  she  who  does  not  strictly  per- 
form the  duties  of  widowhood,  though  not  guilty  of  adultery,  shall  be 
merely  maintained  by  her  husband's  brother  and  kinsmen,  under  the  text  of 
HIbita  :  but  an  adultress  shall  be  banished  from  the  house^  conformably 
with  the  precept  of  NIbxda  (CGCCY  2). 

*  TlM  qaoUtioa  wsspsrtisL  Idteths  vtrsestlarffsfrointlieetliiesltrsatiieorCttlirA- 
cTA  Misba.  T. 
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OCCCIX. 

HiBitA : — A  woman,  widowed  and  young,  is  untractable;  but  separate 
property  must  always  be  given  to  wom^i,  that  they  may  pass  their 
destined  life. 

Succession  to  heritage,  in  right  of  good  qualities  only,  does  actually 
occur  in  the  case  of  adopted  sons.  Since  a  woman  has  not  yet  performed 
the  duties  of  widowhood  and  the  like,  how  can  she  have  a  title  to  the 
inheritaoee  immedtateljr  after  ihe  death  of  her  hu$baf»d  f  She  has  an  imme- 
diate title^  because  she  is  disposed  to  perform  those  duties ;  but  afterwards, 
if  her  propensities  happen  to  change,  she  forfeits  the  right  which  she  had 
fully  possessed.  "  Young''  is  mentioned  in  the  text  of  HIbita.,  as  indicating 
the  possibility  of  adultery.  By  youth,  that  age  is  not  strictly  meant ;  for 
any  woman,  though  young,  who  is  known  to  be  well  disposed,  has  the  right 
of  inheritance  by  universal  consent.  By  the  term  "  untractable"  is  suggest- 
ed the  neglect  of  the  duties  of  widowhood.  They  consist  in  refraining  from 
the  leaf  of  betel,  from  unction,  from  eating  of  vessels  of  zinc  (Book  lY,  v. 
CXXXIV),  and  from  sleeping  on  a  bed  (GXXXV),  and  so  forth,  and  in 
strict  abstinence'on  the  eleventh  lunar  day,  and  in  other  acts  of  mortification. 

CCCCX. 

FArr'HiNASi: — The  effects  of  him  who  leaves  no  male  issue  go  to  his 

brother:  on  failure  of  brothers,  his  father  and  mother  shdl  take 

iht  hefritagey  or  his  wife  not  distinguished  by  good  qualities,  his 

distant  kinsman  bearing  the  same  family  name,  his  pupil,  or  a 

fellow -student  in  theology. 

The  wife  not  eldest,  that  is,  noi  senior  hy  her  virtue,  or,  in  other  words, 
not  distinguished  by  good  qualities,  is  heiress  on  failure  of  the  fatiier  and 
mother ;  such  is  the  sense  of  the  text :  and  that  concerns  wealth  acquired 
by  the  man  himself  without  using  the  property  of  his  sire.  The  claim  of  a 
brother  is  prior  to  that  of  a  father  or  mother,  because  he  is  first  entitled  to 
perform  obsequies  for  the  deceased.  Brothers  of  the  whole  and  half'blo(^d 
succeed  in  order  according  to  tiie  benefits  conferred  by  them  ;  but,  altliough 
they  are  conferred  in  unequal  degrees  among  whole  brothers  by  an  elder  and 
by  a  younger  one,  still,  since  there  is  no  difference  in  the  degree  of  benefit 
arising  from  the  funeral  cake  offered  by  them  in  the  double  set  of  oblations, 
they  do  not  succeed  in  order,  but  inherit  jointly.  The  reason  is  this  :  an 
heir  being  sought  for  the  estate  of  one  who  has  left  no  male  issue,  his 
brothers  and  his  parents  being  proposed,  both  claims  seem  equal ;  (for  these 
confer  benefits  by  sharing  the  funeral  cake  offered  in  the  double  set  of 
oblations,  and  by  giving  birth  to  him  ;  and  his  brothers  do  so  by  presenting 
the  single  and  double  sets  of  oblations,  which  he  was  bound  to  offer,  and  by 
pefforming  his  obsequies)  :  admitting,  therefore,  the  greater  weight  of 
rites  relative  to  another  world,  his  brothers  shall  inherit,  like  sons  and  the 
rest,  before  his  father ;  but  his  half-brothers  succeed  after  those  of  the  whole 
Mood,  because  they  are  not  qualified  to  offer  the  pdrwna  for  his  mother. 
Among  uterine  brothers,  idthough  an  elder  one  be  not  competent  to  perform 
the  obsequies  of  the  deceased,  if  a  younger  brother  exist,  they  have  a  jomt 
title,  because  age  and  qualities  are  not  considered  in  ihe  claims  to  ihit 
iohfrttavoe :  else  the  sasie  rule  would  exist  iu  the^  suecesskm  of  som  ;  for 
the  eldest  performs  the  obsequies  of  his  father.     This  should  also  be  under- 
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stiood  in  the  ease  of  half-brotherg.  The  ordei  in  which  a  father  and  mother 
claim  Buccesffion  shall  be  explained  hereafter;  and  that  order  must  be 
observed  in  this  instance.  But  if  the  property  were  acquired  with  supplies 
received  from  the  father  and  the  rest,  the  claim  of  parents  precedes  evrn 
that  of  a  brother,  as  ordained  by  Yajktawalgya.  ;  because  the  benefit  of 
aiding  the  acquisition  of  wealth  is  greater  than  any  other;  and  because 
they  are  related  in  the  first  degree  without  an  interval. 

On  failure  of  Jihese,  "  the  wife  not  distinguished  by  good  qualities  shall 
inherit'^  (CCCX).  By  this  epithet,  and  under  the  text  of  Tajntawalcta 
(COCXCVIII),  she  who  performs  all  the  prescribed  duties  of  widowhood 
claims  the  succession  before  a  brother. 

The  expression  "  leaving  no  male  issue,"  signifies  ^  leaving  none  male 
or  female,'  the  last  term  being  understood.  It.  consequently  signifies 
'  leaving  no  son,  nor  virtuous  wife,  nor  daughter.'  In  like  manner,  since 
the  daughter's  son  precedes  a  brother  in  offering  the  funeral  cake  in  the 
double  set  of  oblations  ;  since  he  performs  the  obsequies  of  the  deceased,  4n 
preference  to  the  collateral  kindred ;  and  since  the  text  of  Ybihasfati 
propounds  his  title,  the  brother  can  only  claim  the  succession  after  the 
daughter's  son. 

CCCCXI. 

Vrihaspati  : — As  she  (the  daughter)  becomes  owner  of  her  father's 
estate,  although  kinsmen  be  living  ;  so  likewise  her  son  is  acknow- 
ledged to  be  the  heir  of  the  estate  left  by  his  mother  and  maternal 
grandfather. 

Consequently,  the  virtuous  wife  has  the  first  claim  to  the  wealth  acquir- 
ed by  her  husband,  who  has  left  no  male  issue  ;  next,  the  daughter ;  after 
her,  the  son  of  a  daughter ;  in  default  of  him,  the  uterine  brother ;  on  failure 
of  such,  one  by  a  different  mother  :  after  these,  the  son  of  a  whole  brother  ; 
next,  the  son  of  a  half-brotlier ;  on  failure  of  them,  the  mother  ;  if  she  be  dead, 
the  father  ;  if  both  be  deceased,  the  wife  possessing  few  good  qualities  :  but 
a  mere  maintenance  shall  be  given  by  the  heir  to  a  widow  wholly  destitute 
of  virtue :  on  failure  of  a  wife  possessing  few  good  qualities,  the  succession 
devolves  on  distant  kindred  and  the  rest.  The  order  in  which  daughters 
succeed  may  be  seen  under  the  proper  head ;  and  the  authority  on  which  a 
brofiher's  son  takes  the  heritage  will  also  be  found  in  its  place. 

This  order  of  succession  being  established  in  the  case  of  wealth  acquired 
by  a  man  himself,  the  very  same  sequence  should  be  followed  in  the  case  of 
wealth  acquired  with  supplies  received  from  the  father  and  the  rest. 
However,  the  reversed  order  of  father  and  brother,  founded  on  the  distinction 
oivariow  sorts  of  property,  should  not  in  that  case  be  adopted;  but  the 
order  of  succession  propounded  by  Yajntawalota  and  the  rest  must  in 
such  an  instance  be  followed,  if  the  wealth  were  acquired  with  supplies 
received  from  the  father  and  the  rest :  since  a  wife  possessing  few  good 
qualities  is  not  then  considered  as  conferring  any  benefits,  the  order  should 
not  in  that  case  be  broken  to  interpose  her  between  the  father  and  brother. 
In  whatever  text  it  is  ordained  that  a  mere  competency  for  subsistence  shall 
be  given  to  the  wife,  it  must  be  understood  of  one  devoid  of  good  qualities. 
A  wife  possessing  little  virtue  must  likewise  be  suppbrted  by  brothers  and 
the  rest ;  for  the  proprietor  was  bound  to  maintain  her.  As  for  the  text 
of  Sa£(c'ha,  it  must  be  considered  as  appoiite,  when  a  father  or  brother 
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takes  the  estate  of  his  son  or  brother.  In  the  precept  of  Dbvala  (CCCCIV), 
order  signifies  the  sequence  which  is  of  general  notoriety ;  and  that  is  found 
in  the  texts  of  Vishku  and  the  rest.     Cuavbsswaba  thus  expounds  the  law. 

CCCCXII. 

Sanc'ha  : — To  the  childless  wives  of  brothers  and  of  sons,  strictly 

observing  the  conduct  prescribed,  their  spiritual  parent  must  allot 

mere  food  and  old  garments  which  are  not  tattered. 

But  some  add,  by  way  of  supplement  to  the  opinion  of  CH^LKniswAJLi, 
that  food  and  apparel  must  be  given,  under  the  text  of  Sai«c*ha,  to  the 
childless  widow  of  a  son  or  brother  by  her  father-in-law,  her  brother-in-law, 
and  the  rest,  who  take  the  estate  of  her  deceased  lord :  and  such  nearly 
is  the  practice  as  observed  by  certain  persons.  Tlius  he  who  takes  the 
estate  of  another  mu^t  give  food  t4>  his  widow  and  the  rest,  whether  she  be 
daughter-in-law  or  sister-in-law  of  the  heir.  If  he  cannot  supply  her  main- 
tenance, he  must  not  take  the  estate  of  the  deceased,  so  long  as  such  a  widow 
survive.  But  the  allotment  of  food  and  apparel  to  both  these  widows  is  not 
always  indispensable;  for  they  are  not  enumerated  in  the  text  of  MsKU 
(Chap.  Vr,  Sec.  II,  Art.  I,)  among  persons  who  must  he  maintained  at  all 
events.  However,  they  should,  if  possible,  be  supported  ;  for,  since  Ykihas- 
PA.TI,  treating  of  the  Succession  of  Widows  (CCCXCIX),  directs  that  she 
who  is  first,  by  the  text  of  Menit,  in  the  order  of  succession  to  the  estate  of 
him  who  leaves  no  male  issue,  shall  honour  learned  and  unprotected  persons 
and  the  rest,  the  same  ouglit  likewise  to  be  established  in  the  case  of 
another  heir. 

This  opinion  of  Chandbswaha.  is  strictly  conformable  with  the  letter  of 
the  law,  but  it  contradicts  the  opinion  of  Jimutavahawa.  On  this  head, 
the  last-mentioned  author  affirms,  that  the  wife  has  a  prior  right  before 
brothers  and  the  rest  to  the  property  of  him  who  leaves  no  male  issue ;  for 
the  texts  of  Y^jntawalcta  and  Vishku  (CCCXCVIII  and  CCCCXVIII) 
intend  that  order  of  succession.  But  the  word  "  womon,"  in  the  text  above 
cited  (CGCCV  3),  relates  to  females  other  than  the  legal  wife  of  the  deceased  : 
and  these  are  never  entitled  to  the  whole  estate  of  one  who  leaves  no  son  ; 
for  it  is  forbidden  to  distribute  wealth  **  among  women,  ignorant  men,  or 
such  as  neglect  their  duties  ;'*  and  no  special  law  ordains  their  succession, 
as  it  does  the  inheritance  of  a  wife  and  the  rest  But  a  woman  legally 
espoused,  a  daughter,  and  the  rest,  do  inherit,  by  a  special  law,  the  estate 
of  him  who  leaves  no  male  issue ;  for  they  are  not  barred  by  the  general 
precept. 

ccccxm. 

Wealth  was  conferred  for  the  sake  of  defraying  sacrifices ;  therefore 

distribute  it  among  honest  persons,  not  among  women,  ignorant 

men,  or  such  as  neglect  their  duties.* 

Accordingly  the  king,  who  succeeds,  on  failure  of  all  heirs,  to  the  estate 

of  any  man  except  a  Brdhmana,  must  maintain  the  wife  of  the  late  proprietor, 

as  ordained  by  Narida  (CCCCV  8) ;  for,  in  speaking  of  a  legal  wife,  the 

eldest  is  meant.    The  seniority  of  wives  is  not  regulated  by  age  or  g^d 

*  Cited  at  length  in  other  chapters ;  bat  only  partially  quoted  in  this  place.    I  insert  it 
here,  for  a  reason  which  will  appear  at  the  end  of  the  first  Section  of  Chapter  IX.  T. 
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qualities^  but  by  class  (Book  IV,  v.  XLYI).  In  ages  other  than  the  Cali, 
marriages  were  contracted  in  various  tribes,  and  sometimes  with  women 
of  the  four  classes  ;  in  such  a  case,  that  wife,  among  three  or  four,  who  was 
equal  in  class  with  her  husband,  had  precedence.  Such  is  the  order  of 
seniority  by  class.  If  a  Brdhmana  have  not  espoused  a  Brdhinani  woman, 
may  not  a  Cshatriyd,  or,  on  failure  of  her,  a  VaiStfa,  be  his  eldest  wife  ? 
Therefore  does  the  legislator  add,  **  to  all  such  married  men,  the  wives  of 
**  the  same  class  only  (not  wives  of  a  different  class  by  any  means)  must 
*^  perform  the  duty  of  personal  attendance,  and  the  daily  business  relating 
"to  acts  of  religion"  (Book  IV,  v.  XLVII). 

occoxrv. 

Menu  : — For  he  who  foolishly  causes  those  duties  to  be  performed  by 
any  other  than  his  wife  of  the  same  class,  when  she  is  near  at  hand, 
has  been  immemorially  considered  as  a  more  Ckanddla  begotten  on 
a  Brdhmanu 

But  it  is  consequently  admitted,  that,  on  failure  of  wives  equal. in  class, 
those  duties  may  be  performed  by  one  of  another  tribe :  however,  those  acts 
which  may  be  done  by  his  wife,  who  sprung  from  a  different  class,  must 
only  be  performed  by  one  belonging  to  the  trilte  next  below  him.  Vishnu 
declares  it  (Book  IV,  v.  XLIX).  Hence  a  Brdhmani  wife  performt  those 
dutiee  for  a  Brqhmana  ;  on  failure  of  her,  the  Cahatriyd,  in  the  case  of  the 
utmost  distress;  but  not  his  VaUyd  or  Siidrd  wives,  though  actually 
espoused :  such  is  the  opinion  of  JiHdTATiHA.KA..  Admitting  that  VaUyd 
and  Siidrd  women  may  not  assist  him  in  the  performance  of  religious  duties, 
still  what  can  oppose  their  seniority  on  failure  of  other  wives  superior  in 
class  p  This  is  objected  by  certain  authors :  still,  however,  no  difficulty 
ensues ;  for,  if  a  Brdhmana  have  only  espoused  women  of  the  commercial 
and  servile  tribes,  the  VaUyd,  but  not  the  ^Sfddrd,  may  in  that  case  inherit  as 
his  wife  ;  but,  if  women  of  the  four  classes  have  been  espoused,  the  Cshatriyd 
and  the  rest  are  entitled  to  maintenance  only,  because  they  are  not  legal 
wives*  in  a  ttrict  eenae.  It  should  not  be  objected,  that  still  the  obligation 
on  the  king  to  maintain  the  inferior  wives  of  the  proprietor  is  not  apposite, 
because  the  leyal  wife  alone  does  in  that  case  inherit  the  estate.  If  she  be 
dead,  or  if  the  inheritance  bo  refused  by  her,  it  may  be  necessary  that 
the  other  wives  or  eoncubines  should  be  maintained  by  the  daughter,  brother- 
in-law,  or  other  heir,  or,  lastly,  by  the  king.  This  may  suffice  on  the 
subject  of  marriages  contracted  in  the  four  classes  ;'for  they  are  now  prohi- 
bited. It  has  been,  however,  noticed  by  Jim^ayahaka  to  obviate  the 
seeming  contradiction  between  texts  of  legislators. 

Consequently  the  wife  legally  espoused  is  sole  heiress  of  the  estate 
of  her  lord,  whether  separated  or  undivided,  whether  reunited  or  remaining 
disunited,  although  a  daughter  and  the  rest  be  living.  But  '*  wife"  {bhdryd), 
in  the  text  of  Dbvala,  signifies  legal  wife  (patnf)  ;  for  it  relates  to  the 
special  case  of  the  distinguished  one,  "  Order,**  mentioned  in  that  text 
(CCCCIV),  alludes  to  the  sequence  propounded  by  YAJKrAWALCTA  and  the 
rest.  In  the  text  of  PAir'niNASi  (CCCCX),  the  construction  must  be 
taken  from  remote  terms ;  the  eldest  wife,  or  the  father  or  mother,  shall  take 
the  estate  of  him  who  leaves  no  male  issue  ;  on  failure  of  them,  it  goes  to 

*  Thronghoat  this  gkws  on  v.  CCCGV,  patni  is  employed  as  signifying  the  first  or  legal 
wife ;  and  bhdryd,  as  signiiyiDg  any  other  wife  inferior  in  rank.  T. 


Digitized  by  VjOOQ IC 


540  COLIiATEBAL  SUCCBSSION.  [BOOK  V.  CH.  VIU. 

the  brother.  This  precept  of  law  is  thus  propounded  by  him.  In  no  text 
ordaining  the  allotment  of  a  competent  maintenance  does  the  term  legal 
wife  (paM)  occur  Raghukahdana  and  the  rest,  following  the  opinion 
of  Helayudha  and  the  author  of  the  Calpaieru,  thus  reconcile  the  seeming 
contradiction.    This  alone  is  accurate. 

In  following  the  opinion  of  Ghaitdeswaba,  the  practice  of  good  men  is 
infringed  by  admitting  the  prior  claim  of  a  brother ;  and  that  opinion 
contrjwiicts  the  text  of  Menu  (CCCCXXXIV).  According  to  the  .interpre- 
tation of  JiMUTAYAHANA,  if  a  man  die  leaving  two  wives  equal  in  class,  the 
eldest  alone  has  a  right  to  his  estate :  for,  on  the  concurrent  texts  of  Dacsha 
and  ViBHNU  (Book  IV,  v.  XLIX  and  LI),  and  by  the  law  above  cited,  the 
term  legal  "  wife*'  {patn\)  signifies  her  who  was  married  from  a  sense  of  duty. 

Madanapala  holds  generally,  that  among  wives  of  all  tribes  a  distribu- 
tion shall  be  made  as  among  sons  of  four  classes.  He  adds,  after  the  death 
of  the  woman,  on  failure  of  her  own  daughters  and  their  male  issue,  the 
daughter  of  another  wife  of  her  husband  shall  succeed.  Hence  it  appears  to 
be  his  opinion,  that,  after  the  death  of  a  woman,  her  heirs  Hhall  inherit  the 
property.  According  to  the  interpretation  of  Raghunandafa,  Jim^tava- 
HANA,  Mjsba,  and  Chandeswaba,  the  heirs  of  her  husband  claim  the 
inheritance,  a  text  cited  under  one  title  being  explained  as  carrying  an 
allusion  to  another;  but,  according  to  Madanapala,  the  same  text  being 
explained  as  confined  to  the  title  under  which  it  is  placed,  the  heirs  of  the 
wile  take  the  heritage.     This  concise  exposition  may  suffice. 

On  the  point  above  noticed,  the  opinion  of  JjMtjTAYAHANA  cannot  be 
set  ^ide  by  that  of  Chandeswaba,  because  they  are  equal  in  merit  and 
defect :  but  some  trifle  must  be  given  to  disloyal  wives.  In  like  manner,  it 
appears,  from  the  condition  "strictly  performing  the  duties  of  widowhood," 
that  a  mere  competency  for  subsistence  shall  be  allotted  to  women,  who, 
though  not  guilty  of  adultery,  do  not  strictly  perform  the  duties  of  widow- 
hood. Since  a  son  devoid  of  good  qualities  is  declsred  incapable  of  inheriting 
(CCCXIX  8  and  4),  surely  the  same  ought  to  be  established  if  a  wife 
be  destitute  of  virtue  :  but  if  she  perform  some  of  the  duties  of  widowhood, 
she  has  a  title  to  the  estate,  because  she  does  not  wholly  fail  in  observing 
such  duties* 

But  others  argue,  because  the  text  above  cited  (COCCI X)  in  effect 
expresses,  that  a  widow  devoid  of  good  qualities  shall  have  food  itnd  apparel 
only;  and  since  it  is  declared  by  the  text  of  Vitddha  Mkwtj  (CCCCVIII), 
that  she  only  has  a  title  who  strictly  performs  the  duties  of  widowhood ;  and 
since  Yb^haspati,  immediately  after  ordaining  the  succession  of  the  wife, 
propounds  the  several  duties  to  be  performed  by  her,  such  as  obsequies  and 
the  like  (CCCXCIX) ;  and  since  a  wife  confers  no  benefits  on  her  Jord,  if  she 
be  not  virtuous  ;  it  follows,  that  a  virtuous  widow  inherits  the  estate,  but 
one  devoid  of  good  qualities  has  no  claim  :  the  rule  i»  not  deduced  from  the 
difference  of  wives  equal  and  unequal  in  class  ;  for,  inferiority  of  tribe  is  not 
expressed  in  any  one  text  concerning  the  allotment  of  a  competency  for  sub- 
sistence ;  and  it  is  reasonable  that  a  wife  unequal  in  class  should,  in  this  case 
also,  receive  a  share,  in  the  same  form  with  partition  between  the  son  of  a 
wife  equal  in  class  and  the  son  of  one  belonging  to  an  inferior  tribe  :  however, 
unequal  distribution  according  to  the  class  of  the  women,  VLnd  partition  of  any 
sort  between  wives  of  the  same  husband,  have  not  been  noticed  by  any 
legislator.  What  then  is  the  purport  of  the  text  of  Pait'hinabi  (CCCCX)  ; 
since  it  would  contradict  the  practice  of  good  men,  if  the  interpretation  of 
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CuiNDBSWARA  be  followed  ;  siiioe  i%  is  seemingly  inconsistent  with  the  text 
of  MsNU;  and  since  there  would  be  no  certainty,  if  remote  terms  be  joined 
in  construction,  for  the  same  is  also  possible  in  the  texts  of  Yajntawalcya 
and  the  rest  ?  If  a  wonuiu,  whose  husband  is  deceased,  raii^e  Up  two  sons  to 
him  by  appointment  of  lier  spiritual  parent,  and,  abandoning  them,  co^habit 
with  the  natural  father  of  those  children  ;  in  that  event,  should  any  of  those 
sous  of  the  wife  die  leaving  no  male  issue,  the  text  of  pAiT'JilNAfii  is  appli- 
cable to  the  case  :  and,  in  that  instance,  "  parents**  must  be  understood  to 
signify  tho  father  and  mother  of  his  natural  motlicr.  A  wife  not  eldest  is  in 
every  case  debarred  by  a. brother  and  the  rest:  /)r  else  this  precept,  "the 
effects  of  the  deceoied  go  to  his  brother,*'  relates  to  property  acquired  with 
supplies  from  that  kinsman's  estate. 

According  to  the  opinion  of  Jfsi^AYAHAirA,  sitice  the  wife  has  an 
interest  in  the  wealth  of  her  husband  during  his  life  (CCGCXV),  and  since 
there  is  nothing  to  annul  her  property  after  his  decease,  how  can  her  hus- 
band's brother  and  the  resit,  in  any  insianccy  have  a  claim  to  the  estate  ?  To 
this  it  is  answered.  No ;  for  it  is  ostablislied  that  her  property  is  actually 
lost  by  the  lapse  of  her  husband's  right.  Accordingly  the  property  of  the 
wife  is  devested  even  when  the  effects  are  given  away  by  lier  lord.  Those 
who  affirm  that  the  allotment  of  a  share  to  the  mother,  when  partition  is 
made  among  sons,*  is  founded  on  her  ownership  of  the  father's  estate, 
because  she  was  his  wife,  accordingly  contend,  that  a  share  of  the  distributed 
wealth  must  be  allotted  to  a  wife  of  the  father,  whether  she  have  or  have 
not  a  son,  and  whether  partition  he  made  before  or  after  the  death  of  the 
fatlier.  Accordingly  Buavapbva  remarks,  on  the  succession  of  a  whlow, 
that  a  wife  had  a  claim  on  the  estate  of  her  lord  eveti  during  his  life,  by  the 
texts  of  Datta  (CCCCXV);  and,  after  his  death,  she  shall  have  an  equal 
share  with  her  son,  by  the  same  authority  (CCCCXV  2).  Does  it  not  conse- 
quently appear,  that,  according  to  the  opinion  of  these  lawyers,  the  wife  of  the 
proprietor  shall  receive  a  share  from  his  brother  and  the  rest,  as  she  would 
from  his  son  ? 

cccexv. 

Patta  :— Wealth  is  common  to  the  married  pair.f 

2.    After  the  death  of  her  lord,  the  mother  shall  have  an  equal  share 

with  her  sons. 

To  the  question  thus  proposed  the  answer  is,  the  exigence  of  suoU 
secondary  property  is  supplied  by  allotting  a  competency  for  subsistence ; 
but  an  equal  share  is  given  by  sons,  because  she  is,  in. respect  of  them,  most 
venerable. 

But  the  property  of  her  husband,  devolving  on  the  wifeiy  the  failure  of 
nearer  elaimantSf  descends,  after  her  death,  to  the  legal  heirs  of  her  husbaud| 
on  the  concurrent  opinion  of  many  authors. 

*  There  ha*  been  siogalar  inaccaracy  in  the  quotation  of  texts  eoneeming  the  sfaai^  of 
mothers ;  an  important  law,  here  quoted,  is  unnoticed  by  the  eompilcr  in  Its  proper  phuse. 

^  The  mother  of  sons,  making  a  partition  after  tlic  death  of  their  father,  shall  also  take 
a  share.*'  T. 

t  I  can  no-where  find  the  text  cited  at  inll  length :  this  much  of  it  has  been  frequently 
quoted ;  but  the  author  of  it  is  here  named  for  the  first  time,  and  he  docs  not  rank  among 
legislators.  T. 
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CCCCXVL 
Vr!haspati  : — ^Those  near  or  distant  kinsmen,  who,  becoming  her 
opponents,  injure  the  property  of  a  woman,  let  the  king  chastise 
with  the  punishment  of  a  robber. 

The  widow  most  defray  the  education  and  nuptialH  of  an  bnmarried 
daughter.  Sucb'is  the  succession  of  a  wife  to  the  estate  of  him  who  leaves 
no  male  issue. 

II.  On  failure  of  her,  the  estate  descends  to  the  daughter,  by  the  text 
of  YiJNTAWALCTA  (CCCXCVIII)  and  rule  of  ViSHiru. 

CCCCXVIL 
Vishnu  : — The  wealth  of  him  who  leaves  no  male  issae  goes  to  his 
wife  ;  on  failure  of  her,  to  his  daughter  ;  if  she  be  dead,  to  the  son 
of  a  daughter  ;  if  there  be  no  such  grandsouy  to  the  father  ;  in  his 
default,  to  the  mother  ;  on  failure  of  her,  to  the  brother ;  if  he  be 
dead,  to  the  brother's  sons :  in  -default  of  these,  to  the  remoter  kins- 
man ;  on  failure  of  kindred,  to  one  descended  from  the  original 
stock ;  if  there  be  none  such,  to  the  fellow-student ;  on  failore  of 
him,  to  the  king,  except  the  property  of  a  Br&hmana* 

Meioj  and  YBlHASPATr  propound  the  daughter's  claim  (OCX  and 
GCXXIY  1)  ;  the  last-named  legislator  declares  what  qualifications  are 
required  of  a  daughter  that  she  may  inherit  the  estate  of  her  father 
(GCXXIY  2).  The  order  of  succession,  says  Balab^a,  is,  in  this  case,  the 
same  which  is  ordained  by  the  text  of  Paba^ba. 

CCCCXVIII. 
Paras ARA  : — The  unmarried  daughter  shall  take  the  inheritance  of 
the  deceased,  who  left  no  male  issue ;  and,  on  failure  of  her,  the 
married  daughter. 

It  should  not  be  argued,  that  all  this  relates  to  the  daughter  who  has 
been  appointed  to  raise  up  issue  for  her  father  ;  and  that  the  lierm  "  not  ap- 
pointed," in  the  text  of  Ybiha.8PATI  (CCXXIV  2),  relates  to  her  who  is 
selected  by  an  implied  intention,  witliout  a  formal  declaration.  It  ib 
ordained  by  Meku,  that,  if  a  sou  exist,  such  a  daughter  shall  have  an  equal 
share  with  him.  Mxsba. 

Consequently  a  daughter,  though  not  appointed  to  raise  up  issue  to 
her  father,  shall  inherit,  as  appears  from  the  terms,  "  him  who  left  no  male 
issue."  Are  not  those  terms  employed  to  show  that  she  takes  the  whole 
estate  of  him  who  leaves  no  son  bom  in  lawful  wedlock  ;  for  the  texts  relat* 
ing  to  the  succession  of  a  daughter,  and  of  her  son,  are  delivered  by  l^lsKU 
among  precepts  relative  to  an  appointed  daughter  ?  Since  he  has  propound- 
ed no  separate  law  concerning  the  claim  of  a  daughter,  these  tex^  must  be 
taken  as  intending  by  implication  the  Succession  of  daughters  in  general.  It 
should  not  be  objected,  that  their  right  of  inheritance  is  not  ordained  by 
oodes  of  law.    The  text  of  Yajhyawalcta,  expressing  '^  this  rule  concerning 

*  Partially  quoted  in  this  place.    There  are  many  various  readings  of  this  text.     I  here 
combine  the  readings  most  approved.  T. 
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the  heritas^  of  him  who  has  gone  to  heaven  leaving  no  male  issue  extends  to 
all  classes**  (CCCXCVIII  2),  declares  the  succession  of  a  daughter  to  the 
estate  of  him  who  leaves  no  son  begotten  or  adopted,  neither  one  bom  in 
lawful  wedlock,  nor  an  appointed  daughter  or  the  like;  and  the  text  of 
YiSHinj  conveys  the  same  implied  sense.  According  to  the  opinion  of  those 
who  contend  that  the  son  of  the  appointed  daughter  becomes  the  adoptive 
son  of  her  father,  there  is  no  difference  whatsoever  between  an  appointed 
daughter  and  any  other  female  offspring.  Neither  can  the  terms  **  leaving 
no  male  issue,'*  signify  *  leaving  no  son  properly  so  called.'  Were  it  so,  the 
wife  and  the  rest  would  inherit  in  order,  although  a  son  of  the  wife  begotten 
by  a  kinsman,  or  other  adoptive  son,  exist.  Nor  is  that  intended  by  law- 
givers and  commentators.     This  concise  exposition  may  suffice. 

On  failure  of  unmarried  daughters,  a  married  one  claims  the  heritage 
by  the  text  of  Pabasaka  above  cited  (CCCCXVIII).  Such  is  the  notion 
of  JiMuTAYAHANA,  and  many  other  authors.  Chandeswara  and  the  rest 
do  not  contradict  that  opinion  ;  it  should  therefore  be  adopted.  A  distinc- 
tion is  admitted  in  respect  of  married  daughters :  she  who  may  possibly 
have  a  son,  and  she  who  actually  has  male  issue,  shall  alone  take  the  in- 
heritano?,  not  she  who  is  barren  or  widowed  ;  for  the  text  of  Nabeda  shows, 
that  daughters  confer  benefits  through  the  means  of  their  offspring ;  and 
nrecepts  of  Menu,  on  the  subject  of  Inheritance,  declare  the  conferring  of 
Denefits  to  be  the  sole  ground  on  which  rests  a  title  to  take  the  heritage 
(CCCLXX  and  CCCCXXXIV). 

CCCCXIX. 

NaijEDA: — If  there  be  no  son,  the  daughter  is  heiress  by  parity  of 

reason  ;  for  she  keeps  up  the  progeny,  since  a  son  and  a  daughter 

both  continue  the  race  of  their  father. 

Here  progeny  intends  such  descendants  as  give  the  funeral  cake ;  for, 
he  who  does  not  offer  it,  conferring  no  benefit,  is  in  nothing  different  from 
one  who  is  not  a  descendant,  or  who  is  the  offspring  of  another  man.  But 
a  daughter*s  son  ii  a  giver  of  oblations  ;  not  his  son,  nor  her  daughter ;  for 
the  funeral  cake  stops  with  him.  So  Jim^avahaka,  with  whom  Dicshita 
concurs.  Consequently,  neither  a  daughter  wliose  son  is  dead,  but  who  has 
a  son's  son,  nor  she  who  has  female  issue,  inherit,  though  they  were  not 
barren. 

ccocxx. 

DieVALA : — To  unmarried  daughters  a  nuptial  portion  must  be  given 
out  of  the  estate  of  the  father  ;  and  his  own  daughter,  lawfully 
begotten,  shall  take,  like  a  son,  the  estate  of  him  who  leaves  no 
male  issue. 

Under  this  text,  the  virgin  daughter,  by  a  woman  equal  in  {class,  and 
legally  espoused,  can  alone  claim  the  inheritance;  not  a  daughter  by  a 
woman  not  legally  espoused,  nor  one  of  a  different  class,  nor  one  begotten 
on  the  wife  by  a  kinsman,  nor  any  other  adoptive  daughter ;  for  sons  begot- 
ten on  a  wife  by  a  kinsman,  and  other  adoptive  sons,  beinff  noticed  by  the 
law,  are  alone  legal  issue ;  but  such  daughters  being  unnftioed  in  codes  of 
law  are  not  so.  The  same  distinction  should  be  also  understood  in  respect 
of  a  married  daughter,  who  would  be  debarred  by  an  unmarried  one. 
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On  tbls  some  lawyers  remark,  since  the  text  of  Nareba,  which  pro- 
pounds iueeession  in  right  of  benefits  conferred,  is  not  cited  by  Rauhtj- 
KAKDANA  Under  tlie  head  of  Succession  of  female  issue,  therefore  barren  and 
widowed  daughters  inherit  immediately  after  those  who  have  or  may  have 
sons.  This  seems  to  be  his  opinion.  It  should  not  be  asked,  how  can  they 
claim  the  iuiieritanoe,  since  they  confer  no  benefits  p  Were  this  a  valid 
objection,  it  would  contradict  the  assertion  of  JimtxTAYAHAKA  and  Ka- 
GHUNANDAKA,  when  treating  of  Succession  to  the  several  property  of  a 
woman,  that  barren  and  widowed  daughters  succeed  on  failure  of  others, 
because  they  also  are  issue  of  the  mother.  It  should  not  be  argued,  that 
they  inherit  as  issue  of  the  mother,  because  a  text,  treating  of  Succession  to 
the  several  property  of  a  woman,  expresses,  'Mf  a  married  woman  leave  no 
•*  issue,  her  husband  shall  take  her  property.'*  Since  the  words  "  daughters*' 
and  "  married**  occur  under  this  head,  both  may  inherit  as  married  women 
and  as  daughters.  It  should  not  be  objected,  that  the  commentator  has  not 
expressly  said,  that  barren  and  widowed  daughters  may  claim  the  heritage  in 
this  instance,  as  he  has  said  that  they  succeed  to  the  several  property  of  their 
mother  ;  he  does  not  therefore  admit  the  succession  of  barren  and  widowed 
daughters.  Neither  does  he,  like  JiMtrxAVAHANA,  afiirm,  that  they  do  not 
inherit  in  certain  cases;  he  may  have  left  unnoticed  the  contrary  assertion  of 
a  former  author,  although  his  own  opinion  admits  their  succession* 

It  should  not  be  argued,  that  benefits  conferred  through  the  oblation  of 
the  funeral  cake  in  thepiroanq  constitute  the  sole  ground  on  which  rests  tlie 
right  of  succession  to  the  property  left  by  a  man,  as  appears  from  the  text 
of  Menu  (CCCCXXXIV)  immediately  following  the  precept  above  cited 
(CCCLXX)  ;  but  any  benefit  whatsoever  is  sufiicient  foundation  of  a  title 
to  inherit  the  several  property  of  a  woman.  There  is  no  authority  for  such 
an  inference  ;  and  pupils  and  the  rest,  though  not  conferring  such  benefits, 
do  succeed  to  the  property  left  by  a  man.  Nor  should  it  be  answered,  they 
■  who  afford  not  such  advantages  only  inherit  the  estate  left  by  a  man,  on 
failure  of  persons  conferring  benefits  through  the  oblation  of  a  funeral  cake 
in  the  double  sei,  or  pdrvana:  were  it  so,  the  succession  of  a  daughter 
would  be  contrary  to  law.  Nor  should  it  be  argued  in  reply,  that  she  con- 
fers such  benefits  through  the  means  of  her  son :  were  it  so,  a  sister,  a  father's 
sister,  and  tlie  rest,  would  also  claim  the  heritage.  Nor  should  it  be  an- 
swered, that  women,  not  expressly  pronounced  capable  of  inheritance,  are 
excluded  by  a  text  above  cited  (CCCCXIil)  :  such  a  maxim  is  not  infring- 
ed by  affirming  the  title  of  barren  daughters  and  the  rest  to  inherit  the 
peculiar  property  of  a  woman,  on  failure  of  persons  who  offer  the  funeral  " 
cake  in  the  double  set  of  oblations ;  and  that  maxim  is  not  admitted  in  the 
case  of  property  exclusively  held  by  a  woman.  As  a  daughter's  son,  in  this 
instance,  succeeds  before  a  great-grand-son  in  the  male  line,  so  does  a  daugh- 
ter inherit  in  preference  to  a  son*s  son. 

If  this  inference  be  proposed,  the  answer  is,  that  is  admissible ;  the 
barren  and  widowed  daughters  may  succeed  on  failure  of  heirs,  including 
distant  kindred,  if  a  precept  be  found  to  this  purport,  **  the  pupil  shall  take 
the  inheritance  of  him  who  leaves  no  "  daughter,"  like  the  text  above  quot- 
ed, "  the  husband  shall  take  the  property  if  the  woman  leave  no  issue ;" 
but  if  other  female  offspring  have  a  priot  title^  and  the  barrbn  and  widowed 
daughters  have  no  subsequent  claim,  whUe  a  giver  of  the  funeral  cake  in 
the  double  set  t)f  oblations  exists,  they  do  not  succeed  on  failure  of  heirs, 
including  distant  kindred,  since  no  text  shows  their  title  directly  or 
indirectly.    Such  is  the  accurate  opinion  of  Jiic^ataha5a« 
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Introdueing  the  appointed  daughter  into  this  disquisition,  Jhi^AYA- 
HAVA  had  yariou«lj  discussed  the  subject.  Since  the  appointment  of  a 
daughter  to  roue  vp  iuuefor  her  father  is  now  forbidden,  the  argument  is 
not  here  inserted  for  fear  of  unnecessarily  enlarging  the  book,  but  it  n^aj  be 
thus  abridged:  if  the  appointed  daughter  die  having  borne  no  son,  her 
wealth  shall  be  taken  by  her  sister  and  the  rest;  but  if  she  die  after  bearing 
a  son,  who  deceased,  it  shall  be  inherited  by  her  husband  and  the  re^t. 

After  the  death  of  a  daughter,  by  whom  shall  property  which  goes  to 
her  be  taken  p  To  this  Jim^atAhana.  replies,  if  she  was  invested  with  the 
right  while  unmarried,  and  die  after  a  subsequent  msrriage,  it  descends,  on 
the  failure  of  her  who  was  invested  with  the  right,  to  those  married  daugh- 
ters  and  so  forth  on  whom  it  would  have  devolved  upon  the  original  failure 
of  an  unmarried  daughter  never  invested  with  the  right :  it  does  not  descend 
to  her  husband  and  the  rest,  for  that  euceemon  relates  to  the  peculiar  pro- 
perty of  women.  The  meaning  is,  since  it  is  shown  by  a  text  of  law 
(CCCGLXXVil  2),  that,  on  failure  of  a  wife  invested  with  the  right  of 
euecenion^  those  heirs  of  the  former  owner,  who  are  declared  entitled  to  the 
inheritance  on  the  original  failure  of  a  wife  never  invested  with  the  title, 
namely,  a  daughter  and  the  rest,  shall  succeed  to  that  property  ;  the  right 
of  a  daughter,  and  of  a  daughter's  son,  who  are  inferior  to  a  wife,  is  there- 
fore proved  by  the  rule,  that  the  greater  includee  the  lees,  exemplified  by  the 
staff  and  bread  :  or  wife  is  an  indefinite  term  intending  women  in  general ; 
the  same  inference  follows. 

If  they  be  inferior  to  a  wife,  as  here  affirmed,  does  it  not  follow  that 
the  heirs  of  the  original  owner  shall  take  the  property  after  the  death  of 
the  daughter's  son,  or  even  after  the  demise  of  the  pupil  and  the  rest  P 
Neither  is  this  consistent  with  common  sense,  nor  acknowledged  by  numer- 
ous  other  authors,  nor  conformable  with  logical  reasoning  ;  for  no  authen- 
tic text  ordains  it,  and  the  son  of  a  daughter's  son  ought  not  to  be  prevented 
from  taking  the  estate  of  his.  father,  the  inheritance  of  which  falls  within 
the  seven  lawful  means  of  acquiring  wealth.  Therefore  does  the  commen- 
tator add,  "or  wife  is  an  indefinite  term,"  &c.  Consequently,  the  making 
apposite  what  was  not  pertinent  in  respect  of  wealth  devolving  on  a  wife 
and  the  rest,  is  continued  in  the  last  part  of  the  gloss ;  apprehending  a  defect 
in  the  former,  the  commentator  reconciles  it  in  the  latter  exposition. 

To  this  some  lawyers  object  the  want  of  proof,  that  her  own  female 
issue,  and  the  son  of  her  sister,  and  other  heirs  of  a  daughter,  can  only  claim 
the  peculiar  property  of  the  woman  ;  for  the  texts  of  MlNU  and  VuIhaspati 
(CCCCLXXXV  and  DXIII)  ordain  generally  the  succession  of  daughters 
and  the  rest  to  any  property  of  their  mother  and  so  forth ;  and  although 
restricted  by  the  precept  of  CAttAtana  (CCCCLXXVII  2),  which  numerous 
authors  consider  as  relating  to  wealth  which  has  devolved  on  the  wife  by 
failure  of  nearer  heirs,  still  there  is  nothing  to  restrict  those  texts  in  other 
cases.  Again  ;  if  a  daughter,  a  sister's  son,  and  others,  can  only  take  the 
peculiar  property  of  a  woman,  then,  should  wealth  have  been  acquired  by 
her  mother,  or  by  his  mother's  sister  and  the  rest,  in  the  practice  of  arta, 
commerce,  or  the  like,  there  would  be  no  certainty  who  may  claim  it  after 
the  death  of  the  acquirers.  But  this  commentaton  admits  the  sole  right  of 
a  woman  to  that  which  she  herself  earns  by  arts  or  the  like ;  for  he  explains 
the  text  of  Mbivit,  (Book  III,  Oliap.  I,  v.  LII  1),  as  merely  implying  her 
subjection  to  control ;  and  expounds  "  the  dominion  of  her  husband,"  in  the 
text  of  CAttAtaka  (CCCGLXX),  at  signifying  his  independent  power  by 
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which  be  may  seize  it,  even  though  not  suffering  extreme  distress :  although 
the  dominion  of  a  husband  be  there  propounded,  the  uneertaintj  in  regard 
to  wealth  which  a  widow  has  gained  by  arts  or  the  like,  is  not  obriated :  the 
dominion  of  her  husband's  family  and  the  rest  over  her  aequmtions  does  not 
follow ;  for  no  law  ordains  it.  if  it  be  said,  wealth  which  a  woman  acquires 
during  coverture  by  arts  or  similar  means  is  not  her  peculiar  property,  by 
the  terms  of  the  text  (CCCCLXX),  but  any  other  effects  are  so ;  and  tlie 
expression,  "  the  separate  property  of  a  woman  is  declared  to  be  six-fold" 
(GCCGLXII,  &c.),  is  intended  to  except  a  less,  not  a  greater  number,  as  is 
acknowledged  by  commentators ;  the  answer  is,  there  still  is  an  inconsistency 
on  the  opinion  of  Jim^tavahi.va  :  for  the  wealth  which  a  woman  acquires 
during  coverture  by  arts  or  the  like,  cannot  well  be  comprehended  in  her 
separate  property ;  and,  if  it  were  comprehended  in  it,  her  husband  would 
not  have  independent  power  over  it.  Does  not  the  peculiar  property  of  a 
woman  signify  generally  that  wealth  possessed  by  her  over  which  her  hus- 
band ought  not  to  exercise  independent  power,  and  that  which  should  be 
inherited  by  daughters  and  the  rest,  excepting  what  is  acquired  by  arts  or 
similar  means  ;  for  different  senses  of  a  term  are  in  many  instances  admitted 
According  to  the  difference  of  the  subject  P  .Then,  what  is  the  definition  of 
the  term  "  peculiar  property  of  a  woman-  ?*'  If  it  be  explained,  wealth 
received  on  her  account,  exceptipg  that  which  has  devolved  on  her  by  failure 
of  nearer  heirs ;  what  is  the  use  of  that  exception,  or  whence  is  it  deduced  ? 
Again ;  the  observati3n,  '^  wife  is  an  indefinite  t^rm,"  is  impertinent;  for  the 
word  wife  is  not  contained  in  the  text  (GCCCLXXVII  2),  and  there  is  no 
proof  that  it  should  be  understood ;  it  is  only  inferred  from  the  correlative 
term  husband.  It  should  not  be  argued,  that  it  does  not  follow,  from  the 
insertion  of  the  correlative  term,  that  the  wife  of  the  late  proprietor  is 
intended  \  for  it  is  not  so  shown  in  the  maxim, '  preserving  the  bed  of  her  lord 
inviolate,  she  may  enjoy  the  estate  of  her  son,*  nor  in  other  instances :  neither 
can  that  be  inferred  from  the  words  "  gift  or  heritage  (d&ya)  of  her  husband,'* 
which  occur  in  the  preceding  text  (GCCCLXXVII  2),  for  those  terms,  ex- 
plained as  signifying  wealth  given  by  her  husband,  might  be  repeated  in 
interpreting  the  subsequent  text,  which  would  therefore  relate  to  such  gifts  of 
her  husband :  of  course  the  word  wife  must  be  understood,  not  inferred. 
This  should  not  be  argued:  for  if  some  term  must  be  understood,  it  may  be 
woman,  or  some  other  equivalent  word ;  and  the  subject,  governed  by  the 
active  term  *'  enjoy,"  being  sought,  '*  gift  of  her  husband"  must  be  repeated 
from  the  preceding  text,  or  "estate  of  her  husband  devolving  on  her"  must 
be  understood.  Again  ;  this  text  does  not  convey  a  general  maxim,  that  a 
"  woman  shall  enjoy  the  heritage ;"  for  sisters  and  the  rest  might  tn  that 
ease  obtain  the  estate  left  by  a  brother :  it  is  merely  an  explanatory  precept 
limiting  the  right  to  simple  enjoyment :  and  this  is  founded  on  the  text  of 
another  legislator,  expressing,  "  she  shall  only  enjoy  the  estate  which  has 
**  devolved  on  her  by  failure  of  nearer  heirs,  and  not  give  it  away  or  sell  it." 
There  is  no  proof,  that  wife  here  signifies  woman  in  general.  If  it  be  said, 
a  sufficient  argument  may  be  drawn  from  this  reasoning,  *  simple  enjoyment 
being  granted  to  a  wife,  who  is  first  in  the  line  of  eventual  succession  to 
property  devolving  on  collaterals,  the  same  is  also  proper  in  the  case  of  other 
female  heirs ;'  the  last  distinction  would  be  superfluous,  since  it  must  h% 
equally  admitted,  that  a  daughter's  son,  a  pupil  and  the  rest,  are  likewise 
incapable  of  giving  away  or  selling  the  estate :  the  wife  is  not  first  in  the 
eventual  succession  to  an  estate,  but  the  son  alone  is  firsi  heir  ;  the  law 
knows  not  any  distinction  between  eventual  and  direct  succession :  this,  and 
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the  words  wealth  devolving  an  collaUrak^  are  used  on  some  occasions  hy 
certain  authom  for  the  sake  of  their  accepted  sense.  However,  the  term 
direct  or  lineal  succession  is  employed  for  the  purpose  of  eocplflining,  that  the 
heir  u  subfeet  to  the  control  of  his  own  son  and  the  rest,  in  the  disposal  of 
wealth  which  has  devolved  on  him  as  son,  grandson,  or  remoter  descendant 
of  the  former  proprietor.  Therefore  wealth  devolving  on  a  son  or  other 
tineal  successor,  and  on  a  wife  or  collateral  heir,  must  be  called  heritage, 
because  it  is  obtained  in  right  of  affinity  or  relation.  Thus,  if  the  maxim  be 
etftablished,  that  a  wife  shall  simply  enjoy  the  estate,  a  question  arising  on 
the  expression  **  after  demiee^  tlie  legal  heirs  shall  take  it ;"  after  the  death 
of  the  wife  must  be  assumed,  *  not  after  the  demise  of  any  woman.'  This 
term  here  signifies  a  female  human  being ;  and  wife  denotes  a  married  woman. 
By  discussing  the  objections  and  answers  on  the  insertion  of  these  several 
terms,  and  the  consequent  inferences,  the  volume  would  be  needlessly  enlarged : 
both  the  questions  and  the  answers  are  therefore  omitted.  But  though  not 
directly  supported  by  the  text  of  any  legii»lator,  or  concurrence  of  any  com- 
mentator,  the  opinion  delivered  by  Jim^tavahana  is  respected  by  many 
lawyers.  However,  he  only  says,  that  wealth  which  has  devolved  on  a 
daughter  goes  after  her  death  to  the  heir  of  her  father  ;  he  has  not  expressly 
affirmed,  that  a  daughter  shall  not  aliene  an  estate  which  has  descended  to 
her :  but  if  it  be  said,  the  general  maixm,  that  after  a  woman  the  legal  heirs 
of  the  former  male  proprietor  take  the  estate,  cannot  be  deduced  without 
establishing  a  general  rule  that  a  woman  shall  merely  enjoy  an  estate  which 
has  devolved  on  her,  it  then  follows  that  such  is  his  meaning,  but  not 
otherwise. 

According  to  the  opinion  even. of  those  lawyers  who  acknowledge  the 
property  of  the  husband  in  that  whicli  his  wife  acquired  by  arts,  she  shall 
exclusively  obtain  such  wealth  after  the  death  of  her  husband,  even  though 
a  son  or  other  descendant  exist;  and  after  her  death  her  own  heirs  shall  take 
it:  otherwise,  by  parity  of  reasoning,  a  father  having  dominion  over  his  un- 
married daughter,  ought  to  have  property  in  wealth  which  she  acquires  by 
arts ;  yet  that  has  not  been  mentioned  by  any  legislator. 

If  the  daughters  be  numerous,  a  distribution  is  made.  Such  is  their 
succession. 

III.  On  failure  of  fen^le  issue,  the  son  of  a  daughter  is  heir,  according 
to  JiBf^TAviHANA  and  Raghunandana.  Bhavadeva,  observing  **  daugh- 
ters*' expressed  in  the  plural  number  in  the  text  of  YAjntawalcta 
(CCCXCVIII),  and  inferring  the  implied  comprehension  of  daughters  both 
fruitful  and  sterile,  and  of  the  daughter's  son,  because  the  plural  number 
would  otherwise  be  unmeaning,  also  admits  this  succession.  The  reasoning 
approved  by  Jim^tavahana  is  pertinent  on  this  interpretation  ;  for  he  pro- 
nounces both  daughters  capable  of  inheritance.  The  word  taken  in  a 
secondary  sense  here  intends  both  a  daue^hter  and  her  male  offspring,  as  son 
in  the  text  of  YAjntawalcta  (CCCXCVIII  2)  signifies  male  issue,  that  is, 
a  son,  a  son's  son,  and  the  son  of  such  a  grandson.  The  sense  is  the  same 
in  the  text  of  Devaxa  (CCCCIV).  But  the  reading  of  the  rule  of  VlSHinr, 
immediately  after  the  words  *  on  failure  of  her,  to  the  daughter,'  "  if  she  be 
dead,  to  the  son  of  a  daughter"  (CCCCXVIl),  is  not  acknowledged  by 
JiM^TAviHAKA  ;  foT  he  has  not  cited  that  part  of  the  rule  under  the  head  of 
Succession  of  a  daughter's  son.  That  reading  is  approved  by  Bhavadeva. 
Bat  the  text  of  Vishku,  cited  by  G6vinda  BIja,  is  universally  acknowledged 
to  be  sufficient  proof  of  the  right  of  a  daughter's  son. 
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COCOXXI. 

Vishnu  : — On  failure  of  sons,  and  of  their  male  issue,  the  sons  of 

daughters  shall  obtain  the  property ;  for  the  male  offspring  of  a  son 

and  of  a  daughter  are  equally  qualified  to  perform  obsequies  for  men 

of  all  classes. 

Chai^dbswaba  also  suggests  the  title  of  a  daughter's  son  in  preference 
to  brothers,  by  citing  the  text  of  YbIhaspati,  with  these  words  premised^ 
'  immediately  after  a  daughter,  and  the  son  of  a  daughter.' 

CCCCXXIL 
VbIhaspati: — ^^On  failure  of  them,  uterine  brothers,  and  sons  of  bro- 
thers, kinsmen  bearing  the  same  family  name,  pupils,  and  learned 
priests,  are  entitled  to  possess  the  estate. 

From  the  difference  of  benefits  conferred,  and  on  the  reason  of  the  law, 
his  title  ought  to  take  effect  even  before  that  of  parents.  The  benefit 
conferred  consists  in  the  oblation  of  a  funeral  cake  to  the  proprietor  by  the 
son  of  his  daughter  (CV).  In  respect  of  another  world,  the  benefit  conferred 
by  parents  consists  in  their  sharing  the  funeral  cake  which  should  have  been 
offered  by  the  proprietor ;  but,  in  succession  to  heritage,  procreation  appears 
to  constitute  a  superior  claim  compared  with  the  acceptance  of  the  funeral 
cake :  and  the  oblation  of  it  thes  so,  when  compared  ;with  procreation  ;  for, 
it  is  shown  that  a  son  and  the  rest  take  the  heritage,  although  a  father  or 
other  ancestor  be  living. 

**  On  failure  of  them,"  that  is,  in  default  of  a  daughter,  and  of  a 
daughter's  son,  mentioned  in  preceding  texts,  **  brothers"  are  the  heirs. 
Such  is  the  meaning ;  and  this  supposes  the  failure  o/  parents,  as  will  be 
hereafter  explained.  The  preceding  texts  are  two,  one  of  Vbihaspati  quoted 
in  a  former  chapter  (v.  CCXXIV  2),  and  another  (CCCCXI)  cited  by 
BHdJAnisvA,  with  these  words  premised,  *' Yb!haspati,  on  the  succession 
of  a  daughter  who  is  or  is  not  appointed  to  taise  up  issue  to  her  father.*^ 

It  should  be  here  remarked,  since  G6tama  declares  the  mere  intention 
to  be  a  sufficient  cause  of  considering  a  daughter  as  appointed  to  raise  up 
issue  to  her  father  (CCXXVII),  "  not  appointed"  might  be  explained,  pot 
nominated  by  an  express  declaration  that  she  is  taken  to  propagate  her 
father's  race,  but  appointed  by  an  implied  intention  ;  yet  it  is  almost  fruitless 
so  to  expound  it,  and  it  contradicta  many  authors:  that  interpretation 
should  not  therefore  be  adopted.  However,  this  text  of  Vbiua8]?ati  does 
not  solely  propound  the  riglit  of  a  daughter's  son ;  whose  mother  was  not 
selected  to  raise  up  issue  to  her  father ;  for  it  may  be  apposite,  as  relating 
to  the  sou  of  a  daughter  appointed  by  an  implied  intention.  Consequently, 
on  failure  of  the  givers  of  a  principal  funeral  cake,  namely,  the  son,  the 
soh's  son,  and  the  son  of  such  a  grandson,  the  daughter's  son,  who  gives 
a  secondary  funeral  cako  in  the  double  set  of  oblations,  is  heir :  that  is 
propounded  as  confirmed  by  the  reason  of  the  law. 

*Thon  the  title  of  a  son's  grandson,  whether  in  the  male  or  female  line, 
may  be  supposed  to  precede  that  of  both  parents,  by. parity  of  reasoning,  amd 
because  the  text  of  Vbihaspati  is  jiothing  to  the  purpose.  Ko ;  for  this 
only  declares  the  right  of  inheritance  founded  solely  on  benefits  conferred  ; 
and  the  precept  of  Vishhu,  cited  by  G6yiiida  RIja  (CCCCXXI),  is  the 
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giound  ofD  which  rests  the  tiile  of  a  d*ughter*s  son ;  and  it  is  dedared  that 
he  eoofers  benefits  (GY).  It  should  not  be  argued,  that  the  text  of  YiBHVir 
relates  to  the  son  of  an  appointed  daughter.  The  terms  "  who  leaves  no 
son  nor  son's  son"  would  be  inexplicable.  It  cannot  be  true,  that  the  son 
of  an  appointed  daughter,  though  acknowledged  to  be  a  son's  son  in  contem- 
plation of  law,  claims  the  estate  after  the  issue  of  a  son  begotten  in  lawful 
wedlock ;  for  it  is  established,  that  his  mother  has  a  share  of  the  eitate  at 
the  same  time  with  the  son  of  the  body  (CGYI). 

Thus  the  grandsons  of  a  son,  both  in  the  male  and  female  line,  are  not 
comprehended  in  the  texts  of  YiJNTAWAi.cTA.  and  the  rest,  by  taking  the 
terms  of  the  preetfU  in  a  secondary  sense.  Aocordiogly,  no  ancient  author 
has  asserted  the  title  of  both  to  take  the  heritage. 

As  for  the  remark,  that  the  texts  of  Msnu,  which  are  cited  by  Jiic6- 
tayIhaha.  to  prove  that  the  right  of  a  daughter's  son  (CCXX  7'  A  it  & 
GCYII),  relate  to  the  son  of  an  appointed  daughter,  because  she  is  mentioned 
in  the  context ;  the  right  of  a  grandson  in  the  female  line  roust  nevertheless 
be  somehow  deduced  from  the  implied  sense  of  these  texts,  to  obviate 
disparagement  of  the  legislator,  since  it  has  not  be^n  separately  declared  by 
Manit;  like  the  expression  /' the  sun  is  seV*  in  speaking  of  ablutions  at 
twilight,  and  of  other  duttee  to  be  performed  at  the  close  of  the  day. 

The  learned  do  not  positively  hold,  that,  after  the  death  of  a  daughter's 
son,  the  heirs  of  his  maternal  grandfather  shall  take  the  wealth  which  had 
devolved  on  him  ;  but  his  son  or  other  heir  shall  alone  take  that  property. 

Again,  if  daughter's  sons  be  numerous,  a  distribution  must  be  made. 
In  that  case,  if  there  be  two  sons  of  one  daughter  and  three  of  another,  five  < 
equal  shares  must  be  allotted  :  they  shall  not  first  divide  the  estate  into  two 
parts,  and  afterwards  allot  one  share  to  each  son  ;  for  such  a  mode  of 
distribution  is  only  ordained  in  partition  among  the  sons  of  sons :  and  the 
reasoning  is  not  equal,  for  a  son's  son,  whose  own  father  is  dead,  receives  a 
share  from  his  uncle;  but  the  daughter's  son,  whose  mother  is  deceased, 
does  not  receive  a  share  from  his  mother's  sister. 

As  the  daughter  begotten  by  a  man  himself  on  his  wedded  wife  equal 
in  class,  is  alone  heiress  of  her  father's  estate  by  the  text  of  Deyala 
(GCOCXX),  so  the  son  of  such  a  daughter  alone  succeeds,  as  grandson,  to 
the  estate  of  his  maternal  grandfather.  This  also  should  be  understood. 
From  the  expression  '*  who  leaves  no  son,"  it  appears,  that,  on  failure  of 
appointed  daughters,  the  right  devolves*  on  one  who  has  not  been  yet  given 
in  marriage ;  and  hence  also  it  must  be  understood,  that  the  son  of  any 
daughter,  though  the  were  not  appointed  to  raise  up  issue  to  her  father,  is  heir. 

But  some  lawyers  contend,  that  a  daughter's  son  can  only  claim  the 
succession  on  failure  of  all  the  heirs  enumerated, /r(N»  the  to\fe  to  the  king 
(CCCXCYIII);  or,  since  there  can  hardly  be  afailixre  of  the  sovereign,  in 
default  of  all  those  heirs  preceding  him.  That  is  wrong ;  for,  immediately 
after  mentioning  the  daughter's  son,  follows  the  text  of  Yb¥ha8Fati,  ''  on 
failure  of  him,  "  brothers,  &e"  (GGCGXXII) ;  and  he  does  confer  benefits. 
Madavapala  also  affirms  the  succession  of  a  grandson  in  the  female  line, 
immediately  after  a  daughter.  The  right  of  inheritance  does  not  solely 
follow  the  benefits  conferred. 

M18BA  considers  the  texts  of  Yj^haspavi  and  the  rest  as  rdating  to^ 
the  son  of  an  appointed  daughter ;  and  he  explains  the  precept  of  YiSBHV 
also  (CGGCXXi)  as  relating  to  the  son  of  an  appointed  daughter,  and  as 


Digitized  by  VjOOQ IC 


550  C0LL4TlftAL  SUOeSBfllOK.  [BOOK  T.  OH.  tm. 

intended  to  aathoriM  his  sucoession  to  the  whole  ettote^  like  the  text,  ''all 
**  these  adopted  sons  are  pronounced  heirs  of  a  man  who  has  bo  sod  hy 
«  himself  begotten"  (CXC  8). 

But  GdynrDA  BAja  contends,  that  the  claim  of  a  grandson  in  the 
female  line  precedes  even  that  of  a  daughter.  It  is  wrong ;  for  this  grand- 
son is  secondary  in  comparison  with  the  daughter,  since  he  becomes  the 
offspring  qfhii  grandiire  through  her;  and  her  prior  right  is  proved,  because 
YbIhabpati  compares  her  «on*s  claim  to  her  own  (CCCCXl). 

On  the  death  of  a  daughter's  son,  who  has  received  the  heritage  of  his 
maternal  grandfather,  his  own  son  claims  the  estate;  because  it  had  become 
the  property  of  his  father,  and  because  no  express  law  resists  his  right. 
This  should  be  noticed.    -Such  is  the  succession  of  a  daughter's  son. 

IV.  On  failure  of  them,  the  mother  is  heiress  by  the  text  of  Yajkta- 
WALCTA  (CCX^CXCYIII)  :  thus  the  Betndcara  and  Chintdmeni.  It  should 
not  be  argued,  because  the  term  **  both  parents"  si^ifies  father  and  mother, 
that  both  shall  inherit  jointly.  The  text  of  Yibhutj  propounds  their 
successive  rights ;  "  on  failure  of  her,  (namely,  the  widow  of  him  who  dies 
leaving  no  male  it9ue,)  the  wealth  goes  to  his  daughter ;  if  she  be  dead,  {and 
leave  no  eon,)  to  the  father;  in  his  default,  to  the  mother"  (CCCCXVII). 
Accordingly  Vbikaspati  propounds  the  succession  of  the  mother,  without' 
reference  to  the  father : 

COCCXXIIL 

Vkihaspati  : — ^The  mother  must  be  considered  as  heiress  of  her  son, 

who  dies  leaving  neither  wife  nor  made  issue ;  or,  with  her  coudent, 

lihe  brotlier  may  be  heir. 

Here  ''  with  consent,"  signifies  with  the  acquiescence  of  the  mother. 
But  the  Pdrijdta  expresses,  the  term  is  illustrative,  comprehending  the 
father :  the  meaning  therefore  is, '  with  consent  of  both  parents.*  Of  what 
use  is  the  sanction  of  the  father,  for  the  same  effect  follows  the  assent 
of  the  mother,  who  had  a  right  to  the  succession  ?  That  is  wrong ;  for 
indirect  acquiescence  is  here  meant,  which  may  be  expressed  in  these  or 
other  words,  ''I  take  it  not:'*  there  is  no  occasion  to  suppose  Sk formal 
declaration  of  consent,  in  these  words,  "  do  you  take  it  ?'* 

Mkhu  also  declares,  that  the  mother  inherits  (CCCCXXIV).  The 
succession  of  the  father  on  failure  of.  her  is  intended  by  YAjntawalcta,  as 
appears  from  his  precept,  and  from  the  texts  of  ViSHWir  (CCCCXVII)  and 
of  Menu  (CCXXIII).  Such  is  the  opinion  delivered  in  the  Retndeara  and 
Chintdmeni. 

CCOOXXTV. 
Menu  : — Of  a  son  dying  childless,  and  leaving  no  widow j  the  motiher 
shall  take  the  estate ;  and  slie  also  being  dead,  the  paternal  grand- 
mother shall  take  the  heritage  on  failure  of  brothers  and  nephews. 
But  Jf  m^avAhaka  and  the  rest  read  the  ttxt  of  Vishnu  (CCCCXVII), 
**  on  failure  of  her  it  goes  to  his  daughter ;  if  there  be  none,  to  the  father  ; 
in  his  default,  to  the  mother.*'     Consequently,  on  failure  of  the  daughter's 
son,  the  father  is  heir ;  in  default  of  him  also,  the  mother :  as  for  the  texts 
of  Mknu  and  VbIhasvati  (COOCXXIV  and  CCCCXXIII),  they  must  be 
understood  as  apposite  on  the  failure  of  the  father.    The  argument  on  which 
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Aw  r0f<t  it  suVjoined :  m^  d««ght«r*B  son  id  prefinraUe  to  a  Mher,  beeftjdse  b« 
offers  a  funeral  cake  to  the  deceased,  and  two  which  the  deceased  was  bound 
to  offer ;  but  the  father  would  have  shared  a  funeral  cake  offered  by  the  late 
proprietor,  if  the  loiter  had  survived^  and  presents  two  which  he  was  bound 
to  offer :  the  father  is  therefore  inferior  to  the  daughter's  son  in  respect  of 
one  funeral  cake,  because  the  acceptance  qfiii^  subordinate  to  the  oblation  { 
and  the  mother  is  yet  inferior  to  him,  because  she  merely  shares  a  single 
ci^e  tohick  would  hawe  been  offered  by  the  deceased.  A  text  of  Mjekv 
(CCLIY }  is  also  proof  of  the  inferiority  of  the  mother  compared  with  the 
father*  Her  superiority  above  the  brother  and  the  rest  will  be  considered 
in  its  place. 

The  different  rules  of  decision  being  founded  on  different  readings  of 
the  text  of  YiSHVU,  there  is  no  certainty  on  this  point ;  for  neither  reading 
can  be  rejected,  since  both  are  cited  by  retpscud  authors.  It  should  notl^ 
answered,  the  argument  delivered  by  us,  and  other  reasons  stated  in  the 
treatise  of  JiM^TAVAHANA,  prove  the  superiority  of  the  father.  More  argu- 
ment might  be  brought  to  prove  the  pre-eminence  of  the  mother:  for 
example,  her  importance  declared  in  an  authoritative  text ; 

A  mother  surpasses  a  thousand  fathers^  for  she  bears  and  nourishes 
the  child  in  her  womb ;  therefore  is  a  mother  most  venef  able. 
If  the  veneration  due  to  her  exceed  the  respect  due  to  a  father  a  thou- 
sand fold,  how  can  the  text  cited  from  the  Furana  by  MadhayIohabta  be 
relevant  ? 

By  law,  the  father  and  the  mother  are  two  reverend  parents  of  a  man 

in  this  world ;  however  adorable  the  goddess  of  the  earth,  a  mother 

is  stiU  more  venerable ; 
2.    But  of  those  two  the  father  is  pre-eminent^  because  the  aeed  is 

chiefiy  considered;  on  fSEulure  of  him,  the  mother  is  most  reoered; 

after  her,  the  eldest  brotlier. 
He  himself  thus  reconciles  the  seeming  contradiction  ;  this  relates  to  a 
father  who  gives  instruciion  to  his  son  in  the  whole  Vida^  after  performing 
the  ceremonies  on  conception  and  all  other  holy  rites  which  perfect  the 
twice-born  man  :  otherwise  the  mother  is  most  venerable.  Accordingly  the 
text  of  MxNU  is  aUo  pertinent. 

Mbnu  : — A  mere  dchdryoj  or  a  teacher  of  the  g&jatri  onlyy  surpasses 

ten   upddkydyas ;  a  father,  a  hundred  such  dchdtyas;   and  a 

mother,  a  thousand  natural  fathers. 

He  whoy  for  his  livelihood,  gives  instruction  in  a  part  onlv  of  the  V6da, 
or  in  grammar  and  other  Vdddngas  and  the  like,  is  an  ufddJk^dya^  or  sub^ 
lecturer ;  he  who  girds  the  pupil  with  the  sacrificial  cord,  apd  instmots  him 
in  the  whole  Vida^  with  the  law  of  sacrifice,  and  the  mysteries  or  sacred 
upanishadsy  is  an  dehdrya.     So  MinHiTiCHlaYAy  following  the  text  of 

MSKU*. 

YtIsa  : — ^T^i  months  a  mother  bore  her  infimt  in  her  womb,  suffer- 
ing extreme  anguish ;  fainting  with  travail  and  various  pangs,  she 
brought  forth  her  child ; 

*  Cbapter  II,  v.  140  aad  141. 
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2.     Loving  her  sons  more  than  her  life,  the  tenctor  mother  is  jutdg 

revered :  who  could  recite  all  her  merits,  even  though  he  spoke  a 

hundred  years  ? 
By  oitiDg  other  texts  from  the  Purdnas,  the  volame  would  be  unneces- 
sarily swelled ;  for  this  reason  thej  are  on^^itted.  The  seeming  difficulty  k 
thus  reconciled  :  title  to  respect  is  no  cause  of  inheritance ;  were  it  so,  who 
could  take  the  estate  while  both  parents  exist  P  But  benefits  conferred  by 
his  own  act,  and  near  relation  by  the  funeral  cake,  are  the  grounds  on  uikiek 
re$t9  the  elaim  of  an  heir  :  now,  tlie  father  is  superior  by  the  benefits  which 
he  confers ;  therefore  he  has  the  right  of  succession,  even  though  the  mother 
be  living :  and  the  reading  approved  by  JtutrATiRAVx  must  be  followed  in 
the  text  of  Vishku  (CCCCXVII)  ;  for  YlJirTAWiLCTA  declares,  «  If  two 
texts  differ,  reason^  or  thai  which  it  beet  eufporte^  must  in  practice  prevail, 
when  the  reason  of  law  can  be  ehown^*^ 

But  other  lawyers  argue,  if  the  estate  of  a  son  devolve  on  his  mother 
while  the  father  lives,  still  the  latter  has  the  sole  right  to  it ;  for  it  is  not 
her  exclusive  property,  being  differetit  from  gifts  received  before  the  nuptial 
fire,  or  at  the  bridal  procession  or  the  like ;  and  while  her  husband  Uvea, 
nothing  is  acknowledged  to  be  her  exclusive  property,  except  that  which 
was  given  to  her. 

The  father  is  heir  on  failure  of  a  daughter's  son  ;  and  the  mother,  in 
default  of  the  father  :  the  opinion  of  Jf  Mt^TAVlHAKA  and  the  rest  is  respect- 
ed by  many  lawyers,  as  that  which  should  be  now  followed  in  practice. 

After  the  death  of  a  mother,  who  has  inherited  the  estate  of  her  son, 
the  heirs  of  her  peculiar  property  shall  not  take  the  succession,  but  the  heirs 
of  the  son.  So  JficdTAviHANA.  It  shall  tiot  be  aliened  by  the  mother  in 
her  life-time :  this  also  is  affirmed  by  the  learned  to  be  the  opinion  of  Jiicu- 
TAvlHAVA.  MiSBA  also  asserts,  that  she  has  no  power  to  give  away,  or 
otherwise  aliene,  property  which  devolved  on  her  hy  failure  of  nearer  heirs. 
This  lawyers  affirm  to  he  a  settled  rule, 

V.  On  failure  of  the  mother,  brothers  take  the  estate,  by  the  texts  of 
TIjnyawalcta,  Vishku,  VbJhaspati,  Mbnu,  G6tama,  (who  uses  the  word 
eldest  as  an  illustrative  term  intending  all  brothers,)  Devala,  and  Catt- 
iTAKA  (CCCXCVm,  CCCCXVII,  CCCCXXII,CCXXIII,  CCCCIV,  and 
CCCCXXV). 

06tama  :-^The  wealth  of  deceased  brothers  goes  to  the  eldest  and 
'    the  rest. 

CCCCXXV. 

CiTYATANA : — On  feilure  of  male  issue,  the  father  shall  take  the  estate 

aoqnired  by  his  son  after  partition,  or  the  brother,  or  the  natural 

mother,  or  the  paternal  grandmother,  in  regular  order. 

Here  the  order  of  succession,  to  which  the  texts  of  DevaIiA  and 
Cattataka  allude,  follows  the  precepts  of  Yajntawalcta  and  the  rest. 
Such  is  the  opinion  of  JlMifinrAVAHAKA  and  others ;  CnAKBisswABA  also  must 
be  uuderstood  aS  assenting  to  that  opinion :  but  ^ib&a,  in  expounding  the 
text  of  Cattataka,  alleges  a  two-fold  established  case;  the  father  shall 
inherit  what  had  been  acquired  by  him,  aud  the  brother  and  the  rest  shall 
succeed  to  that  which  had  been  gained  by  a  collateral  relation.     On  his 
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interpretation,  it  matt  be  inquired,  what  ehall  beoome  of  property  inherited 
from  aneettore  and  ao  forth  r  CHAVDiesirAiu.  infers,  from  a  text  abore  cited 
(CCCGX),  that,  on  failure  of  a  wife  distinguished  by  good  qualities,  of  & 
daughter,  and  of  a  daughter's  son,  the  brother  is  first  heir  of  propertj  which 
he  who  leaves  no  male  issue  had  himself  acquired :  in  deCMUt  of  bfothiiWy 
both  parents ;  or,  if  those  be  dead,  the  wife  not  distinguished  by  good  quali* 
ties  and  so  forth.  But  JiM^TAYAH^KA  and  the  rest  affirm,  that,  on  failure 
of  the  wife,  daughter,  and  daughter's  son,  the  father,  mother,  and  brothers, 
in  order,  take  evety  sort  of  property. 

In  the  text  of  YlJWiAWkhcriA,  the  term  being  exhibited  in  the  plural 
number,  it  is  thereby  suggested,  that  brothers  Tariously  distinguished  haTO 
a  right  of  inheritance.  Although  their  relation  might  be  considered  as 
single,  in  as  much  as  it  is  the  affinity  of  a  brother,  it  is  nevertheless  distio* 
guished  into  man^  sorts,  to  intimate  their  successive  titles.  That  order  of 
suocession  is  subjoined :  in  the  first  place,  a  re-united  brother  by  the  sama 
mother  shall  take  the  estate  of  one  who  leaves  no  male  issue ;  on  failure  of 
such,  the  uterine  brother  not  re-united,  and  the  re-united  one  by  a  different 
mother,  have  equal  claims;  in  default  of  them,  the  half-brother,  who  is 
not  re-united.  80  BAOHinrAVDAVA  and  Jiic^tavahaha.  The  proofs  are 
subjoined. 

Jim^ayIhaita  exfrealy  says,  in  collateral  succession,  the  uterine 
brother  has  the  first  claim  ;  as  declared  by  the  text,  "  an  uterine  brother 
shall  transmit  and  receive  the  heritage  to  and  from  his  uterine  brother, 
OS  he  happens  to  live  or  die.^* 

CCCCXXVI. 
Tajntawalota  : — Two  brothers^  who,  after  their  forisfamiliation, 
have  both  re-united  themselves  to  the  family  of  their  father,  shall 
reciprocally  transmit  and  receive  their  estates,  aa  they  happen  to 
live  or  die;  aiid  so  shall  two  uterine  brothers.* 
Consequentlv,  TlJKYAirALOTA,  having  propounded  in  general  terms 
the  succession  or  brothers,  whether  by  different  mothers  or  bv  the  same, 
whether  re-united  or  not  (CCCXCYIII),   subjoins  this  text,  fi)r  the  sake 
of  exhibiting  a  distinction,  by  virtue  of  which,  if  a  single  brother  have  both 
claims,  as  related  by  the  whole  blood  and  as  re-united,  he  bars  all  the  rest. 
The  share  of  one  re-united  brother  who  deceases,  another  re-united  one  shall 
receive  and  so  forth ;  but  a  whole  brother,  not  one  by  the  same  father  only, 
shall  alone  receive  the  share  of  a  re-united  brother  by  the  same  mother. 
A  similar  opinion  is  delivered  in  the  DlpaeaUed. 

coccxxvn. 

CiTTiTANA  : — On  failure  of  nearer  claimants,  re-united  brothers  must 

be  considered  as  heirs  of  those  who  are  re-united,  and  disunited 

brothers  of  those  who  are  disunited ; /or  they  reciprocally  share  the 

estates  if  they  Have  no  progeny. 

Brothers  who  are  not  re-united,  take  not  the  shares  of  those  who  die 
after  re-onion ;  but  disunited  brothers  must  be  considered  as  heirs  of  those 

*ThbTerdoaoftheteztbtrsiiicrib6dfh>mAmsQiiseDpior8ir  WiuuAM  Jo»^    It 
it  rsrioQilj  explained  ia  (be  sabseqqsatconaiintanr.  T. 
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who  die  ditaniled :  **  on  hSinte  of  nesrer  eUiniant»,'^  9M  i»,  in  deTautt  of  « 
#ife  and  the  resi?.  The  last  t^rms  of  the  telt  are  joined  iii  th^  apposHioa 
aiUed  dwanduta.  So  CHAiTDftflWAiu..  These  terms  are  Itided*  to  show  the 
i^flOii  of  the  precept;  the  meaning  therefore  il,  *bec*uM  they  are  eompe- 
^^RAitr  iib^  talfe  each  other's  shares  when  they  hare  no  issue  r^  this  also  some 
hkwyers  afirm.  By  expressing,  in  general  terms,  that  re-nnited  brothers  are 
heirs  of  their  eo-parceners,  it  is  intimated,  that  a  re-*united  brother  of  tbcf 
whole  blood  succeeds,  to  the  exclusion  of  one  who  i^smains  separate. 
VioHispATi  MiSBA  also  observes,  fchat  nterina  brothers,  who  are  noD  r^^ 
Uttited,  do  not  take  the  heritage.  G«ase<|aeiitly,  if  there  be  whek  brothers, 
•no.  of  whom  is,  and  the  other  is  not,  a  oo*pai!eeDert  the  re-anited  brother  by 
the  Aame  laother  has  the  sole  right  ^  sttcoetsion,  by  conient  of  many  anthofa^ 

But  if  two  re-united  brothers,  one  by  the  same,  the  other  by  a  different 
mother,  claim  the  succession,  what  is  the  rule  in  that  case  ?  To  this  Chah • 
DkeWABi.  replies,  the  meaning  of  the  text  (CCCCXXVI)  is  this :  on  the 
eompetition  of  brothers  of  the  whole  and  half-blood,  the  whole  brother  shall 
alone  take  the  estate.    Accordingly, 

cccexxTHi. 

Vrihat  Menu  : — If  a  brother  by  the  same  mother  be  living,  one  by 

a  different  mother  shall  not  take  the  estate ;  the  law  is  the  same, 

€if  en  thongh  it  be  immoveable  property ;  bot^  <m  failmre  of  the  whole 

brother,  one  of  the  half-blood  may  indeed  possess  the  estate^ 

This  is  reasonable ;  for,  it  is  said  by  Jfii^AvlHANA,  if  one  have  two 
<;)$««»  aa  brother  by  thesanu  mother  aad  aaWunited^  he  bars  aU  other 
olaimants  \  therefore  the  re-united  brother  of  the  whole  blood  is  iole  heir  to 
the  estate  of  the  deceased  :  but,  on  failure  of  him,  the  disunited  brother  by 
the  same,  and  re^-nnited  one  by  a  diflferent  mother,  hate  equal  daimi; 
because  one  is  brother  of  the  whole  bloody  though  disunited ;  ^  other 
re-united,  though  brother  of  the  half-blood  :  and  Chavdcswa£A  renaarka, 
'  thus  it  is  shown  that  relation  by  the  whole  blood  is  aground  on  which  even 
a  disunited  brother  may  take  the  inheritaiuM  ;*  since  there  are  arguments  on 
which  both  may  claim  the  succession,  it  is  therefore  declared  that  both 
shall  inherit:  and  Misba.  observes, '  a  brother  by  a  different  mother,  having 
te-united  himself  to  the  family,  shall  take  the  estate  of  his  half-brofeheri  bu^ 
not  unless  he  re-unite  himself  :*  an  uterine  one,  however,  may  take  the  inhe- 
ritance, even  though  he  do  not  re-unite  himself  to  the  family  (interpretiii|; 
the  text  by  connecting  remote  terms)  The  following  precept  is  explicit  ; 

CGGOXXIX. 

TlJNYAWAtcYA  :  —A  brother  by  a  different  mother,  if  he  return,  aflec 

partition  to  the  family,  not  any  other  half-brother,  shall  inherit  the 

estate ;  but  a  whole  brother,  even  without  returning,  shall  succeed 

to  iiy  not  a  disunited  half-brother  by  the  same  father  only,  except  on 

failure  of  the  rest. 

The  term  employed  in  this  text  signifies  bretber.by  a  di£Eerent  miotliar^ 
having  returned  to  the  family,  he  may  take  the  estate  of  a  eo-parcefter,  bob 
not  that  cfi  a  hoAf-brother,  who  ia  not  rSMsnrited)  it  is  thus  showo,  that 
he  can  oAly  inherit  the  estate  wheit  ho  had  mimnmi^  to  tho  fiun)^    ^  A 
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wk»le  Inotker  ;"*  oae  whe  Kprings  £roim  ike  ssme  fatlier  and  inoi^kir  $  in 
sborly  a  ttteiiiie  brotliM!.  *'  Nofe  n-united,"  is  repeated  in  the  last  part  of 
the  text.  Oonseqiientlgf  a  whole  brother,  though  Bot  re-united,  shaU  take 
aiie  estate ;  henoe  it  follows,  that  he  shall  succeed  to  his  whole  brother,  who 
had  not  returned  to  the  familj.  Sinee  an  order  of  succession  is  not  men- 
tioned, these  two  shall  succeed  together ;  and  a  partition  shall  therefore  take, 
place  between  them.  On  failure  of  is^terine  brothers,  the  legislator  adds^ 
"  not  a  half-brother  by  the  same  father  only ;"  that  is,  one  who  is  not. 
reunited  shall  not  take  the  estate.  Hence,  if  there  be  half-brothers,  one  of 
whom  is  and  the  other  is  not  re^^inited,  the  disunited  half-brother  is  not 
heir.  The  equal  claim  of  a  re-united  half-brother  with  a  re-united  whole, . 
brother  had  been  already  denied,  the  equal  claim  of  a  disunited  hall-brather 
with  a  re-united  half*brother  is  jfiow  denied ;  there  is  consequently  no  vain 
repetition.  Such  is  the  interpretation  approved  by  Chakdeswajeu.  Misba. 
says,  the  last  terms  of  the  text  are  a  mere  repetition. 

On  the  reading  of  the  second  measure  ninybderyd  tPhanam  harit^  the 
construction  is, '  a  half-brother,  who  is  not  re-united,  shall  not  inherit  the 
estate.*  Jxu&rAXiMAfVA  thus  expounds  the  text :  a  half-brother,  being 
re-united,  shall  take  the  estate,  not  a  disunited  one;  whole  brother  is 
repeated  from  the  preceding  text  (CCCOXXVI) ;  *  but  a  whole  brother; 
even  though  not  re-united,  shall  succeed,  not  solely  the  re-united  hal^ 
brother.* 

But  others  thus  comment  on  both  texts  of  YJLjJsriAMALCYk  (CCCOXXVI 
and  CCCCXXIX)  :  if  there  be  whole  brothers,  some  of  whom  are  and- 
others  are  not  re-united,  the  legislator  says,  "  a  re-united  brother  shall  take 
the  heritage  of  a  re-united  one ;"  if  the  whole  brothers  remain  separate,  he 
says,  "  an  uterine  brother  shall  take  the  heritage  of  an  uterine  one."  In, 
that  case,  if  there  be  a  re-united  half-brother,  what  shall  be  the  consequence  ? 
The  legislator  replies,  **  a  brother  by  a  different  mother,  if  he  return  after 
partition  to  the  family,  shall  take  the  estate."  Since  both  have  c?aims  to 
the  succession,  they  shall  inherit  equally ;  but  a  half-brother,  who  had  not 
re-united  himself,  shall  net  succeed  :  this  the  law-giver  dedares,  "  not  any 
other  half-brother."  If  a  oteiine  and  a  half-broSier  have  vet^med  to  the 
family,  what  shall  be  dope  in  that  case  P  To  remove  the  doubt  whether 
both  shall  inherit  under  the  vague  expression  of  the  text,  *^  a  re-united  brother 
•hall  inherit  the  estate  of  a  re-united  one"  (CCCCXXYI,)  the  legislator  eays, 
*^  the  re-united  half-brother  by  the  fame  father  only  shall  not  take  the  inhe- 
ritance" (CCCCXXIX). 

Some  lawy^s  affirm,  that  re-union  of  parceners  is  not  a  ground  of  sac* 
cession ;  for,  were  it  so,  it  migiht  he  supposed  that  a  ton  who  is  owner  of 
separate  wealth,  and  a  brother's  son,  would  not  jointly  inherit  the  property 
poflsessed  by  a  paternal  ande  re-united  with  his  nephew.  On  the  contrary^ 
inheritance  positively  rests  on  otlier  claims.  Thus,  succession  in  xigl^  of 
fraternity  being  eetablished,  the  re-union  of  one  (bars  any  oth^r  'ibrother^ 
In  like  maoaer,  if  there  be  a  whole  brother  not  re-iinited,  since  he  idone  haaf 
a  claim  in  right  of  affinity  by  the  whole  blood,  he  alone  shall  inherit; 
not  a  half-brother,  even  though  re-united.  Thus  the  test  above  eited 
(CCCCXXYI)  relfites  to  uterine  brothers  9n^y ;  and  the  legislator  denies  the 
claim  of  a  half-brother  in  the  subsequent  text  (CCQCXXIX);  ''a brother 

**•  Saniti$h$a;ft$  more  dbTiooS  sens^  ia  whieh  the  term  is  often  used,  is  **  re-nnited  :** 
ths  feext^  mi^  iM^iteitlatsd,  witlibat  deviiUDg  trcjik  that  seiiM,  in  some  one  of  the  modes 
tabieqaently  proposed.  -       T.   .  '  ' 
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by  a  different  mother,  whether  re-^mited  or  not,  shdl  not  inherit  the  estate 
oC  his  half-brother"  (reading  the  text  niny6deiyadhanam  har^t) :  but  on 
failure  of  uterino  brothers,  the  legislator  adds,  *'  a  re«united  An^brother, 
not  any  other  half-brother  by  the  same  father  only,  shall  inherit  the  estate." 
That  is  wrong,  since  it  contradicts  all  respeeted  authors,  and  is  incon- 
sistent with  the  reason  of  the  law  ;  for,  why  should  not  re-union  be  a  cause 
of  a  brother's  succession,  as  well  as  relation  by  the  whole  blood  P  If  it  be 
said,  since  a  son,  a  wife,  and  the  rest,  confer  benefits  on  the  proprietor  in 
another  world,  there  is  no  parity  between  that  claim  and  one  founded  on 
le-uniou ;  but  a  nterine  brother  confers  benefits,  by  offering  the  double  set 
of  oblations  for  the  mother ;  the  annoer  f>,  a  re-united  brother  also  defrays 
religious  ceremonies  by  means  of  hii  property  thrown  into  parcenary.  On 
failure  of  either  a  disunited  whole  brother,  or  of  a  re-united  half-brother,  the 
other  is  heir :  in  tho  one  case,  if  there  be  half-brothers,  one  of  whom  is  and 
the  other  is  not  re-united,  the  re-united  brother  has  the  sole  right  to  the 
inheriianee,  not  the  disunited  one ;  for  the  text  of  TIjittawalota  expresses, 
**  a  re-united  brother  shall  receive  the  estate  of  a  re-united  one" 
(CCCCXXVI).  On  failure  of  both  these  prior  ,elaimani$^  a  disunited 
brother  by  a  different  mother  shall  inherit,  because  he  also  is  brother  by  the 
same  father.  Since  a  mother  also  claims  the  funeral  cake  and  other  obla- 
^ns,  which  are  given  by  an  uterine  brother  in  the  irdddha  performed  with 
a  double  set  of  oblations  (CCCCXGYI),  the  whole  brother  is  superior  to 
one  by  a  different  mother,  because  he  offers  the  double  set  of  oblations  for 
the  mother  of  the  late  proprietor :  since  two  brothers,  living  in  the  same 
house,  afford  reciprocal  support,  preserve  each  other's  property,  confer  mutual 
benefits  by  the  acquisition  of  wealth,  and  respectively  earn  religious  merit  at 
the  expense  of  wealth  acquired  by  each  other,  they  are  nearer  the  one  to  the 
other  than  a  disunited  brother. 

Who  is  called  a  re-united  parcener  ?    He  is  thus  defined  by  VbIhaspati  : 

cccoxxx. 

VBiHASPATi : — He  ia  said  to  be  ^^  re-united/'  who,  having  made  a  par- 
tition,  lives  again,  through  affection,  with  joint  property  in  the 
sanie  house  with  his  father,  his  brother,  or  his  paternal  uncle. 

After  brothers  have  made  a  partition  by  mutual  consent,  when  any  one 
of  them  lives  again  with  a  certain  other  brother,  these  two  are  taid  to  he  re- 
united. Their  dwelling  together  is  not  simply  a  residence  in  the  same  house 
or  abode,  (for  that  may  happen  even  without  affection,  when  the  habitations 
are  not  equally  numerous  with  the  brothers  ;)  but  it  consists  in  forming  <Mie 
household  :  and  their  intentions  are  thus  declared,  *'  what  is  thy  propt^l^  is 
nine;"  their  effects  are  thus  intermixed :  *'  the  duties  of  us  both  shall  be  the 
same  ;"  an  agreement  for  community  of  duties  is  thus  made :  in  like  man> 
aer,  one  i§  made  fir  oommon  fare :  and  this  is  deduced  from  the  insertion  6f 
the  terms  *'  through  affection ;"  else  this  word  would  be  superfluous,  since  they 
could  not  dwell  one  moment  together  without  affection ;  but  now  suchi  par- 
tieular  regard  is  suggested  by  that  term. 

''In  the  same  house;"  in  the  same  household.  Consequently  two 
brothers,  again  living  together,  through  mutual  affection,  as  joint  house* 
keepers,  after  having  made  a  partition,  are  called  re-united  parceners.  Budi 
is  the  meaning ;  and  the  text  is  so  interpreted  by  BAcmxnujnMJra,  JImAtA/^ 
TiH^KA,  YlOHiSPATi  MiSBA,  and  the  rest. 
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When  the  owners  of  leveral  property  live  together  as  joint  honse-keepers, 
making  a  oommon  stock  of  their  fortanes,  they  are  said  to  be  re^united ;  for 
this  is  nfi  easy  inierpretaiion  :  not  making  a  common  stock  of  their  fortunes 
after  partition ;  for  this  would  be  a  burdensome  eondition.  Some  become 
owners  of  several  property  by  partition;  others  are  naturally  so.  Thus 
union,  founded  on  affection,  may  take  place  between  two  persons  sprung 
from  different  families,  natifes  even  of  different  countries.  This  some 
lawyers  affirm.  It  is  wrong ;  for  such  united  persons  are  nowhere  seen  ; 
and  the  terms  of  the  text,  "  having  made  a  partition,"  would  be  un* 
meaninff;  and  it  is  improper  to  consider  any  term  as  nearly  superflu- 
ous, which  may  become  pertinent:  accordingly  a  burdensome  condition 
cannot  be  imputed  as  a  fault.  Re-union  consists  in  dwelling  together 
as  joint  houae-keepers,  after  making  a  joint  stock  subsequent  to  partition. 
It  should  not  be  argued,  that  partners  in  trade,  living  together  after  a 
distribution  of  wealth  gained  by  commerce,  would  be  called  re-united. 
Partition  signifies  distribution  of  heritage.  Such  being  the  case,  may 
not  the  sons  of  two  sisters  be  re-unit^ ;  for  they  may  happen  to  live 
together  in  the  same  household,  after  a  partition  of  the  property  left  by 
the  maternal  grandfather  and  the  rest  P  Heritage  here  signifies  wealth 
inherited  in  the  direct  male  line :  such  is  the  meaning,  as  appears  from 
the  terms  of  the  text,  "  with  his  father,  his  brother,  or  liis  paternal  uncle." 
They  alone  are  determinately  meant,  who  were  not  separate  by  their  birth. 
Of  these,  the  father  is  first  mentioned,  as  the  distributer  of  the  estate,  when 
it  is  divided  in  his  life-time :  the  term,  taken  comprehensively,  includes  also 
the  paternal  grandfather  and  great-grandfather ;  the  brother  is  next  men- 
tioned, as  the  distributer  of  shares  among  brothers ;  and  lastly,  the  paternal 
uncle  is  named,  as  the  person  who  difltributes  an  estate  shared  with  a  son's 
son,  whose  own  father  is  dead :  the  term,  taken  comprehensively,  includes 
the  son  and  grandson  of  a  paternal  uncle,  and  the  great  uncle  and  others ; 
the  wife  of  a  brother  and  the  rest  are  not  meant,  because  they  are  subject  to 
the  control  of  their  husbands  and  so  forth.  Among  those  only  does 
re*union  take  place ;  not  among  others  :  but  the  practice  of  returning  to 
co-parcenary  after  partition  with  the  son  of  a  paternal  uncle  does  exist,  as 
remarked  by  Chandbswaba.  It  should  be  here  noticed,  that  if  two  brothers 
die  after  dividing  the  estate,  the  re-union  of  their  sons  or  graudsods  is  not 
consistent  with  the  obvious  sense  of  the  law  ;  because  he  who  made  a  parti- 
tion does  not  in  this  ease  return  to  a  common  dwelling.  Such  is  the 
opinion  of  Misba  and  Ghandebwaba. 

JiMi&TATAHANA  likewise  holds,  that  they  only  who  may  be  co-parceners 
by  birth  (in  respect  of  property  acquired  by  a  father,  brother,  paternal 
uncle  and  the  rest),  having  made  a  partition,  are  re-united  by  dwelling 
together  in  the  same  house  as  joint  house-keepers,  after  annulling  the  former 
partition,  through  mutual  affection,  by  a  declaration  in  this  form,  "thy 
wealth  is  mine,  and  that  which  is  mine  is  thine."  There  is  no  re-union  of 
any  other  persons,  such  as  partners  in  trade,  by  the  simple  junction  of 
property. 

Here  the  son  or  other  male  descendants  of  a  paternal  uncle  are  compre- 
hended in  the  term  **  and  the  rest,"  as  appears  to  have  been  understood  by 
8b£  CbIshna  TebcIlanoIba;  for  be  has  remarked,  on  the  words  "  by  birth," 
that  the  mother  is  thereby  excluded,  because  her  claim  to  property  arises 
bem  marriage :  else  the  commentator  would  have  said,  '  the  mother  is  ex- 
dkided,.  because  she  is  not  foundMsaong  the  persona  enumerated,  namely,  the 
father,  brother^  and  uncle.* 
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Bat  RkBnwimAWX  affirms,  that  re^union  oftlj  iakes  plaoe  between 
father  and  eon,  between  brotheniy  or  between  paternal  uneie  aod  nephewi 
In  effiact  he  considers  the  term  ''  and  the  rest/'  in  the  rconark  of  Jim69a« 
yIhava,  as  comprehending  only  the  son  and  nephew.  Jiic^!C4T4Kavii 
again  observes,  when  treating  of  the  shares  of  re-united  parceners,  ^reonnioa- 
s^Msld  not  bo  admitted  among  others  besides  those  who  are  expressly  ine«^ 
tioned,  else  the  enumeration  would  be  unmeaning*"  The  author  of  tl» 
PracdSm,  after  citing  the  text,  adds,  this,  is  a  positive  pnecept.  Mnoever^  tlie 
opinion  of  Diusj)iawAa^  and  the  rest  n  eonsistent  with  the  reason  of  the 
law  ;  for  there  is  no  difference  whatsoever,  whether  the  paternal  ViXkcie  or  his 
soa  be  the  distributer.  But  the  opinion  of  Baohvnakbaha,  and  of  the  authot 
of  the  ProfBoiay  follows  the  letter  of  the  text.  This  should  be  fiTsmisiadj 
and  one  opinion  only  should  be  established* 

iimong  four  brothers,  if  two  be  separated,  and  iwo  remain  undinded, 
but  the  effects  be  distributed  by  arithmetical  computation  or  the  like ;  for 
example,  ten  9uv^ma$  out  of  twenty  have  been  allotted  to  two  brothers,  and 
five  a-piece  to  the  other  two,  or  if  land  or  the  like  have  been  similarly 
distributed,  in  that  case,  should  one  of  the  two  undivided  brothers  die, 
leaving  no  son  or  other  near  heir,  by  whom  shall  the  effects,  assignable  for 
bis  share,  be  taken  P  Not  by  the  uterine  brother,  in  so  much  re-united ;  for 
he  is  not  so  tit  the  Mtrict  tente  of^  term^  since  re-union  consists  in  livizig 
together  after  partition,  with  an  agreement  in  this  form,  ^'  what  is  ^j 
property  is  mine;  and  what  is  my  property  is  thine:"  but  in  this  case 
partition  had  not  taken  place  between  those  two  co-heirs.  Kor  shall  all  the 
surviving  brothers  by  the  same  mother  take  the  lapied  share;  for  that 
would  contradict  common  sense :  it  is  difficult  to  find  a  reason  why  a  re^mited 
parcener  shall  alone  inherit  when  brothers  live  together  after  partition,  and 
all  the  brothers  succeed  when  some  of  them  live  together  without  ever 
making  a  partition  :  in  administrative  justice  the  letter  of  the  law  must  not 
be  solely  followed.  If  it  be  said,  partition  by  common  consent  of  all  the 
brothers  is  authorized  by  express  ordinances ;  but  the  law  has  not  indicated 
partition  among  some  of  the  co-heirs,  and  co-parcenary  of  others,  and  no 
special  rule  of  decision  has  been  delivered  on  this  point ;  no  such  partition 
ought  therefore  to  be  made :  the  answer  is^  if  certain  Sddras,  or  the  like,  not 
having  seen  the  codes  of  law,  make  such  a  partition,  a  rule  of  decision 
becomes  necessary.  Nor  is  that  distribution  void  ;  for  it  has  been  made  by 
the  free  consent  of  all  the  co-heirs,  and  no  special  law  forbids  it. 

To  this  lawyers  reply,,  the  expression  "  having  xnade  partition^"  does 
not  intend  a  division  reciprocally  granted,  but  any  distribution,  whether 
accepted  or  made  by  both  the  parceners,  between  whom  re-union  takes  place. 
Consequently,  two  brothers  have  in  this  case  a  single  allotment,  the  others 
have  separate  shares :  partition  therefore  takes  effect  even  in  regard  to  those 
two ;  and  they  ufterwardi^  live  together  as  joint  house-keepers.  It  should 
not  be  objected,  that  the  word  "  again"  becomes  irrelevant,  because  they  do 
not  twice  live  together.  Since  the  literal  sense  of  that  term  is  burdensome, 
and  there  is  no  occasion  to  distinguish  the  shares,  when  re-union  takes  place, 
the  word  must  be  taken  in  a  secondary  sense.  But  other  laywers  affirm, 
that  an  undivided  heir,  as  well  as  a  re-united  one,  excludes  a  divided  heir  ; 
in  the  silence  of  the  law,  this  must  be  established  by  reasoninf . 

In  faot,  a  distribution  is  in  such  a  case  mnde  amodEig  all  the  co-heirs,  bj 
an  aeli  of  ti^  mind ;  aooQrdni|/ly  the  portion  of  an  eldest  son,  tho  best  hwaa 
and  the  like,  are  albtted  rin  its  consequences  ihere  is  no  difiercnoe.  TUb 
brief  exposition  may  suffice. 
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Uttdar  the  tcrt  abore  cilMt^  (CGGOXXViy,  »baH  not  one  reJ-iiDited 
brother  UkB  the  nested  share  of  another,  even  though  he  leave  a  aen^  a  wtfe^ 
or  other  near  heir  ?  No ;  for  YbIhabvati  denies  i^  (COCCVI,!).  "  Or  seclude 
himself  from  the  world*'  (CCCCYII 2) :  the  particle  haa  a  luumectiTe  sease, 
alltiding  to  degradation  and  the  like.  "  It  deyolves  on  his  uterine  brother  :'* 
eonsequentljy  if  brothers  bj  tdie  same  and  bj  different  mothers  had  re«uuited 
themselvea  with  the  deceased,  the  uterine  brother  has  the  sele  right  of 
succession ;  but  a  re*united  oi)e  bj  a  different  mother,  aind  an  uterine  brother 
not  re-uniiiodf  hare  an  equal  daim  ;  both  these  inferences  ai e  here  justified. 
''  To  her  who  is  his  sister  a  shaie  must  be  given"  (CCCCYII  3>  to  defraj 
her  nuptials,  as  already  explained.  ^'  Such  is  the  law  concerning  him  who 
leaves  no  issue"  (CCCCYII  3),  neither  ason,  a  son's  son,  nor  the  son  of  such 
a  grandson,  nor  a  daughter,  nor  the  son  of  a  daughter:  '^nor  leases  a  wife, 
nor  father,  nor  mother/'  that  is,  no  wife  endowed  with  good  qualities,  as 
above  mentioned;  the  word  mother  is  understood,  having  been  regularly 
dropped  by  the  rules  of  etymology.  It  follows,  that  a  diffbrence  arises  from 
the  re-union  of  parceners  in  collateral  succession  only ;  but  the  claim  of 
re^uoiled  brothers  is  not  stronger  than  that  of  a  wife  and  the  rest. 

The  texts  of  Mksru  (CC!CCYI),  bearing  the  &ame  Import  with  those  of 
VltlHASPATt  above  cited,  must  relate  to  a  re^united  brother,  who  leaves  no 
ion,  nor  wife,  nor  other  near  heir.  CuLL^CAdBAT1*A  concurs  in  this  opinion.  • 
*  His  uterine  brothers*'  (CCCCVI  8)  :  by  repeating  ih&  word  ne^united,  this 
relates  to  the  uterine  brothers  who  have  returned  to^  co^pareenary  i  and  the 
t^rm  is  also  taken  in  a  general  sense ;  consequetttlj,  if  brothers  1^  the  sam« 
and  by  diffe^nt  mothers  had  re^united  themseket  witb  thre^  deceiMed,  \\th 
uterine  brother  le  sole  heir;  but  if  he  have  not  returned  to  eo-paroenfary,  h« 
has  an  equal  title^  with  the  re-united  brother  by  a  different  mother.  This 
sense  is  deduced  ,^t>m  the  text, 

"  Such  brothers  as  were  re-united,'*  that  is,  half-brothers ;  for  uterine 
kindred  had  been  already  mentioned  :  by  the  word  **  re-united,"  such  brothers, 
not  having  returned  to  the  family,  are  excluded.  **And  sisters:**  thia 
relates  to  the  allotment  of  a  sufficient  sum  to  deft-ay  their  nuptials.  As  for 
the  remark  of  Cull^^cabhatta,  that  uterine  brothers  and  sisters  shall  assemble 
and  divide  equally  the  vested  share  of  their  uterine  brother.  It  must  b# 
affirmed  that  his  meaning  is  the  same :  he  cannot  intend  that  their  rights 
shall  be  equal ;  for  it  is  no  where  seen  that  sisters  inherit  the  property  of 
their  brothers,  and  the  text  is  well  explained  as  relating  to  the  allotment  of 
a  sufficient  sum  to  defray  their  nuptials.  As  for  another  observation  of 
GtTLLt^CAlBHATTA,  that,  among  brothers  by  the  same  and  by  difEbrent  mothers, 
they  alone  who  use  the  same  furniture  and  utensils,  having  made  a  common 
stock  of  their  several  effects,  shall  divide  his  share,  not  afi  the  brothers  by 
the  same  or  by  different  mothers :  here  also  his  meaning  must  be  understood 
to  be  the  same;  re-united  brothers  by  a  different  mother  inherit  only  oil 
failure  of  a  re- united  one  by  the  same  mother. 

'' Uterine  sisters,"  not  giveu  in  marriage:  thej  afterwards  belong  to 
the  family  of  their  husbands.    So  the  Fracdia,  cited  in  the  Meindeara. 

OCOGXSXL 
Yama  :-^ImHK>i^able  undivided  property  '^^ftH  be*  tii«  heritage  of  ail 

^  the  bro&ers,  fttf  iJieir  mothers  the  same  or  diferent ;  Bttl  immovable 

Iffopf  rigr^  wW  divided,  shall  OB  ne  MGOuot  ba  iiiberited  hj  the  sons 

•  of  the  dttme  father  oBfy. 
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The  metningf  therefore  i^  *  all  brethen,  whethereons  of  the  Mtme  father 
and  mother,  or  of  the  tame  father  only.*  Jficth^TiHAVA. 

If  any  immovable  prof)erty  of  diTided  heirs,  common  to  brothen  by 
different  mothers,  have  remained  undivided,  being  held  in  cb*parcenary,  the 
half-brothers  shall  have  eqnal  shares  with  the  rest ;  but  the  uterine  brother 
has  the  sole  right  to  divided  property  movable  or  immovable.  The  text 
of  Vrthatf  Mbvu  likewise  intimates  the  same,  by  alluding  to  a  distinction  in 
respect  of  immovable  property,  when  the  subject  proposed  was  already 
ascertained  by  the  former  part  of  the  text  (GCCK/XXVIII).  This  maxim, 
say  lawyers,  should  be  likewise  adduced  in  the  case  where  &o  re-union  hat 
taken  place. 

Even  a  son  given,  provided  he  be  virtuous,  is  eonndered  at  allied  by  the 
whole  blood,  if  he  were  accepted  by  the  mother  of  the  son  bom  in  lawful 
wedlock ;  but,  if  not  adopted  by  her,  he  is  eontidered  a$  a  half-brother,  for ;  in 
the  case  of  a  son  given  and  the  rest,  adoption  is  acknowledged  to  be  equiva- 
lent to  procreation. 

On  the  death  of  one  who  has  received  the  inheritance  of  his  brother, 
his  own  son  or  other  heir  claims  the  succession,  not  the  son  of  any  other 
brother ;  for  he  has  no  lien  on  the  property  of  his  uncle,  the  estate  having 
already  devolved  on  a  collateral  relation.  Such  is  the  succession  of  brothers. 
YI.  On  failure  of  them,  the  son  of  a  brother  is  heir,  by  the  texts  of 
TiJNTAWALOTA  and  Vishhu  (CCCXCVIII,  CCCCXVII ;)  and  because  ho 
offers  two  funeral  cakes  to  ancebtors  of  the  late  proprietor,  one  to  his  father, 
the  other  to  his  paternal  grandfather.  A  brother's  son  has  not  an  equal 
claim  with  a  brother ;  for  Yishnit  says,  "  if  he  be  dead,  it  goes  to  tho 
brother's  son  ;*'  ''  and  he'*  must  relate  to  the  nearest  term  *^  brother  :*'  and 
YAjntawalota  intimates,  that,  in  default  of  brothers,  their  sons  inherit,  by 
saying,  "  on  failure  of  the  first  of  these,  the  next  in  order  shares  the  estate  :'* 
and  a  brother,  who  is  the  giver  of  six  funeral  cakes,  or  of  three  {if  lis  he  tim 
qf  the  tame  father  anfy),  which  it  was  incumbent  on  the  late  proprietor  to 
offer,  is  superior  to  the  brother's  son,  who  is  giver  of  two  funeral  cakes, 
which  the  late  proprietor  was  bound  to  present  to  his  father  and  paternal 
grandfather.  Jim^avahava  concurs  herein.  As  for  the  assertion,  that  the 
son  of  a  living  brother  does  not  inherit,  merely  because  he  confers  no  bene- 
fits, since  he  does  not  offer  the  funeral  cakes,  that  is  futile ;  for  it  might  be 
thus  supposed,  that  a  son  of  another  deceased  brother  would  inherit  t» 
preference  to  hie  uncle;  and  you  must  admit,  that,  on  failure  of  other 
brothers,  the  sou  of  a  living  but  degraded  brother  does  inherit :  assuming 
the  natural  claim  of  a  nephew,  whose  father  is  alive,  like  that  of  a  daufi:hter*a 
son,  whose  parent  is  living,  he  might  have  a  right  of  succession.  Neither 
can  it  be  affirmed,  that  the  paternal  uncle  ought  to  have  an  equal  claim  witk 
the  brother's  son,  because  he  offers  funeral  cakes  to  the  paternal  grandfather 
and  great-grandfather  of  the  late  proprietor.  The  brother's  son  has  a, 
superior  claim,  because  he  presents  an  oblation  to  the  late  proprietor^ m  father, 
who  is  the  person  dhiefly  considered.  Thus  JiirdTATAHANA.  The  father  is 
indeed  pre-eminent ;  because  a  man  has  no  right  to  perform  a  hdddha  for  • 
his  paternal  grandfather  or  other  ancestor,  unless  he  have  a  right  to  perform 
one  i(a  his  aire ;  and  the  father  is  nearest  oDdatoihe  late  proprietor* 

Here  again  a  distinction  must  be  admitted :  the  son  of  an  uterine 
brother  has  the  first  claim,  because  he  confers  benefits  on  the  mother  of  the 
late  proprietor ;  for  it  appears  from  a  text  cited  by  JxirftTAyiHAiri,  Baohu* 
VAiTDAKA  and  the  rest  (CGCCXXXII),  that  the  father's  natwal  Qwther 
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ako  shaiw  with  her  hiwband  the  fuiwral  eake  offered  by  a  wn'ft  son ;  but 
those  beiiefiu  cannot  be  conferred  by  the  sous  o£  hali'-biothers  :  however^  on 
failure  of  other  nephews,  tiie  son  of  a  half-brother  n^y  inherit. 

CCCCXXXII. 

The  mother  shares  with  her  husband  obsequies  sokmnty  perfbrmed  iy 

his  son ;  the  paternal  grandmotberi  with  her  husband ;  and  the  mother 

of  the  paternal  grandfather,  with  her's* 

If  any  one  nephew  be  ro-united,  shall  he  alone  take  the  whole,  or  shall 
he  share  it  with  aU  the  sons  of  brothers  f  It  should  not  be  argued,  that  a 
brother's  son,  being  re-united,  has  the  sole  right  of  succession,  by  the 
general  maxim  abo7e  cited  (CCCCXXVI).  That  text  being  propounded 
in  the  course  of  treating  upon  the  Succession  of  Brothers,  must  be  taken 
specially,  as  relating  solely  to  that  subject.  Sueh  being  the  case,  it  was 
vain  to  mention  the  re-union  of  a  nephew  with  his  paternal  uncle :  this 
should  not  be  affirmed.  They  are  all  mentioned  to  authorise  that  re-union, 
because  they  thereby  become  similar  to  undivided  co-heirs  by  having  com- 
mon duties  and  common  income  and  expense.  MxNU  and  Ybihaspati  have 
only  ordained  the  preferable  claim  of  a  re-united  brother ;  and  no  legislator 
has  expressly  declared  the  title  of  a  re-united  uncle  or  nephew.  As  for  the 
text  of  NiBBBA  (OOCCXXXIIl),  that  also,  from  its  coincidence  with  the 
precept  of  VmIeaspati,  must  be  considered  as  relating  to  the  sane  snbjeotb 

CCCCXXXIUi 
NIrbda  : — The  vested  share  of  re-united  brotliers  is  declared  to 
belong  exclusively  to  them :  in  any  other  case  than  this,  they  shall 
not  exclusively  share  the  inheritance  of  the  deceased ;  it  shaU  go 
to  other  brothers,  when  no  issue  is  left. 

That  which  is  the  vested  share  of  re-united  brothers  belongs  exclusively 
to  them ;  in  any  other  case,  that  is,  if  the  deceased  were  not  re-united,  they 
who  were  shall  not  share  the  inheritance ;  that  is,  they  shall  not  take  the 
entire  allotment  of  the  deceased.  Then,  who  shall  receive  that  share  P  The 
legislator  replies,  '*  it  shall  go  to  others,**  that  is,  to  other  brothers.  Or  the 
sense  may  be, '  in  any  other  case,  that  is,  on  failure  of  re-united  brothers,  ik 
shall  go  to  others  not  naturally  entitled  to  partake  of  the  share  *^  that  is,  to 
other  brothers :  share  here  signifies  the  property  or  inheritance ;  the  natural 
partakers  of  it  are  obviously  the  sons ;  it  goes  to  others,  that  is,  to  brothers. 
Or  the  sense  may  be,  *  when  half-brothers  are  re-united,  su<^  re-united 
brothers  by  different  mothers  may  inherit  from  each  other;  in  any  other  case, 
that  is,  if  they  be  not  re-united,  half-brothers  do  not  share  the  inheritance^ 
but  it  shall  go  to  others,  namely,  to  the  full  brothers.'  Chakdibwaba  says, 
the  meaning  is  this :  in  any  other  case^  that  is,  on  failure  of  re-united 
brothers,  it  shall  go  to  others,  not  first  entitled  to  share  the  inheritance,  or 
who  do  not  claim  the  succession  in  right  of  re-union.  But  the  author  of  the 
Fracdia  thus  expounds  the  text :  ''  than  this**  alludes  to  something  under- 
stood, namely,  to  the  case  of  one  who  leaves  no  male  issue :  in  any  other 
instance,  that  is,  if  he  do  leave  male  issue,  the  re-united  brothers  shall  not 
share  the  inheritanoe;  but  when  tlwy  die  ohEdless,  it  shall  go  to  others, 
aaniely,  to  brothers  and  the  rest.  The  mention  of  re-union  is  solely  intend* 
ed  for  the  auisoesfiiQa  of  buoftbeni;  heooa  il  ianot  specidly  co&sidtred in  the 

«1 
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case  of  a  broth^r^s  son  :  if  this  be  affirmed,  it  may  be  answered,  the  author 
of  the  JDfpacalicd  does  not  eoncar  in  that  opinion ;  for,  in  expounding  the 
text  of  TUJNTAWALCTA  (CCCCXXTI),  he  subjoins  the  term  "or  other 
parcener*'  after  the  word  "  brother/*  and  delivers  this  gloss  :  the  share  of  a 
brother  or  other  parcener  dying  after  re-union,  another  re-united  brother  or 
oo-heir  shall  take.  Consequently,  the  maxim  must  be  established  on  the 
sense  conveyed  by  the  phrase  **  a  re-united  parcener  shall  receive  the  vested 
share  of  a  re«united  one"  (CCCCXXVl)  :  and  that  sense  may  be  thui 
expressed ;  the  re-united  co-heir  alone  shall  take  the  estate,  if  there  be  others 
related  in  the  same  degree,  but  not  re-united  :  it  exhibits  an  exception 
to  the  general  rule  of  iuheritanoe  deduced  from  another  text.  Thus,  if 
a  father,  having  made  a  partition  among  his  sons  in  his  life-time,  and 
becoming  re-united  with  any  one  of  them,  die  after  the  lapse  of  a  few  days; 
in  that  case,  the  re-united  son,  and  no  other,  shall  inherit  his  property. 
Accordingly  Misba  affirms,  that,  in  the  case  of  re-union  between  parent  and 
child,  the  re*united  son  alone,  not  the  disunited  one,  obtains  the  »hare  of  hii 
father,  although  another  separated  son  be  living ;  for  it  is  declared,  without 
reservation,  that  a  re-united  parcener  receives  the  inheritance  from  a 
re-united  one :  and  the  re-union  of  father  and  son  has  been  also  propounded 
by  a  text  above  cited  (CCCXXX).     What  is  thus  affirmed  by  him,  is  alone 

i'ust;  for  the  claim  of  other  sons  on  the  property  of  their  father  was  annul- 
ed  by  partition,  and  the  right  of  the  re-nnited  son  was  revived  by  re-union. 

It  must  be  here  inquired,  bow  the  remark,  that  their  property  is 
annulled  by  partition,  can  be  apposite?  for,  while  the  father  lived,  the 
son  had  no  right  to  his  wealth  before  the  distribution  of  it,  and  the  text  of 
TiJNYAWALCTA  (XCII)  merely  implies,  that  partition  of  an  estate  inherit- 
ed from  the  paternal  grandfather  may  be  made  at  the  will  of  the  son : 
even  admitting  the  literal  sense  of  that  text,  sons  could  never  have  a  clum^ 
on  the  wealth  acquired  by  the  father  himself. 

In  saying '  the  right  of  sons  was  annulled  by  partition,'  the  meaning  is 
this :  the  son  naturally  had  a  claim  on  the  property  of  his  father  by  birth 
alone,  under  the  rule  of  Q6tama  (Ch.  I,  Sec.  I,  Art.  I,)  ;  but,  not  being  then 
independent  while  the  father  was  living,  since  the  text  of  Cattayaki.  ex- 
presses, "  a  son  becomes  iTidependent  after  the  death  of  both  his  parents'* 
(Book  II,  Chap.  IV,  V.  XV  6),  he  had  no  title  to  claim  partition  or  the  like; 
but  after  the  death  of  his  father  he  has  such  a  right  :  this  is  declared  by 
Beyala  in  these  terms,  "  they  have  not  ownership  while  a  faultless  father 
lives'*  (V),  that  is,  they  have  not  independent  dominion,  although  they 
have  a  proprietary  right.  It  is  not  said  in  the  law,  Yajkyadatta  has  not 
ownership  of  the  property  of  Deyadatta  :  nor  is  a  son  destitute  of  right  to 
the  paternal  estate,  while  his  mother  survives ;  consequently,  such  a  title 
only  is  annulled  by  partition.  If  it  be  said,  this  is  the  meaning  intimated 
by  VicHEePATi  Misba,  the  answer  is,  that  opinion  is  not  confirmed  by 
JimutatIiiana  and  the  rest  :  were  it  even  admitted  by  them,  it  would  not 
be  here  affirmed  ;  for,  if  a  father,  having  made  a  partition  with  his  song,  die 
after  re-uniting  himself  with  any  other  parcener  whomsoever  it  would  folhw, 
that  his  property  could  Aot  be  inherited  by  the  divided  sons  :  but  no  other 
persons  ought. to  take  the  succession  while  sons  live,  since  none  can  like 
them  have  a  present  right  to  bis  property. 

The  commentator  observes, '  it  should  not  be  affirmed  that  it  it  not  so, 
because  the  text  contains  an  exception,  *'  this  law  oonoerns  him  who  leaves 
no  issue**  (CCOCVII);  for  that  relatM  to  a  son  bom  afttr  partition.*   To 
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thia  a^ain  it  may  be  objected,  that  tbe  word  "  this,"  occurring  in  the 
text  of  the  legishitor,  must,  if  possible,  be  referred  to  tbe  law  propounded 
by  him,  that  is,  to  tlie  claim  of  a  re-united  brother  by  the  same  mother 
on  the  property  of  a  re-united  one,  and  to  the  succession  of  a  disunited 
brother  by  the  same  mother,  on  failure  of  such  re-uuited  brothers,  pro- 
pounded in  the  text  immediately  preceding  it  ;  not  to  a  distinction 
founded  on  re-union,  for  VjiiHASPATi  has  not,  like  YAjntawalcya 
(CCOCXXVI),  noticed  tuck  a  distinction.  It  is  improper  to  reject,  without 
sufficient  cause,  the  law  promulged  by  the  legislator  himself,  and  assume 
one  propounded  by  another  author  as  intended  by  the  word  "  this;"  and 
there  is  no  proof,  that  the  expression  *'  his  share  shall  devolve  on  his  uterine 
brother,*'  should  be  explained  as  signifying  generally  the  right  of  any  one 
re-united  parcener  to  inherit  the  property  of  another.  In  like  manner,  there 
is  no  argument  to  prove  that  the  terms  *'  who  leaves  no  male  issue"  relate 
to  a  son  born  after  partition.  Hence  this  text  (CCCCXXVI)  is  intended 
to  propound  a  distinction  founded  on  re-union,  when  there  is  a  competition 
of  heirs  related  in  the  same  degree  :  the  re-united  parcener  alone  shall 
therefore  take  the  heritage,  if  there  be  whole  brothers,  or  half-brothers,  or 
paternal  uncles,  or  others  as  near  of  kin  to  the  deceased;  for  no  distinction  is 
found  in  that  phrase;  and  the  preceding  text  related  to  all  refunded  parceners, 
and  a  question  may  arise  on  the  claims  ^all.  Hence,  it  should  not  be 
admitted  that  this  text  relates  to  brothers  only.  So  JIic^tatahaka  and 
R^aHUNAHDANA.  The  words  **  and  the  rest"  being  inserted  in  the  expres- 
sion "  paternal  uncles  and  the  rest,"  many  lawyers  thus  state  the  opinion  of 
JiicuTAviHAVA  :  a  son  might  be  here  comprehended  under  the  terms  ''  and 
the  rest ;"  but  that  is  not  elegant;  for,  since  he  has  precedence  above  all 
other  heirs,  he  ought  to  be  first  mentioned  :  or  the  son  of  a  paternal  uncle 
and  the  rest  might  be  comprehended,  but  that  is  not  the  opinion  of  Raghu- 
HANDAKA.  Yet  in  fact  both  ought  to  be  included,  conformably  with  the 
sentiments  of  liliBU,  and  Chanbeswaba.  On  the  death  of  him  who,  having 
made  a  partition,  re-united  himself  with  his  paternal  uncle  in  preference  to 
his  own  brother,  would  not  the  brother  and  paternal  uncle  have  equal 
claims  ?  If  it  be  said  they  are  not  related  in  the  same  degree,  the  answer  is, 
the  same  might  be  supposed  of  brothers  by  one  or  more  mothers.  To 
the  question  proposed  the  answer  is,  they  have  not  equal  claims  ;^r  the 
title  of  brothers  in  right  of  fraternity  is  alone  propounded  by  the  text 
(CCCCXXVIII). 

We  resume  the  subject.  The  right  of  a  nephew  or  other  parcener  who 
has  returned  to  the  family  being  thus  proved,  the  re-united  son  of  an 
uterine  brother  has  the  first  claim  :  on  failure  of  him,  such  a  son  of  a  half- 
brother,  and  the  disunited  son  of  a  whole  brother,  have  equal  olaima :  on 
failure  of  either  of  them,  the  other  is  heir :  if  there  be  neither  one  nor  the 
other  of  these  claimants,  the  disunited  son  of  a  half-brother  is  heir.  In 
respect  of  immovable  undivided  property,  no  author  has  said,  that  nephews 
of  the  whole  and  half-blood  have  equal  claims,  by  parity  of  reasoning,  aa 
in  the  case  of  brothers;  and  the  text  of  the  legislator  is  not  explicit  on  thia 
point. 

H!as  the  son  of  a  re-united  brother  a  special  title  or  not  P  There  i?  n<y 
law  on  this  subject ;  nor  is  the  son  of  a  re-united  parcener  acknowledged  to- 
be  so  himself,  for  there  is  no  proof  of  it.  If  he  be  not  considered  as 
a  re-united  co-heir,  the  right  of  deduction  in  favour  of  the  eldest  might  be 
supposed  when  he  makes  a  partition  with  his  paternal  uncle ;.  for  the 
text  (CCCCVII)  only  denies  the  right  of  the  first-born,  when  partition  i& 
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tnade  amon^  re-united  parceners.  Nor  sliouM  this  be  deemed  admiysibk ;  for 
it  is  ioootisistent  with  the  reason  of  the  law.  Admitting  that  he  h  not 
a  re-UDited  co-heir,  still  he  is  an  undivided  one ;  and,  as  such,  he  ought 
therefore,  by  parity  of  reasoning,  to  take  the  heritage  like  a  re-unitM 
parcener,  although  separated  co-heirs  be  living.  When  thi»i  is  demonstrat- 
ed, then  the  son  of  a  re-united  parcener,  so  lung  as  pHrtition  l>e  not  made, 
ahidl  take  the  heritage,  although  separated  co-heirs  be  living,  who  are 
equally  near  of  kin  to  the  deceased.  Accordingly,  if  two  or  four  lr«»tlierf 
liave  not  made  a  partition,  the  property  of  one  undivided  brother  >«li»H 
devolve  on  the  other  :  in  like  manner,  if  a  man  have  made  a  partition  with 
his  children,  and  a  son  bom  afterwards  die  leaving  male  it»tfue,  such  s 
grandson  alone  shall  inherit  the  property  of  his  paternal  grandfather  ;  not  the 
son  with  whom  partition  had  been  already  made,  nor  his  male  descenduut. 
Soma  authors  thus  expound  the  law. 

But,  in  fact,  since  it  is  only  declared  that  a  re-united  parcener  shall 
alone  take  the  inheritance,  the  undivided  co-heir  shall  nut  succeed  is 
preference  to  oihen  :  in  the  case  of  lour  brutheM,  above  statetl,  it  is 
Admitted  that  two  remaining  in  eo-pareenury  shall  be  considered  as  re-united 
after  partition ;  for  shares  must  be  allotted  to  all,  that  the  portions  may  be 
made  equal,  as  required  by  the  law  before  cited  (XXXIX  i).  The  son  bora 
Hfber  partition  is  sole  heir  of  the  whole  property  left  by  the  father,  under 
a  text  above  quoted  (C)  ;  but  no  law  is  found  by  which  his  son  shall  become 
Bole  heir.  What  share  shall  he  receive?  if  he  may  take  the  allotment  which 
Was  due  to  his  father,  under  a  text  formei^y  cited  (LXXIX),  the  remamder 
of  the  paternal  estate  was  the  due  allotment  of  his  fatht-r;  and  he  shall 
therefore  obtain  it.  To  the  queetiom  ihm  propoied  the  anstoer  t«,  lie  shall  take 
JO  much  as  would  have  been  the  share  of  his  father,  evppoeing  him  not  to  hate 
inn  transcendently  virtuous.  It  should  not  be  oLijeoted,  that  the  sons 
-of  those  with  whom  partition  was  fotrmeiiy  made,  would  not  only  take  the 
shares  ibrmeily  allotted,  but  also  receive  part  of  the  wealth  reserved  by  tlie 
paternal  grandfather,  whilst  the  son  of  a  son  born  after  partition  would  only 
receive  a  share  of  the  wealth  so  reserved  by  his  grandsire,  which  would  be  an 
unjust  disparity.  It  must  unavoidably  be  admitted  :  without  express 
authority  of  law,  ne  inference  can  be  established  from  apparent  disparity- 
Otht  r  authors  contend,  that  the  law  should  be  so  expounded.^  Such  is  the 
succession  of  a  brother's  son. 

YII.  On  failure  of  him,  the  son  of  a  nephew  shsll  inherit,  by  the  text 
of  TiJMTAWALOTA  (OGCXCVIII)  ;  for  kinsmen  related  by  tins  funeral  cake 
are  determinately  intended  by  the  terms  kindred  sprung  from  the  same 
original  stock  ;  and  the  succession  of  the  nearest  eapinia  is  ordained  by  the 
^xt  df  MiMU. 

COCOXXXIV. 
Menu  : — ^To  the  nearest  eapmda^  "male  or  female^  after  him  in  the  third 
degree  the  inheritance  next  belongs ;  then,  on  failure  of  eaptndaty 
and  of  their  issue,  the  sanUm6dacaj  or  distant  kinsman^f  «hall  be 
the  heir;  or  the  spiritual  preceptor,  or  the  pupil,  or  the  fellow 
ahuUnty  of  the  deoeaeed. 

•Ths tint  seems  tlisbstieropiaiMi.  T.  iXhe^ittk 
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Whether  proximity  bf  birth,  or  bj  the  relation  of  the  faneral  cake,  be 
frrferred^  the  paternal  unole  is  in  both  Ttewe  nearer  of  kin  than  the  grandson 
of  a  brother ;  for  he  is  son  of  the  father  of  the  late  proprietor's  father,  and 
oflTers  two  funeral  oakes,  which  he  was  bound  to  present ;  and  surely  the 
paternal  grandfather  is  nearer  of  kin,  iitt  he  is  father  of  the  late  proprietor's 
father,  uiould  htn^e  shared  the  funeral  cake  offered  bj  him,  and  gives  an 
oblation,  which  he  was  lM>und  to  present  to  the  paternal  great-grandfather. 
On  this  point  JiifirrAyAHAivA  remarks,  the  grandson  of  a  brother  bars  the 
paternal  uncle,  because  he  offers  a  funeral  cake  to  the  deceased  proprietor's 
father,  who  is  chiefly  considered ;  but  the  great-grandson  of  a  brother, 
though  a  descendant  of  the  proprietor's  father,  is  barred  by  the  paternal 
uncle,  becau9«e  he  i^  fifth  in  descent,  and  is  therefore  excluded  from  the 
oblation  of  a  funeral  cake. 

Would  not  the  brother  of  the  paternal  grandfather  be  in  like  manner 
heir,  although  a  great-grandi*on  of  the  same  ancestor  be  living ;  and  would 
he  not  have  an  equal  claim  with  the  grandson  of  the  paternal  grandfather  ? 
To  this  we  reply,  "  nearest"  here  signifies  proximate  hoi\\  by  birth  and  by 
the  funeral  cake ;  consequently,  he  who  is  nearest  of  kin  to  the  late  pro- 
prietor by  birth  and  by  the  funeral  cake,  and  who  is  most  immediately 
connectetl  both  by  descent  and  by  oblations,  shall  take  the  property.  It 
should  not  be  objected,  whence  is  this  deduced  ;  and  why  is  not  proximity 
to  the  deceased  proprietor  solely  propounded  p  Nearness  of  kin  is  not  the 
sole  cause  of  succession,  but  connexion  by  t!)e  funeral  cake  does  also 
co-operate  ;  and  hence  it  appears  that  the  benefits  conferred  are  the  grounds 
of  the  claim  :  now,  the  benefits  conferred  by  the  nearest  of  kin  are  more 
important  than  those  afforded  by  one  who  is  more  distantly  related ;  remote 
kindred  ought  therefore  to  inhf  rit  only  on  failure  of  nearer  kinsmen.  Thus, 
since  the  son  of  a  daughter  confers  benefits  by  the  oblation  of  a  funeral 
cake,  and  since  it  is  recorded  in  the  Mahdhhdrata  that  even  his  birth  alone 
is  beneficial  to  his  maternal  grandfather  (CV),  therefore  the  son  of  a 
daughter,  conferring  benefits  on  her  father,  is  mentioned  by  JiuuTAvi- 
HANA  as  heir,  on  failure  of  the  great-grandson  in  the  male  line.  The  order 
of  sueeesMtom  hif  nearness  of  kin  is  proximate  to  the  proprietor  himself. 
Hence  a  person  who  confers  benefits  on  the  last  possessor  himself  is  first 
heir ;  after  him,  the  father  of  the  late  proprietor,  being  most  near ;  if  he 
be  dead,  the  persons  who  confer  benefits  on  the  father  in  the  order  of 
proximity  to  him  ;  on  failure  of  these,  the  paternal  grandfather  and  the  rest 
comparatively  near ;  on  failure  of  the  ancestor,  he  who  confers  benefits  on 
him.  Accordingly  the  brother  is  sole  heir,  although  a  nephew  capable  of 
performing  obsequies  be  living  ;  for  the  brother  is  nearest  to  the  father.  It 
should  not  be  objected,  that  the  sod«  as  well  as  the  father,  is  most  near  to 
the  late  proprietor ;  and  the  great-grandson  of  that  son,  conferring  benefits 
on  him,  might  therefore  claim  the  inheritance.  He  does  not  afford  those 
benefits  which  the  late  proprietor  was  bound  to  confer  on  his  ancestors. 

Such  being  the  ease,  is  not  Uie  s^arate  specification  of  the  brother's 
son  superfluous,  since  he  is  also  sugeested  by  the  mention  of  kinsmen  sprung 
from  the  same  original  stock  P  l^or  should  it  be  answered,  that  be  is 
separately  mentioned  for  the  sake  of  exhibiting  a  distiootion,  because  there 
-are  various  sorts  of  brothers  and  nephews.  Were  it  so,  the  paternal  uncle 
ought  likewise  to  be  separately  mentioned,  because  that  is  equally  true  of 
him.  To  the  question  thus  proposed  the  answer  is,  Ko;  fc^  the  brofher  is 
heir,  ob  iatlare  of  the  Either  and  the  nepbew,  in  default  of  brothers;  thus 
aueoessioD  foU#s»  the  ordkr  of  proxtaiity,  Uwt  iS|  tks  eoiiffss  of  benefits  con- 
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ferred  on  the  nearest  of  kin  :  it  does  not  follow  such  an  order  of  proximity, 
by  which  the  paternal  grandfather  would  he  first  heir  on  fnilure  of  the 
father ;  nor  has  the  paternal  uncle  an  equal  claim  with  the  brother's  son  :  he 
is  therefore  separately  mentioned,  for  the  sake  of  showiufj^  the  order  of  suc- 
cession in  right  of  proximity  by  birth  and  the  like,  and  for  the  purpose  uf 
denying  a  concurrent  title  of  three  descendants  of  the  father,  like  that  of 
three  descendants  of  the  proprietor  hims(^lf,  namely,  his  son,  and  his  grand- 
son, and  great-grandson,  whose  father  and  paternal  yramtfathf-r  are  deceased. 
Consequently,  on  failure  of  nearer  claimants,  including  the  daughter's  son, 
the  father  is  heir  ;  in  default  of  him,  the  mother ;  after  her,  the  brothers  ; 
if  they  be  dead,  a  l>rother's  son ;  next,  a  brother's  grandson  in  the  male  line ; 
and  after  him,  the  son  of  the  father's  dau^rhter :  such  is  the  path  indicated 
by  JiM^TATAHANA.  But  Ski  Crishna  Tkrcalancaba,  author  of  a  com- 
mentary on  his  treatise,  contends,  on  the  reason  of  the  law,  that  the  son  of 
a  son's  daughter,  and  the  son  of  a  grandson's  daughter,  also  claim  the 
inheritance,  because  they  confer  benefits  on  their  maternal  great-grandfather, 
and  on  the  father  of  a  maternal  great-grandntother.  Hoxv  can  a  daughter's 
son  and  the  rest  be  considered  as  kinsmen  sprunor  from  the  same  original 
stock  ?  Because  the  term  is  used  in  the  sense  of  racp  or  lineage  any  how 
descending  therefrom  ;  and  the  son  of  a  daughter  mediately  spring:*  from 
that  stock.  It  should  not  be  objected,  that,  were  it  so,  a  sister  and  the  rest 
might  claim  the  inheritance,  because  they  confer  benefits  by  means  of  their 
son  or  other  descendant.  Their  claim  is  obviated  by  a  text  above  cited 
(CCCCXIil),  and  by  Baudhayana,  declaring  women  to  be  in  general 
incapable  of  inheritance:  this  does  not  contradict  the  ri^ht  of  wives  and  the 
rest,  which  is  propounded  by  special  texts.     So  Jtm^tavAhana. 

In  the  succession  of  brother's  sons,  a  distinction  between  the  whole  and 
half-blood  must  he  understood,  not  in  the  case  of  daughter's  sons.  But 
some  lawyers  consider  it  as  the  opinion  of  JfMi^rAviHAif  a,  that,  in  the  suc- 
cession of  the  sons  of  the  fatlier's  daughters  and  so  forth,  a  distinction  is 
taken  between  uterine  and  half-sisters.  Herein  Sri  Crishna  Tbrca- 
LANCARA  does  not  acquiesce,  because  no  law  is  found  expressly  declaring  the 
participation  of  a  maternal  grandmother  in  the  funeral  cake  offered  to  the 
maternal  grandfather.  Thus,  on  failure  of  the  father's  issue  including 
daughters,  the  paternal  grandfather  is  heir  to  the  property,  because  he  is 
nearest  to  the  deceased  ;  on  failure  of  him,  the  paternal  grandmother  ;  such 
being  the  order  of  succession  deduced  from  the  text  of  Mehu  (CCCCXXI  V), 
and  from  her  participation  in  the  funeral  cake  offered  by  her  son's  son 
(CCCCXXXll) :  and  the  reasoning  holds  good,  that  as  a  mother  succeeds 
on  failure  of  the  father,  so  shall  the  paternal  grandmother  succeed  in  default 
of  the  paternal  grandfather.  On  failure  of  them,  their  issue,  including  the 
son  of  a  daughter,  shall  inherit ;  and  in  the  succession  of  the  paternal 
grandfather's  son,  grandson,  and  great-grandson,  the  same  distinction  must 
be  admitted  as  before,  in  respect  of  their  relation  to  the  late  proprietor*^ 
father  by  the  whole  or  half-blood,  because  the  paternal  grandmother  shares 
the  funeral  cakes  offered  bv  her  descendants,  and  the  wife  of  a  paternal 
grandfather  does  not  share  the  oblations  presented  by  the  descendants  of 
another  wife  of  her  husband :  but  no  distinction  is  taken  in  the  case  of 
daughter's  sons,  because  the  maternal  grandmother  does  not  share  the 
funeral  cake  offered  by  her  daughter's  son. 

Next,  on  failure  of  issue  of  the  paternal  grandfather,  including  his 
daughter'^  son,  the  paternal  greftt-grandfkther  is  heir;  in  default  of  him,  the 
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pat-^rnal  great-grandmother,  because  she  shares  the  funeral  cake  offered  by 
her  i^reat-girandson.  This  observation  of  Jf  M^TATJlHAirA  and  RAOHUif  aitbafa 
should  bo  respected.  It  must  not  be  argued,  that,  in  the  want  of  an 
express  law,  her  succession  ia  forbidden  by  the  general  maxim  above  cited 
(GGCCXIH).  A  man  should  not  affirm,  of  his  own  authority,  that  no 
such  special  ordinance  exists ;  for  the  ocean  of  the  law  has  not  been  traversed. 
On  failure  of  lier,  the  descendants  of  the  paternal  great-grandfather,  including 
his  daughter's  son  as  before,  successively  claim  the  inheritance.  Here  again 
a  distinction  must  be  admitted  in  the  succession  of  the  paternal  great^grand* 
father's  son,  son's  son,  and  grandson's  son,  according  to  their  relation  to  the 
paternal  grandfather  by  the  whole  or  half-blood  ;  but  not  in  the  instance  of 
his  daughter's  son.  Such  is  Uie  succession  of  kinsmen  sprung  from  the 
«ame  original  stock. 

VII f.  On  failure  of  them,  a  more  distant  kinsman  is  heir,  by  the  text 
of  Yajktawalcta  (CCCXCVIII).  In  default  of  issue  of  the  paternal 
great-grandfather,  including  his  daughter's  son,  the  maternal  grandfather 
and  the  rest,  who  would  have  shared  the  funeral  cakes  which  the  deceased 
would  have  been  bound  to  offer ;  and  they  wbo  present  funeral  cakes  to  suoh 
ancestors  inherit  in  the  order  of  proximity,  namely,  the  maternal  grandfather, 
the  maternal  uncle,  his  son,  and  son's  son ;  the  maternal  great-grandfather,  his 
son,  son's  son,  and  grandson's  son ;  the  father  of  the  maternal  great-grand- 
mother, his  son,  son's  son,  and  grandson's  son  :  on  failure  of  the  first  respec- 
tively, the  next  in  order  is  heir.  Again ;  their  daughter's  sons  have  a  title 
as  giverii  of  funeral  cakes  to  the  maternal  grandfather,  to  his  father,  and  to 
the  father  of  this  maternal  great-grandfather ;  consequently,  on  failure  of 
issue  of  the  maternal  grandfather,  including  his  daughter's  son,  the  descend- 
ants of  the  maternal  great-grandfather,  also  including  his  daughter's  son^ 
successively  take  the  inheritance.  In  this  sense  does  Yajntawalcta  use 
the  term  kindred.  Such  is  the  rule  approved  by  Siii  GHlaHiTA  Tebcalakoaba, 
who  follows  the  opinion  of  Jim^tavahana. 

On  failure  of  the  giver  of  a  funeral  cake  to  be  shared  by  the  deceased, 
t$nd  in  default  of  a  son  of  the  father's  daughter,  who  gives  three  funeral 
cakes  which  the  deceased  was  bound  to  offer  to  his  own  father  and  the  rest, 
and  so  forth,  the  maternal  uncle  and  others,  who  present  oblations  which 
the  deceased  was  bound  to  offer  to  his  maternal  grandfather  and  the  rest,  claim 
the  inheritance  in  the  order  of  proximity.  Jim^^tatahaka. 

It  should  be  here  remarked,  that  the  son  of  a  son's  and  of  a  grandson's 
daughter,  and  the  son  of  a  brother's  and  of  a  nephew's  daughter,  and  so 
forth,  claim  succession,  in  the  order  of  proximity,  before  the  maternal  grand- 
father; for  they  also  confer  benefits  by  the  oblation  of  funeral  cakes.  It 
must  not  be  objected,  that,  were  it  so,  the  son  of  a  grand-daughter  would 
have  a  prior  title,  even  though  the  father  be  living,  in  as  much  as  he  gives  a 
funeral  cake  to  the  deceased  himself.  The  oblations  presented  to  the  maternal 
grandfather  and  the  rest  are  secondary,  because  they  must  follow  funeral 
cak^s  offered  to  paternal  ancestors ;  the  son  of  a  grand-daughter  can  have  no 
claim,  while  the  giver  or  sharer  of  a  principal  oblation  exists.  Nor  should 
it  be  objected  as  a  consequence,  that  the  son  of  the  late  proprietor's  daughter, 
or  of  his  father's  daughter,  and  so  forth,  could  have  no  title,  if  any  kinsman 
within  the  degree  of  a  iapinda  were  living.  The  Mahabhdrata  showing  that 
a  daughter's  son  procures  advantage  even  by  his  birth  alone  (CV),  it  appears 
that  he  does  confer  important  benefits.  SAi  GsIshna  TeboalavcIba  ooncedes 
to  this  opinion.     Suoh  is  the  soocession  of  maternal  kindred. 
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IX.  Oq  failure  of  them,  a  distant  kindman  allied  by  family  (taeulifa) 
is  heir  by  the  text  of  Mbhu  (CCCCXXXlVj.  "  A  kiDsuian  of  the  tama 
family"  is  the  father  of  the  paternal  greatgrandfather  and  his  issue,  and  so 
forth,  and  is  called  tamdnbdaea :  such  kinsmen  claim  the  inheritance  in  the 
order  exhibited.     So  Jim^tayahaii A.. 

They  who  are  partakers  of  the  rice  and  clarified  butter  wiped  off 
the  hand,  with  which  the  funeral  cakes  hare  been  offered,  are  $ao%Uya9 : 
such  is  the  meaning.  JimAtatahaka  expounds  the  text  of  Baudhataha 
(CCCXCVII),  three  persons  ascending  from  the  father  of  the  paternal  great- 
grandfather, and  three  descending  from  the  son  of  the  great-grandson,  do  not 
participate  in  the  same  funeral  cake,  and  are  therefore  pronounced  kinsmen 
allied  by  family,  and  sharing  dirided  oblations. 

It  should  be  noticed,  that  among  the  tafinddi  rendered  impure  by 
reason  of  a  dead  kinsman,  three  are  also  oonsuiesed  aa  such  in  respect  of 
inheritance,  and  three  as  iocult/ai, 

ccccxxxv. 

The  fourth  person  and  the  rest  share  the  remains  of  the  oblation  wiped 
off  mth  cusa  grass  ;  the  father  and  the  rest  share  the  funeral  cakes ; 
the  seventh  person  is  the  giyer  of  oblations ;  the  relation  of  sctpindasj 
or  men  connected  by  the  funeral  cake,  extends  therefore  to  the  seventh 
personi  or  sixth  degree  ofaecerU  or  descent. 

In  the  first  place,  the  son  of  the  great-grandson  is  heir,  because  he  offers 
the  remains  of  the  funeral  cake  to  tlie  proprietor,  to  his  father,  and  to  his 
grandfather ;  next  the  grandson  of  the  great-grandi^on,  and  after  him  the 
great-grandeon  of  the  great-grandson  in  the  male  line ;  on  failure  of  these, 
the  paternal  grandfather's  paternal  grandfather,  because  he  would  have 
shared  the  remains  of  the  funeral  cake  wiped  off  by  the  proprietor  for  the 
sake  of  ancestors  ;  if  he  be  dead,  his  son  and  other  descendant  to  the  third 
degree  have  successive  daims :  on  failure  of  these,  the  daughter's  son  of  the 
paternal  grandfather's  paternal  grandfather,  and  other  givers  of  a  funeral 
cake  in  the  triple  set  of  oblations,  inherit  in  order ;  in  default  of  them,  the 
son,  grandson,  and  great-grandson  of  the  great-grandson  of  the  grandfaUier'a 
grandfather  in  the  male  line,  have  successive  claims  as  givers  of  the  remains 
of  funeral  cakes  to  the  paternal  grandfather's  paternal  grandfather:  on 
failure  of  them,  the  paternal  great-grandfather's  paternal  gi*andfather  is  heir ; 
if  he  be  dead,  his  son,  grandson,  or  great-grandson  in  the  male  line,  his 
daughter's  son,  the  son  of  the  great-grandson  in  the  male  line,  and  the  soa 
of  that  great-grandson's  son,  and  the  son  of  this  last-mentioned  deseendsmi^ 
have  successive  claims  as  before ;  on  failure  of  them,  the  paternal  greai* 
grandfather's  paternal  great-grandfather,  his  son,  grandson,  and  great-grand* 
son,  his  daughter's  son,  the  son,  grandson,  and  great-grandson  of  his  fpreat- 
grandson,  similarly  inherit  in  order :  on  failure  of  all  these,  the  samdnUtaeetB^ 
or  persons  connected  by  an  equal  oblation  of  water,  have  a  right  to  the 
inheritance.  Now  the  relation  of  samdnbdaeas  extends  to  the  fourteenth 
person,  by  the  following  text ; 

CCOCXXXVI. 
But  the  relation  of  samAnddacaSf  or  those  connected  by  an  equal  obla- 
tion of  water»  ceases  with  the  fourteenth  person. 
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CCCCXXXVIL 
Vrihaspati  : — Od  fkilore  of  them,  uterine  brothers,  or  brother's  sons, 

paternal  and  maternal  kinsmen,  pupils,  or  learned  priests,  are  en- 
titled to  the  wealth  of  the  deceased  : 
2.     If  a  man  die  leaving  no  issue,  nor  wife,  nor  brother,  nor  father, 

nor  mother,  let  all  kinsmen,  related  by  the  funeral  cake  in  equal 

degree^  divide  his  inheritance  in  due  proportions. 
3«     But  half  the  collected  wealth  should  be  first  set  apart  for  the 

benefit  of  the  deceased,  and  carefully  appropriated  to  his  monthly, 

six -monthly,  or  yearly  obsequies. 
4.     Where  many  claim  the  inheritance  of  a  childless  man,  either 

paternal  or  maternal,  or  more  distant  kinsmen,  he  who  is  the  nearest 

of  them  shall  take  the  estate. 

Let  half  the  estate  be  set  apart  to  defray  the  obsequies  of  the  deceased. 
Soch  is  the  sense. 

Among  these,  the  eighth  ancestor,  and  his  son,  grandson,  great-grandson, 
daughter's  son,  and  the  rest,  as  far  as  the  fonrteenth  in  descent  counted 
from  the  eighth  ancestor,  successively  claim  the  inheritance  :  the  same  must 
be  understood  in  respect  of  the  ninth  ancestor  and  the  rest ;  for  nearness  of 
kin  and  superior  benefits  are  entitled  to  respect  in  every  case.  Men  con* 
nected  by  equal  oblations  of  water  are  allied  by  family ;  and  on  failure  of 
such  kinsmen  at  partake  of  the  remaine  of  funeral  cakes,  those  who  are 
connected  by  equal  oblations  of  water  are  heirs,  as  suggested  by  the  term 
^  kinsmen  allied  by  family ;"  for  it  is  so  remarked  by  JilcdTAvlHAirA.  Such 
is  the  succession  of  kinsmen. 

X.  On  failure  of  them,  the  spiritual  preceptor  is  heir  ;  if  he  be  dead, 
the  pupil ;  by  the  text  of  Meku  (CCCCXXXIV).  JIm^avahaka. 

In  default  of  an  order  of  sueeesiian  suggested  by  the  sense  or  terms  of 
the  texty  the  order  suggested  by  the  literal  reading  is  respected :  such  is  his 
notion.  The  word  kinsman  or  connexion,  as  employed  by  YiJinrAWALOTA 
(CCCXCVIII),  must  include  the  spiritual  preceptor :  there  is  consequently 
no  deficiency  in  the  text  of  Tajhtawalcta.  But  others  contend,  since  the 
spiritual  preceptor  stands  in  the  place  of  a  father,  and  the  pupil  in  that  of  a 
son,  therefore  the  spiritual  preceptor  inherits  only  on  failure  of  the  pupil. 
That  is  futile ;  for  a  similar  reading  occurs  in  the  texts  of  BAUDHATAirA  and 
others,  and  Tajnyawalcta  declares,  that  a  fellow  student  in  theology  takes 
the  succession  on  failure  of  the  pupil,  (CCCXCVIII). 

CCCCXXXVIII. 
Baudhataka  : — On  failure  of  kinsmen  connected  by  the  funeral  cake, 

kinsmen  allied  by  fSEunily  shall  inherit ;  in  default  of  them,  the 
spiritual  preceptor,  the  pupil,  or  the  priest  hired  to  perform  sacri- 
fices, shall  take  the  inheritance;  and  lastly,  on  failure  of  them,  the 
king. 
The  term  spiritual  preceptor  {achdrya)  signifies  him  who  invests  the 
pupil  with  the  sign  of  his  class,  as  expressed  in  the  text. 

^1 
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CCCOXXXIX. 

He  who  girds  the  pupil  with  the  sacrificial  cord,  and  instructs  him  in 

the  Veda^  is  called  an  dchdrya. 

Sbi  Crishita  TsbcalancIba  concurs  in  this  exposition.  A  fellow 
student  in  theology  is  he  who  studies  the  V^da  under  the  same  preceptor. 
In  default  of  him,  descendants  from  the  same  ancient  Sage  claim  the  succes- 
sion ;  on  failure  of  them,  men  sprung  from  the  same  branch  of  a  yenerable 
stock,  by  the  text  of  Gotama  (CCCCXL).     So  JfMilh?AviHAKA. 

CCCCXL. 
QoTAMA : — Let  those  kinsmen  take  the  inheritance,  who  give  the 

funeral  cake,  loho  offer  the  remnant  and  tvater  only^  who  are  descend- 
ed from  the  same  holy  Sage,  or,  lastly ,  who  spring  &om  the  same 
company  of  Rishia. 

But  some  hold,  that  the  spiritual  teacher  and  the  rest  could  only  inherit 
on  failure  of  descendants  from  the  same  branch  of  a  yenerable  stock  or  com- 
pany, of  HUhUf  in  conformity  with  the  order  ofiuecession  stated  in  the  text 
of  GoTAMiL ;  and  there  is  no  difficulty  in  comprehending  kinsmen  descended 
from  the  same  holy  Sage,  or  from  the  same  company  of  BUhis^  in  the  texts 
of  Yajntawalgta,  Ybihaspati,  and  Bauphatana,  under  the  terms 
*^  distant  kinsmen,"  and  "  allied  by  family :"  as  the  phrase,  "  kinsman  allied 
by  family,*'  which  is  used  by  Mbku  (CCCCXXXIV),  is  acknowledged  by 
JiicdTAVAHAKA  to  include  the  samdnidacat  or  kinsmen  connected  by  equal 
oblations  of  water,  so  may  the  term  be  similarly  extended  in  the  present 
instance  also,  agreeably  to  the  coincidence  of  the  text  of  G6tama.  That 
opinion  is  questionable. 

Others  contend,  that  the  stipendiary  priest  is  heir  immediately  after  the 
pupil,  in  preference  to  such  distant  kinsmen,  by  the  text  of  BaudhItana 
(COOGXXXYIII)  ;  and  he  ought  to  have  the  first  title,  because  h^  was 
more  immediately  connected  wWi  the  deceased,  than  the  fellow  student  in 
theology. 

But  MiSBA  says,  the  succession  may  be  thus  briefly  stated  :  the  son  is 
first  heir ;  on  failure  of  him,  the  son's  son  ;  in  his  default,  the  great-grand- 
son by  males :  if  no  such  issue  be  left,  the  virtuous  wife  ;  on  failure  of  her, 
the  daughter ;  after  her,  the  mother ;  if  she  be  dead,  the  father  ;  for  want 
of  him,  the  brother  ;  in  default  of  him,  his  son  ;  on  failure  of  the  nephew, 
the  sapinda,  nearest  of  kin  to  the  deceased  ;  after  him,  the  more  distant 
sapindoi  in  order ;  if  there  be  none  such,  the  nearest  saeulya,  or  kinsman 
allied  by  family  ;  next,  the  more  distant  saculyas  in  order  ;  if  there  be  none, 
the  daughter's  son  ;  in  default  of  him,  the  mother's  family  and  the  rest; 
on  failure  of  all  other  heirs,  the  king,  excepting  the  property  of  a  Brdhmana  ; 
but  in  the  case  of  wealth  left  by  a  priest,  another  honest  Brdhmana  is  alone 
entitled  to  take  the  inheritance. 

On  failure  of  persons  descended  from  the  same  primitive  stock,  a  kins- 
man w  general  is  heir ;  and  by  that  term  is  meant  a  relation  of  the  deceased 
himself,  of  his  father,  or  of  his  mother* 

CCCOXLL 
The  sons  of  his  own  father's  sister,  and  those  of  his  own  maternal 
uncle,  must  be  considered  as  his  own  kinsmen. 
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In  like  manner  there  are  kinsmen  of  the  father  and  of  the  mother,  such 
as  their  father's  sister's  sons,  mother's  sister's  children,  and  maternal  uncle's 
issue ;  these  take  the  succession  in  order,  as  Mibea  also  ohserves.  Oonse* 
quentlj  these  are  comprehended  in  his  recapitulation,  by  the  terms,  ^*  on 
failure  of  him,  the  mother's  family  and  the  rest." 

Here  authors  deduce  from  the  form  of  succession  delivered  by  Jih^ta- 
TAHAKA,  that,  on  failure  of  kinsmen  allied  by  the  funeral  cake,  or  by  family 
name,  the  son  of  the  father's  maternal  uncle,  or  of  the  father's  sister,  or  of 
the  mother's  maternal  undo,  or  of  the  mother's  sister,  are  likewise  heirs. 
That  is  not  accurate ;  for,  since  these  are  inferior  to  the  father's  maternal 
grandfather,  and  mother's  maternal  grandfather  and  others,  it  is  improper, 
without  the  authority  of  express  law,  to  afiirm  the  title  of  the  father's 
materoal  uncle's  son  and  the  rest ;  and  the  word  (hamlhu)  being  taken  in  its 
accepted  sense,  obviously  signifies  the  kinsmen  of  the  proprietor  himself; 
and  their  title  is  in  effect  thereby  established :  this  we  hold  reasonable. 

On  failure  of  heirs,  including  kinsmen  sprung  from  the  same  branch  of 
a  venerable  stock,  the  succession  devolves  on  Brdhmanae  by  the  text  of  MxKxr. 

COCCXLIL 

Menu  : — On  failure  of  all  those,  the  legal  heirs  are  such  Brdhmanas 
as  have  read  the  three  Vddas^  as  are  pore  in  body  and  mind^  as  have 
subdued  their  passions;  and  they  must  consequently  offer  the  cake: 
thus  the  rites  of  obsequies  cannot  fail. 

"  Have  read  the  three  Vidas  ;"  have  studied  all  the  VSdae. 

''  Thus  the  rites  of  obsequies  cannot  fail,"  that  is,  rites  which  would  be 
lost  by  the  estate  being  enjoyed  without  performing  obsequies  for  the  deceased^ 
being  completed  in  consequence  of  the  transfer  of  that  duty  to  another  by 
the  descent  of  the  property  to  a  JBrdhmana,  do  not  fail.        Jimutayahaka. 

Thus  the  rites,  namely,  the  obsequies  of  the  deceased  proprietor,  cannot 

&il.  ClTLIi^CABHATTA. 

others  explain  the  text,  on  failure  of  heirs,  including  kinsmen  sprung 
from  the  same  branch  of  a  venerable  stock,  since  the  wealth  of  the  deceased 
goes  to  Brdhmanas,  the  king,  pursuing  proper  conduct,  does  not  violate 
justice. 

Since  it  must  at  all  events  be  said  ''  on  failure  of  these,"  therefore  the 
word  all,  as  here  used  by  Menu,  must  be  intended  to  intimate  the  right  of 
all  heirs  before  mentioned,  including  men  sprung  from  the  same  branch  of 
a  venerable  stock  or  company  of  BXshis  and  the  rest.    Such  is  the  opinion  of 

CULL^CABHATTA. 

The  want  of  heirs  descended  from  the  same  holy  Sage,  or  from  the  same 
company  of  BasMs,  and  the  failure  of  Brdhmanas,  must  be  understood  to  be 
the  nonexistence  of  any  such  person  in  the  same  town,  else  the  escheat  to 
the  king  could  never  take  place.  Jim^tatAhaka. 

The  falling  of  estates  to  the  sovereign  is  mentioned  in  a  contiguous 
sentence.  MsifnT  declares,  that,  on  failure  of  virtuous  Brdhmanas  residing 
in  the  same  town,  the  inheritance  of  a  Cshairiya  and  the  rest  shall  escheat 
to  the  king. 
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COCCXLIII. 

Menu  :— The  property  of  a  Brdhmana  shall  never  be  taken  as  an 

tacheat  by  the  king ;  this  is  a  fixed  law  :  but  the  wealth  of  the  other 

classes,  on  failure  of  all  heirs^  the  king  may  take. 

''  On  failare  of  all  heirs/'  including  honest  BrtimumM,  "  The  other 
classes  ;"  other  than  the  sacerdotal  tribe ;  namely,  the  military  class  ind 
the  rest.  Bat  the  wealth  of  a  Brahmana  must  never  be  taken  by  the  king: 
consequently,  on  failure  of  honest  Brdhmanat,  he  must  give  the  property 
of  a  priest  to  Brdhmanw  in  general.  Such  is  the  notion  of  Cull^oa* 
BHATTA.  The  wealth  of  other  classes,  in  default  of  heirs  including  kinsmen 
sprung  from  the  same  branch  of  a  venerable  stock,  the  king  should  gi?e  to 
honest  Brdhmanoi ;  on  failare  of  them,  he  may  take  it  himself  u  an 
escheat.    Such  is  the  opinion  of  Jim^atAhava. 

But  MiSBA  and  the  rest  hold,  that  the  first  text  of  MiKir  (GGCCXLII) 
relates  to  ike  prcferty  cf  Brdhmanoi,  but  the  wealth  of  Cakatriyoi  and  the 
rest  shall  be  taken  by  the  king  alone.  Such  being  the  rule  of  decision, 
why  may  he  not  likewise  take  the  estate  of  a  priest  ?  To  obviate  this 
doubt,  the  legislator  first  ordains,  that  the  property  of  a  Brdhmana  shall 
not  be  seized  by  the  sovereign.  Accordingly,  BAunHlXAFA  declares  the 
taking  of  holy  property  reprehensible  in  a  king. 

CCCCXLIV. 

Baudhatana  : — Holy  property,  unduly  appropriated,  kills  a  son  and 

a  son's  son  ;  for  it  destroys  like  the  most  exalted  poison :  therefore 

the  king  shall  on  no  account  take  the  property  of  a  Brdhmana. 

**  Destroys  a  son  and  a  son's  son  ;"  kills  them  also.     The  property  of 
a  Brdhmana  is  indeed  the  most  deadly  poison  to  the  eacrUegious  epoiler. 

The  Betndeera, 

Must  it  not  be  affirmed,  that  this  text  shows  it  highly  reprehensible 
to  take  wealth  from  a  Brdhmana  by  force,  fraud,  or  the  like,  hut  not  to  to 
take  it  withoui  violence  as  an  eeeheat  ?  No ;  for  the  text  of  Dsvua  ii 
•zplkit. 

COCCXLV. 
DivALA  : — In  every  case  the  king  may  take  the  wealth  of  a  subject 
dying  without  an  heir,  except  the  estate  of  a  priest ;  for  the  property 
of  a  Brdhmana  dying  without  an  heir  must  be  given  to  learned 
priests. 
**  Heh- ;"  taker  of  inheritance :  the  term  is  regulariy  derived  in  s 
dative  sense. 

CCOCXLVL 

VbMaspati: — ^The  king  takes  as   an  escheat  the  wealth  of  those 
CehatriffoSf  Vaiiyas  and  '^ddrae^  who  leave  no  son,  nor  wife,  nor 
broiiier ;  for  he  is  lord  of  alL 
In  this  text,  by  dedaring  that  he  nay  take  the  wealth  of  Ckhabrif^t 

and  Uie  test,  it  is  mtimated  that  the  property  of  a  Brdhmamm  akall  lot 

be  taken. 
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CCCCXLVIL 

Sano'ha  and  Lio'hita: — ^The  property  of  a  learned  priest  descends 
k>  BrdhmanaSy  not  to  the  king ;  wealth  consecrated  to  the  gods,  or 
allotted  to  priests,  must  not  be  seized  bj  the  sovereign,  nor  a 
deposit  open  or  sealed,  nor  wealth  regularly  inherited,  nor  the 
property  of  infants  or  women :  thns  the  VSda  expresses, 

^^  The  inherited  property  of  a  woman  must  not  be  seized  by  the  king, 

nor  acquired  effects  of  an  infant,  nor  the  wealth  of  a  woman  received 

in  the  six  modes  of  acquisition,  nor  the  patrimony  of  infants/' 

The  term  which  ocean  in  this  text  {pmriihad)  signifies  a  Brdhmana. 
The  Vivdda  RetnSeara  and  Vwdda  Chinidmeni^ 

**  Deposits"  and  the  rest,  are  terms  employed  indefinitely  :  hence  the 
property  consecrated  to  the  gods,  or  allotted  to  priests,  mnst  on  no  acooant 
be  taken  by  the  king,  unless  as  a  fine  or  the  like.  A  sealed  deposit  is  a 
distinct  tort  of  bailment,  deposited  under  seal.  *'  Wealth  regularly  inhe- 
rited/* alludes  to  partrimony ;  it  is  property  which  has  descended  to  the 
poisestor  from  another.      So  the  Madana  Pdrijdta  and  Retndeara, 

The  seizure  of  a  Brahmana^B  property  being  forbidden  in  these  texts, 
on  whom  shall  the  estate  of  a  Brdhmana  devolve  P  This  question  arising, 
and  the  words  of  Dbvala  (OCCCXLY)  bearing  the  same  import,  the  text 
of  Menu  (CCCCXLII)  roust  relate  to  the  sacerdotal  class  only.  Oonse- 
quently,  on  failure  of  heirs,  including  kinsmen  sprung  from  the  same  branch 
of  a  venerable  stock  or  company  of  RUMb,  the  estate  of  a  Brdhmana 
descends  to  learned  priests,  and  the  property  of  any  other  person  escheats 
to  the  king ;  the  wealth  of  the  military  and  other  classes  does  not  go  to 
learned  priests.  Such  is  the  result.  Accordingly,  the  text  of  Narbda 
alio  exhibits  the  right  of  the  king  to  the  escheat,  on  failure  of  daughters 
and  the  rest,  not  in  default  of  heirs  including  priests. 

occcxLvm. 

Nabeda  : — On  failure  of  daughters  the  heirs  are,  kinsmen  allied  by  fami- 
ly, more  distant  kindred,  and  men  who  claim  the  same  origin  toith 
the  deceased ;  on  failure  of  all  tluse^  the  property  escheats  to  the  king, 

2.     Excepting  the  wealth  of  a  Brdhmana ;  but  a  king,  attentive  to  his 

duty,  shall  allot  a  maintenance  to  tiie  wives  of  the  deceased :  this  is 

dedared  to  be  the  rule  of  inheritance. 

Kinsmen  allied  by  family  are  sons  of  paternal  uncles  and  the  rest. 
Men  who  claim  the  same  origin  are  persons  belonging  to  the  same  tribe. 
But  all  this  supposes  the  widow  to  be  deficient  in  good  qualities. 

"Shi^  Retndcam. 

By  '^  persons  belonging  to  tl^e  aame  tribe,"  it  is  not  meant  that  any 
Cshatriffa  is  heir  of  a  Cshatriya,  and  any  Vaiiya  of  a  Vaih/a  ;  for  that  would 
be  an  unprecedented  construction  :  but  it  must  be  understood,  from  the 
ooincidence  of  the  text  of  (}6tama  (CGCCXL),  that  'amilar  origin'  intends 
similarity  of  descent  from  a  holy  Sage  or  from  a  company  of  BUhie.  Misba 
and  tiie  rest  thus  expound  the  law. 
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"  This  supposes  the  widow  to  be  deficient  in  good  qualities  ;*'  that  is, 
the  wife  left  bj  a  Cthatriya  or  other  man  of  inferior  class  :  but  in  the  case 
of  a  Brdhmana^e  widow  deficient  in  good  qualities,  the  meaning  is,  let  the 
king,  levying  it  on  the  heirs,  give  her  a  maintenance.  Vishnu  also  pro- 
pounds the  right  of  the  king  to  the  escheat,  on  failure  of  descendants  from 
the  same  company  of  RUhtg  with  the  deceased ;  for  his  expression  "  on 
failure  of  a  fellow  student"  (CCCCXVII)  must  be  taken  in  a  comprehensive 
sense,  from  the  coincidence  of  other  texts. 

It  should  not  be  argued,  because  the  ordinances  of  Mekxt  prevail  over 
all  other  codes,  therefore  must  the  texts  of  other  Sages  be  reconciled  with 
that  which  is  propounded  in  his  institutes :  and,  for  the  sake  of  coincidence 
with  his  precept  (CCGCXLII);  the  right  of  the  king  mentioned  in  other 
texts  takes  effect  only  on  failure  of  honest  BrdhtnofMM,  There  is  no  diffioultj 
in  explaining  the  text  of  Menu  (CCGCXLII)  in  this  sense.  Ybihaspati 
pronounces  that  to  be  of  no  authority  which  contradicts  the  sense  of  his 
ordinances;  and  it  is  consistent  with  just  reasoning  to  infer,  that,  as  that 
exposition  of  a  law  which  is  most  conformable  with  reason  prevails,  when 
two  interpretations  of  it  are  found  in  competition,  so  the  exposition  of  a 
law  of  Menu,  which  coincides  with  the.text  of  another  ancient  Sage,  shall 
prevail  when  two  interpretations  of  it  are  proposed.  Consequently,  the 
term  "  all"  in  the  second  text  of  Menu  (CCCCXLIII),  and  the  word  "heir" 
employed  by  CuLLtrCABHATTA  in  expounding  that  term  *  on  failure  of  the 
heirs  abovementioned,*  signify  all  heirs,  including  persons  sprang  from  the 
same  company  of  RUhis,  but  not  including  Brdhtnanoi  unallied  to  the 
deceased.  Authors  thus  expound  the  law.  Of  these  two  opinions  one  only 
should  be  followed. 

If  other  Brdhmanoi  refuse  to  take  the  inheritance,  or  if  there  be  bo 
Brdhmanaty  it  must  in  this  case  be  thrown  into  the  water,  in  like  manner  as 
has  been  ordained  by  Na&ida  (Book  I,  t.  CCXXXI). 

The  effects  of  an  infant,  and  those  belonging  to  a  woman,  must  not  be 
retained  by  the  king,  even  though  they  have  fallen  into  his  possession 
(CCCCXLVII)  :  Sanc*ha  and  Lio'hita  themselves  cite  the  authority  of  s 
precept,  **  thus  it  is  expressed,"  that  is,  the  VSda  declares :  this  must  be 
supplied.  ''The  property  of  a  woman  ;"  effects  belonging  to  her;  the 
inheritance  of  her  husband,  which  hat  devolved  on  her,  and  so  forth.  *'  The 
effects  of  an  infant ;"  property  anyhow  acquired  by  a  minor,  having  been 
given  to  him  by  any  person  whomsoever.  Some  lawyers  say,  the  last  part 
of  the  text  explains  the  property  of  a  woman  and  effects  of  an  infant;  and 
this  relates  to  the  king's  own  wife,  sister,  and  the  rest ;  but  of  other  women, 
even  the  inheritance  or  the  like  must  not  be  taken  by  him  :  this  will  subse- 
quently become  manifest.  '*  The  six  modes  of  acquisition ;"  received  before 
the  nuptial  fire  and  so  forth. 

CCCCXLIX. 
Manu  :— The  king  should  guard  the  property  which  descends  to  an  in- 
fant by  inheritance,  until  he  return  from  the  house  of  his  preceptor, 
or  until  he  have  passed  his  minority. 

Wealth  which  descends  to  an  infant  by  inheritance,  and  becomes  the 
property  of  the  minor,  let  the  king  guard ;  that  is,  let  him  protect  it  from 
the  other  heirs.  The  Behiieef^ 
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Consequently  the  meaning  is,  let  him  act  in  such  a  manner  that  other 
heirs  may  not  take  the  whole,  defrauding  the  infant,  who  is  incapahle  from 
nou-age  of  conducting  his  own  affairs ;  or  the  sense  may  be,  let  him  commit 
the  share  of  the  minor  in  trust  to  any  one  co-heir  or  other  guardian. 
"  Until  he  return  from  the  house  of  his  preceptor;'*  this  alludes  to  the  three 
firtt  classes,  for  persons  of  those  tribes  are  not  qualified  to  conduct  their 
own  affairs  before  they  return  home.  "  Or  until  he  have  past  his  minority ;" 
this  alludes  to  the  servile  class  :  a  young  man  has  past  minority  when  his 
age  is  not  less  than  sixteen  years,  {fliat  f>,  xohen  he  has  completed  hU fifteenth 
year.) 

CCCCL- 
Vishnu  : — The  king  should  guard  the  property  of  an  infant,  and  the 
effects  of  the  husband  and  wife  in  tlie  absence  oftlie  husband* 

CCCCLL 

Sanc'ha  and  Lio'hita  : — Let  the  king  proteot  the  effects  of  infants 

who  are  incapable  from  non-age  of  conducting  their  own  affdrs,  and 

the  goods  belonging  to  widows  of  learned  priests  and  of  valiant 

soldiers ;  but  effects  of  which  there  are  no  owners  escheat  to  the  king. 

The  king  must  guard  the  property  which  devolves  on  the  wives  of 
learned  priests  and  of  valiant  soldiers,  by  the  absence  or  departure  of  the 
priest  and  the  soldier.      Such  is  the  exposition  delivered  by  Chakdeswaba. 

CCCCLIT. 

Baudhayana,  treating  of  the  succession  of  sons : — Their  shares,  if 
they  be  incapable  from  non-age  of  conducting  their  own  affairs,  let 
the  king  keep  carefully  guarded,  together  with  the  accumulation  on 
those  shares,  until  the  minors  arrive  at  years  (/discretion. 

"  With  the  accumulation  ;"  with  the  increase.  "  Carefully  guarded ; " 
well  protected.  "  Until  ;"  in  the  sense  of  restriction  :  before  they  attain 
their  seventeenth  year.  The  Retndeara, 

ConseqHently,  if  the  proprietor  be  dead,  and  his  sons  choose  to  make  a 
partition  of  his  estate,  the  king  being  informed  by  the  minor,  or  by  another 
kinsman,  or  by  his  own  officer,  must  himself,  or  through  some  person  appointed 
by  him,  keep  the  share  of  the  minor  until  lie  attain  the  age  of  sixteen  years  : 
in  some  instances  it  should  be  laid  out  for  increase.  In  like  manner,  the 
expenses  and  other  matters  should  be  superintended  by  the  king  himself,  or 
by  a  person  appointed  by  him.  These  and  other  points  may  be  argued  from 
the  reason  of  the  law.  Again,  if  the  minor  have  no  brother,  the  whole 
estate  should  be  nevertheless  guarded  in  a  similar  manner ;  for  the  reason  of 
the  law  is  the  same.  Thus  the  property  of  a  woman,  and  the  goods  of  a 
minor,  falling  into  the  king's  power,  should  not  be  taken  by  him  as  owner  : 
this  has  been  already  noticed.  Bub  it  should  be  here  remarked,  that  the 
property  of  a  minor  should  be  entrusted  to  heirs  and  the  rest  appointed  with 
his  concurrence ;  or,  if  the  infant  be  absolutely  incapable  of  discretion,  with 
the  consent  of  a  near  and  unimpeachable  friend,  such  as  his  mother  and  the 
rest.   CATYATAifA  declares,  that  kinsmen  must  guard  the  property  of  an  infant. 
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CCCOLIIL 
CatyAyana  : — Let  all  the  co-heirs  guard  the  share  which  belongs  to 

an  absent  parcener ; 
2.    But  if  a  man  die,  leaving  an  infant  son,  his  wealth  mast  be 
preserved  entire  by  his  kinsmen ;  and  they  may  divide  it  in  dae 
proportions,  after  the  minor  has  passed  adolescence. 

If  one  who  has  an  infant  son  die,  his  property  must  be  preserved  by 
the  kinsmen  or  brethren  of  the  minor ;  it  must  not  be  immediately  distributed  : 
but  they  may  divide  the  estate  after  he  has  passed  adolescence.  Such  is  the 
meaning  of  the  phrase.  Consequently,  the  share  of  a  minor  must  be 
preserved  during  his  tdolesoence  by  kinsmen,  like  the  allotment  for  an  absent 
parcener;  for  the  reason  of  the  law  is  the  same  :  but  before  his  adolescence 
partition  is  not  proper.  In  like  manner,  the  king,  or  the  kinsmen  appointed 
by  him,  should  guard  the  minor's  property  received  from  his  brothers  as  his 
share  of  the  inheritance.  Here  kinsmen  signify  relations  in  the  male  line, 
or,  on  failure  of  them,  a  sister's  or  daughter*s  son,  or  other  near  kinsman  ojf 
the  father.  In  practice,  a  mother  is  guardian  of  a  minor,  and  of  his  property : 
and  that  is  proper,  if  she  be  capable  of  protecting  the  ward;  but  being  a 
woman,  she  is  under  the  control  of  her  husband's  mother  and  the  rest :  still 
the  effects  of  the  widow  and  of  the  grandson  must  be  guarded  ;  and  siDce 
the  mother-in-law  is  a  woman,  she  requires  the  aid  of  another  kinsman  ;  and 
he  should  be  selected  with  the  concurrence  of  the  paternal  grandmother,  and 
be  approved  by  the  king ;  for  the  paternal  grandmother  best  knows  who 
among  the  kinsman  is  skilled  in  the  conduct  of  affiairs,  and  the  king  is  an 
universal  superintendent :  and  if  the  widow  be  old  and  capable  of  governing 
her  own  conduct,  there  is  no  harm  in  permitting  the  estate  to  be  guarded  by 
a  kinsman  selected  by  her ;  for  it  is  only  directed  that  a  widow  and  the  rest 
shall  guard  the  property  by  any  possible  means.  A  contest  arising  between 
the  mother-in-law  and  the  widow,  if  the  king,  residing  at  a  great  distance, 
cannot  acourately  distinguish  their  good  and  bad  characters,  then  indeed 
any  person  may  be  appointed  by  the  king's  own  selection.  This  method, 
established  by  lawyers  on  their  own  judgment,  is  consistent  with  the  reason 
of  the  law. 

CCCCLIV. 
Vrihaspati  : — A  brother,  a  brother's  son,  a  sapinda^  or  a  pnpil,  per- 
forming rites  with  a  funeral  cake  for  the  deceased^  shall  thrice 
obtain  increase  of  prosperity. 

Consequently,  he  who  takes  the  estate  of  the  deceased  shall  perform 
his  obsequies ;  but  if  one  be  heir  to  the  estate,  and  another  be  qualified  to 
perform  the  obsequies,  he  must  give  a  sufficient  sum,  and  cause  the  rites  to 
be  celebrated  by  him  who  is  qualified  to  perform  them. 

CCCCLV. 

Shriti  : — He  who  takes  the  estate  shall  perform  the  obsequies. 

The  word  srddd^ha  here  signifies  the  obsequies  performed  exolusivelj 
for  a  person  recently  deceased.  The  Fracdia  and  Betndoaru^ 

But  others  contend,  on  the  text  of  Vrihasfati  above  cited 
(CCGCXXXVII  3),  that  he  who  takes  the  estate  of  the  deceased  must  also 
perform  the  annua}  srddd*ha;  and  such  is  the  practice  with  some  persons. 
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That  is  wrong  ;  for  there  is  no  difficulty  in  considering  the  word  "  annual" 
as  relating  to  the  first  anniversarj  obsequies.  Another  text  does  relate  to 
that  subject :  ''  He  who  takes  the  estate,  and  fails  in  performing  the  last 
duties  for  tli«  deceased,  is  criminal,  <&c." 

How  cun  the  spiritual  preceptor,  who  takes  the  estate  of  a  Cskatri^a, 
perform  his  funeral  rites,  sinee  that  is  forbidden  p 

COCCLVL 
The  priest  who  performs  fiineral  rites  for  persons  of  an  inferior  tribe, 
is  degraded  to  that  class  in  the  present  world  and  in  the  next. 

No ;  for  this  text  relates  to  brothers  unequal  in  class :  and  the  difficulty 
is  obviated  by  saying,  the  spiritual  preceptor  may  acoomplish  the  funeral 
rites  by  the  intervention  of  a  qualified  person  equal  in  class  with  the 
deceased. 

CCCCLVIL 

Vkhnu  :— He  who  is  heir  to  the  estate  is  the  giver  of  funeral  cakes. 


Sect.  II — On  the  Inheritance  of  Anchorites  and  Devotees. 

The  subject  of  succession  to  the  property  of  a  hooseholder  being  con- 
cluded, YAjntawalcta  propounds  succession  to  property  which  belonged  to 
a  man  who  had  entered  into  an  order  of  devotion. 

CCCOLVIIL 
Yajnyawalcya  : — The  heirs  of  a  hermit,  of  an  anchorite,*  and  of  a 
student  in  theology,  are,  in  invevBe  order,  the  spiritual  teacher,  the 
virtuous  pupil,  and  the  brother  by  religious  duties  being  pupil  of 
the  same  preceptor. 

"  Being  pupil  of  the  same  preceptor  ;*'  having  the  same  spiritual  teacher. 
He  is  brother  by  religious  duties,  and  pupil  of  the  same  spiritual  father:  the 
apposition  is  in  the  form  called  e4»rmadMraf/a.  *'  In  order  ;**  that  is,  in  the 
inverse  order :  hence  the  spiritual  preceptor  shall  take  the  property  of  the 
perpetual  student  in  theology  ;  the  virtuous  pupil,  versed  in  the  study  of 
revelation  concerning  the  supreme  soul,  and  in  preserving  that  sacred  science, 
shall  take  the  estate  of  an  anchorite ;  and  the  brother  by  religious  duties, 
being  pupil  of  the  same  spiritual  father,  takes  the  wealth  of  a  hermit. 
"The  brother  by  religious  duties"  is  one  familiarly  known  as  brother  of  the 
deceased  ;  the  subsequent  term  (6eat)rfhi)  may  signify,  belonging  to  the 
same  order  of  devotion. 

If  it  be  alleged,  that  this  contradicts  the  text  of  YASisfiT'RA 
(CCCXXXVIII)  ;  it  may  be  nevertheless  reoonciled,  by  supposing  effecba 
anyhow  possessed.  Chaitdsswara. 

Yaohestpati  Missa  concurs  in  the  same  exposition.  Another  author 
has  stated  much,  which  was  obvious,  concerning  the  supposition  of  effects 

♦  I  foUow  Sir  William  Jones  in  applying  the  name  of  hermit  to  the  VdnaprcufhOy 
and  anchorite  to  the  Yati  or  Sannpdsi,    See  translation  of  Menu,  Chap.  VI.  T. 

ttl 
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anyhow  possessed ;  for  example,  the  hoard  of  a  hermit  for  the  performance 
of  annual  rites,  and  the  truss  of  an  anchorite  or  the  like. 

But  JiM^TAYAHAKA  considers  the  last  term  of  the  text  (ecattrt^hi)  as 
distinct  from  the  rest.  Consequently,  the  spiritual  hrother  shall  take  the 
property  of  a  hermit ;  the  virtuous  pupil,  the  efiects  of  an  anchorite ;  and 
the  spiritual  preceptor,  the  wealth  of  a  student  in  theology :  on  failure  of 
them,  one  who  helongs  to  the  same  order  is  heir.  The  perpetual  student  in 
theology  is  he  who,  having  abandoned  his  father  and  the  rest,  resides  for 
life  in  the  family  of  his  preceptor,  remaining  strictly  obedient  to  him.  But 
the  property  of  a  temporary  student  in  theology  shall  be  taken  by  his  own 
father  and  the  rest.  Such  a  student  in  theology,  according  to  the  learned, 
is  he  who  remains  near  his  father  and  the  rest  ofhii  kindr^. 

CCCCLIX. 
Vishnu  : — ^The  spiritual  preceptor  shall  take  the  property  of  a  deceased 
hermit. 

It  should  not  be  argued,  from  the  coincidence  of  this  rule  of  Vishhu, 
that  the  direct  order  is  meant  in  the  preceding  text,  and  that  the  inverse 
order  need  not  be  supposed :  were  it  so,  the  consequence  would  be  incongru- 
ous, since  the  spiritual  brother  would  be  heir  of  perpetual  students  in 
theology,  although  their  spiritual  fatlier  were  living.  Nor  should  it  be 
argued,  that  here,  as  in  the  case  of  succession  to  the  estate  of  him  who  leaves  no 
son,  the  order  may  be  such  that  the  person  last  mentioned  is  heir  on  failure 
of  the  preceding.  The  anchorite  can  have  no  spiritual  father.  It  must  be 
therefore  understood,  that  the  spiritual  father  is  first  heir  to  the  wealth  of 
a  hermit ;  on  failure  of  him,  the  spiritual  brother ;  as  in  the  succession  to  the 
estate  of  a  toorldly  man  who  leaves  no  male  issue.  According  to  JiMtrrAVA- 
HAKA,  the  insertion  of  both  terms,  spiritual  brother,  and  pupil  of  the  same 
tutor,  or  devotee  of  the  same  class,  is  useless ;  for  both  senses  are  conveyed 
by  the  single  term  spiritual  brother. 

Again ;  terms  are  correlative  in  order  then  only  when  they  correspond 
in  number ;  as  in  the  example,  "  The  charms  of  the  lyre,  of  the  wreath  of 
jasmine,  of  the  blue  lily,  are  surpassed  by  her  delightful  voice,  her  smiles, 
and  her  enchanting  glance :"  but  here  the  number  is  unequal.  This  objec- 
tion is  answered  hy  raying,  that,  although  correlative  order  be  only  acknow- 
ledged in  the  instance  of  terms  equal  in  number^  the  sense  shows  that  l^e 
last,  not  a  preceding  term,  must  be  rejected  as  not  included  in  the  correlative 
order.  The  sense  exhibited  by  construction  is  subordinate  to  the  implied 
purport :  as  in  the  example,  '*  Chaitba  is  armed  with  a  sword  and  wears  ear- 
rings, and  Maitra  does  so  likewise;"  the  wearing  of  ear-rings  is  alone  sug- 
gested by  the  term  "  so,**  because  the  implied  purport  points  thereto  :  and 
thus  in  other  instances. 

As  for  the  remark,  that  as  the  word  pupil,  in  the  instance  of  the 
anchorite,  signifies  him  who  duly  learnt  the  forms  enjoined  to  that  order,  so 
the  term  spiritual  preceptor  may  signify  him  who  taught  those  forms :  and 
the  spiritual  father  is  therefore  first  heir  of  hermits  and  the  rest ;  after  him, 
the  pupil ;  after  him  again,  the  spiritual  brother  ;  and,  lastly,  one  belonging 
to  the  same  order :  and  such  may  be  the  successive  right  of  inheritance* 
That  argument  is  erroneous  ;  for  it  is  inconsistent  with  approved  usage. 
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Sect.  III. — On  a  Second  Partition,  after  Re-union 
of  Parceners. 

Id  treating  of  saccession  to  the  property  of  him  who  has  no  son,  it 
has  heen  said,  a  re-united  parcener  is  heir  of  a  re-united  one :"  now,  if  two 
co-heirs  who  have  renewed  co-parccnaij,  make  a  second  partition,  how  is  it 
regulated  ?  On  this  point  Menu  and  Vishnu  propound  a  text  ahove  cited: 
"  if  brethren,  once  divided,  and  living  again  together  as  parceners,  make  a 
'*  second  partition,  the  shares  must  in  that  case  be  equal ;  and  the  first- 
"  born  shaU  have  no  right  of  deduction"  (CCCCVI 1). 

Here  *'  equal  shares"  suppose  the  re-union  of  brothers  belonging  to  the 
same  tribe :  but  if  a  Brdhmana  and  a  Ckhatriya  become  re-united,  their 
allotments  must  be  understood  to  follow  the  proportions  before  mentioned  ; 
for  this  text  is  merely  intended  to  deny  the  right  of  deduction  which  had 
been  ordained  in  favour  of  the  first-born.  JihAtayIhaha. 

From  the  concurrent  import  of  the  text  of  Vb!ha8PATI  (CCCCVII  1), 
does  it  not  appear  that  a  second  deduction  in  right  of  seniority  is  denied 
when  a  second  partition  is  made,*  not  the  original  ri^ht  to  a  larger  portion 
which  had  already  gained  validity  P  No  ;  for,  whe^ier  they  be  father  and 
son,  brothers,  uncle  and  nephew,  or  the  like,  they  possibly  may  be  undivided 
in  respect  of  wealth  acquired  by  the  father,  paternal  grandfather,  or  the 
like  :  accordingly  the  first-born  cannot  have  separate  property  in  the 
ideniieal  portion  formerly  received  on  account  of  seniority,  because  a  common 
right  to  all  effects  is  vested  in  both  re-united  parceners  by  the  avoidance  of 
the  several  rights  proclaimed  by  a  former  distribution,  since  Jfii^AViHANA 
expresses, '  parceners,  having  made  a  partition,  and  afterwards  living  together 
'  in  the  same  house  as  joint  house-keepers,  afber  thus  annulling  partition, 
*  "  what  is  thy  property  is  mine,  what  is  my  property  is  thine,"  are  said  to 
'  be  re-united.'  It  should  not  be  argued,  that  the  term  "  annulling  parti- 
tion" only  signifies  obviating  the  mediate  consequence  of  the  characteristics 
of  partition,  not  cancelling  any  several  vested  rights  :  were  it  so,  since  it  is 
not  a  maxim  that  lots  will  fall  on  the  same  chattels  as  before^  and  since  the 
lots  oast  may  ascertain  a  right  to  other  goods,  while  the  original  right  to 
the  former  effects  is  retained,  both  re-united  parceners  might  have  property 
in  almost  every  chattel  after  the  seoond  partition. 

Nor  should  it  be  objected,  were  it  so,  how  could  the  shares  formerly 
ordained  for  a  Brdhmana  and  a  Cshatriya  remain  in  a  second  distribution  f 
Since  the  text  concerning  partition  among  brothers  of  various  classes  may 
be  applicable  to  the  second  as  well  as  to  the  first  distribution,  and  since  it 
is  not  contradicted  by  any  other  text,  it  should  be  so  established.  Thus 
the  meaning  of  the  phrase,  "  their  allotments  follow  the  proportions  before 
ordained,"  is,  that  the  division  shall  be  made  in  that  proportion  and  mode 
which  were  observed  in  the  first  instance ;  for  this  is  no  less  a  partition  than 
the  former  distribution  was. 

But  MiSBA  thus  explains  the  terms  of  the  text  (CCCCVII  1)  ;  although 
seniority  exist,  entitling  the  first-bom  to  a  greater  portion,  still  that  greater 
allotment  shall  not  be  given  :  the  same  legislator  propounds  an  exception  in 
respect  of  wealth  acquired  by  learning.  The  commentator's  meaning  is 
this :  a  larger  portion  again  received  in  right  of  seniority  by  birth  or  the 
like,  under  the  text  of  Vi^hasfati  (XLV),  because  this  is  sdso  a  partition 

*  See  the  variooa  reading  of  this  text  in  a  snbieqaent  page*  T. 
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of  property,  is  forbidden  in  this  second  distribution  :  since  tbe  claim  of  the 
first-born  to  the  larger  portion,  formerly  received  by  him,  had  been  already 
obviated,*  the  result  is  the  same ;  the  only  difference  consists  in  the  eommen- 
UUorU  display  of  learning.  As  for  the  remark,  that  the  same  legislator 
propounds  an  exception  in  respect  of  wealth  acquired  by  learning,  that  is 
not  restricted  to  science ;  for  the  exception,  which  shall  novo  be  mentioned, 
in  respect  of  a  double  share,  must  be  considered  as  relating  to  acquisition  in 
general.  The  legislator  declares  that  the  acquirer  shall  have  a  double  shan; 
in  the  present  instance,  as  in  the  original  partition. 

CCCCLX. 

VRiHASPATi:--But  if  one  of  the  re-united  brethren  acquire  wealth  by 

learning  or  valour,  or  the  like,  two  shares  of  it  must  be  given  to 

him  on  a  second  partition^  and  the  rest  shall  have  each  one  share. 

By  learning,  or  valour,  or  any  other  means  of  acquiring  several  property. 

The  Retndeara. 

Consequently,  the  law  promulged  by  Vzasa  for  the  first  partition 
(CX),  is  extended  to  the  second  :  the  acquirer  therefore  has  a  double  shtre, 
according  to  the  Retndeara  and  the  rest,  if  the  wealth  were  acquired  by  the 
simple  exertion  of  learning  or  the  like  with  supplies  from  the  common  estate 
and  so  forth  ;  but  if  it  be  the  acquisition  of  science  technically  so  denomi- 
nated by  CixYAYAKA,  the  common  estate  not  being  used  and  so  forth,  the 
wealth  thus  acquired  is  the  several  property  of  the  acquu-er ;  and  if  supplies 
were  received  from  the  common  estate  and  so  forth,  he  who  is  equal  or 
superior  in  learning  has  one  share,  and  he  who  is  inferior  in  knowledge  14 
excluded  from  participation  :  if  the  wealth  be  acquired  by  agriculture  or  the 
like,  without  supplies  jfroin  ihs  common  estate,  it  becomes  the  several  property 
of  the  acquirer  ;  with  supplies,  it  is  shared  by  all  the  parceners  :  this,  ivhicli 
has  been  already  explained,  must  be  also  understood  in  the  present  case. 

But,  according  to  Jiic^TATAHAXA  and  others,  the  acquirer  shall  have  a 
double  allotmeBt,  and  the  rest  shall  have  each  one  share  of  wealth  anyhow 
gained  with  supplies  from  the  joint  stock  and  so  forth  ;  if  the  learning  were 
acquired  after  a  maintenance  provided  out  of  the  common  stock,  all  the 
parceners  shall  have  the  shares  ordained  for  them,  although  the  joint 
property  were  not  employed  during  the  acquisition  of  the  wealth  ;  but,  even 
though  the  common  funds  of  support  be  not  used  during  the  acquisition  of 
science,  nor  during  that  of  wealth,  they  who  are  equal  or  superior  in 
learning  participate :  if  the  money  be  earned  without  use  of  joint  property, 
through  agriculture  or  the  like,  by  the  labour  of  a  body  nourished  on  the 
joint  funds  of  support,  it  nevertheless  becomes  the  several  property  of  the 
acquirer,  as  before  explained. 

Aocoirding  to  all  opinions,  the  distribntion  is  regulated  by  the  use  mid^ 
of  joint  property.  What  is  received  from  a  friend,  or  on  account  of  mairi- 
age,  or  the  like,  is  held  as  several  property  :  the  implied  sense  of  the  text  of 
Ybihabpati  must  be  considered  as  extending  thus  far,  according  to  the 
circumstauces  of  each  case. 

*  Great  obscurity  pervades  the  whole  argument  The  eldest  haa  no  right  to  a  seccmd 
deduction :  nor  does  he  retain,  during  renewed  co^parcenary,  his  separate  property  in  the 
identical  effects  which  composed  his  former  allotment  in  right  of  seniority  ;  bat  he  receiTes. 
on  a  second  partitiop,  tbe  squivaknt  of  \m  oiigiiua  4«e.  T. 
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Wbeo  partition  is  Bgtin  XDAde  after  tha  period  oi'  re-untoD,  whatlthare 
belongs  to  him  who,  being  skilled  in  the  means  of  acquisition,  had  gained 
much  wealth  previously  to  the  former  distribution,  and  who  was  therefore 
entitled  to  two  shares  at  the  time  of  dividing  it ;  and  what  proportion 
belongs  to  him  who  gained  much  wealth  after  the  original  partition  ?  If  it 
be  said,  an  equal  share  with  the  rest ;  tliat  is  inconsistent  with  common 
sense  :  equality  of  allotment  consisting  onlgf  in  the  prohibition  of  a  greater 
portion  for  the  first-born,  must  be  therefore  established  in  the  text  above 
cited  (CCOCYI  1).  In  like  manner,  an  unequal  distribution,  after  the 
re-union  of  brothers  of  various  classes,  is  legal.  A  second  aUotmeut  of  a 
greater  sliare  to  the  firat-boru  is  forbidden  by  the  text  above  cited 
(CCCJCVII 1)  ;  the  former  right  to  a  greater  portion  is  not  thereby  denied^ 
since  it  had  already  gained  validity.  Even  on  the  reading  approved  by 
CHAHBisaVABA,  (punar  vihhdga  caranS  iiikdm  j^aishi'hyan  nu  vidyatS,  if 
brothers  again  make  a  division  of  their  joint  property,  the  first-born  has  no 
right  to  a  larger  portion  ;  instead  of  tesham  vihhdga  carane  punar  jifathC* 
hyan  na  vUfyaiS^  if  they,  who,  ufier  separetimi,  hmv^  become  re^imited  ikrough 
mutual  njffeeHon^  make  a  partition,  seniority  does  not. again  prevail;)  the 
right  of  the  first-born  to  a  larger  portion  is  only  denied  when  a  second 
partition  is  made. 

It  should  not  be  argued,  that  the  term  "  senioritj"  may  here  bear  a 
general  sense,  because  there  is  no  authority  for  restricting  its  meaning  in  the 
present  instance ;  and  that  the  term  "  again*'  must  signify  "  but  also.''  The 
larger  portion,  already  received  in  right  of  seniority,  cannot  now  be  forbid- 
den :  and  it  is  inconsistent  with  common  sense,  that  he  who  contributed  a 
greater  sum  to  the  joint  stock  when  he  became  re«united,  should  receive  back^ 
a  less  sum  when  a  division  is  made ;  and  further,  the  case  is  similar  to  that 
of  the  acquirer  of  wealth,  as  abovementioned.  Nor  should  it  be  argued, 
that,  a  common  right  to  the  whole  property  being  vested  in  both  re-united 
parceners,  there  is  no  authority  for  any  subsequent  unequal  distribution.  As 
wealth  gained  by  partners  in  ti*ade  and  adventure  tn^cing  with  unequal 
stock  is  distributed  in  proportion  to  their  respective  capitals,  even  though  all 
are  equally  owners  of  the  wealth  thus  acquired  ;  so,  in  this  case  likewise 
nothing  prevents  a  similar  inference.  Accordingly  Mibba  denies  the  right 
of  the  first-born  to  a  larger  portion,  on  a  second  partition  of  joint  property, 
by  remarking, '  although  seniority  exist,  entitling  the  first-born  to  a  greater 
'  portion,  still  that  greater  allotment  shall  not  be  given.* 

Others  say,  the  larger  portion  already  obtained  in  right  of  seniority  is 
not  retracted ;  for  the  text  is  intended  merely  to  prohibit  the  deduction 
before  ordained  for  the  first-born  :  and  the  remark  of  JlHth'ATiHi.iirA  is  in- 
tended merely  to  forbid  that  allotment  in  right  of  seniority  which  had  been 
before  ordained,  t^t  is,  enjoined  or  declared  by  legislators  for  the  original 
partition. 

VnfeASPATi  defines  a  re-united  parcener  (CCCCXXX).  According  to 
JfMihrATiHAKA  and  the  rest,  re-union  can  legally  take  place  among  them 
only  who  are  mentioned  in  the  text,  namely,  father  and  son,  and  the  rest. 
According  to  GHANB&fiWABA  and  others,  re-union  may  legally  take  place 
among  all  those,  including  the  great-grandson,  among  whom  partition  can 
be  made.  Some  hold  that  disunited  sons  and  the  rest  have  no  elaim  of  suc- 
cession, if  there  be  re-united  sons  or  the  like.  In  no  caae  is  the  re-uiion  of 
female  heirs  admitted. 
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If  a  man,  having  made  a  partition  with  his  sons,  and  again  residing 
with  any  one  of  them  as  a  re-united  parcener,  die  after  begetting  another 
son,  this  last-born  child  shall  be  sole  heir  of  his  estate,  by  the  text  of  Mxinr 
(Gl.)  '*  He  shall  make  a  partition  with  the  brethren  who  are  re-nnited ;" 
that  is,  the  re-united  brethren  shall  receive  their  respective  shares,  and  the 
son  born  afler  partition  shall  take  his  father's  allotment.*  It  should  not  be 
argued,  as  the  meaning  of  the  term  '*  share,"  that  the  son  born  after  parti- 
tion shall  divide  his  father^ b  allotment  with  his  re-nnited  brothers.  That 
would  contradict  the  precept,  "  a  son  born  after  a  division  shall  alone  inherit 
the  patrimony."  Kor  should  it  be  objected,  that  this  contradicts  the 
precept  *'  a  re-united  parcener  is  heir  of  a  re-united  one  :"  that  relates  to  the 
competition  of  equal  claimants.  Nor  should  it  be  objected,  that  partition  is 
proper,  because  the  claim  of  a  re-united  parcener  in  right  of  renewed  co-par- 
cenary, and  that  of  a  son  born  after  partition  in  right  of  posterior  birth,  are 
both  distinct  claims.  It  is  shown  by  a  text  formerly  cited  (G),  that  sons 
bom  before  the  distribution  have  no  claim  on  the  wealth  retained  by  the 
father  after  partition,  if  a  son  bom  after  it  exist :  and  it  is  improper  to 
reelect  that  text,  unless  common  sense  or  express  law  oppose  Us  eompreh&n^ 
Me  intport ;  for  re-united  parceners  have  been  enriched  b^  their  own  shares, 
but  the  son  born  after  partition  has  no  means  of  subsistence  besides  hia 
father's  share. 

If  he  who  is  re-unitcd  with  another  brother  possess  any  undivided 
property,  on  whom  does  the  right  thereto  subsequently  devolve  ?  It  goes  to 
the  re-united  parceners  only ;  for  a  text  above  cited  (GOGGXXYI),  shows 
that  brethren  who  have  renewed  co-parcenary  exclusively  inherit  the  wealth 
of  a  re-united  brother,  and  this  undivided  property  belonged  to  a  re-united 
parcener. 

The  text  of  NIbbda  (CCCCXXXIII)  is  thus  read  by  Misra  :  «  Tlie 
vested  share  of  re-united  brothers  is  declared  to  belong  exclusively  to  them ; 
otherwise  it  shall  go  to  their  mutual  heirs ;  or  to  others,  if  they  leave  no 
issue."t  If  there  be  no  heir,  whose  claim  is  preferable  to  that  of  re-united 
parceners,  the  succession  devolves  on  them,  although  there  be  a  disunited 
claimant  as  near  of  kin  ;  otherwise,  that  is,  on  failure  of  re-united  parceners, 
the  heritage  goes  to  their  mutual  heirs,  namely,  to  the  sons  or  other  descend- 
ants of  a  re-united  parcener.  Of  two  co-heirs,  who  have  renewed  co-parcenarj, 
if  one  die  childless,  after  the  demise  of  the  other  who  did  leave  male  issue, 
the  sons  of  the  re-united  parcener  inherit  the  estate:  such  is  the  meaning. 
If  they  leave  no  issue,  that  is,  no  son  or  other  male  descendant,  it  goes  to 
others,  namely,  to  the  widow  and  the  rest.  Consequently,  in  such  a  case, 
the  legal  heirs  of  a  re*united  parcener  shall  alone  take  his  inheritance  ;  no 
others  shall  take  it,  neither  disunited  parceners  nor  their  legal  heirs.  Some 
lawyers  so  expound  the  text. 

The  vested  share  of  re-united  parceners  belongs  exclusively  to  them ;  it 
appertains  exclusively  to  re-united  parceners:  mentioned  as  grounds  for 
showing,  that,  on  failure  of  them,  the  succession  devolves  on  others.  Or  it 
conveys  a  precept  on  the  doubt  whether  all  sons  may  claim  partition,  beoaose 
the  estate  of  the  deceased  was  in  effect  wealth  acquired  by  their  father  or  by 
his  ancestors  ;  and  because  they  are  equally  ^ti  sons,  and  therefore  heirs  bj 
the  texts  of  DirvALA  and  the  rest  (V).     Otherwise^  that  is,  on  failure  of  re« 

*  According  to  tills  gloM,  the  text  ehoald  be  otherwise  translated.  T. 

t  The  difference  of  the  reading  is,  at^nffo^hdns'  a  bM^  to,  instesd  of  ato'nyaihinang'  a 
bhdfah. 
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united  paroeners,  the  fuccetrion  devolvet  on  their  heirs,  that  is,  on  their  sons 
and  the  rest.  If  re-united  parceners  die,  leaving  no  male  issue,  it  goes  to 
others,  that  is,  to  disunited  co-heirs.  Such  is  the  exposition  approved  by 
MiSRA.  It  may  also  go  to  any  others  whomsoever,  according  to  the  circum- 
stances of  each  case,  conformably  with  the  rules  of  decision  abovementioned. 

MiSRA  here  observes,  it  is  not  the  meaning  of  the  first  hemistich,  that 
the  same  share  which  belonged  to  each  at  the  time  when  re-union  took  place, 
shall  be  recognized  and  preserved  from  him  when  partition  is  again  made : 
for,  in  a  community  of  goods  by  re-union  with  half  the  former  wealth,  the 
phrase  would  bear  a  spiritual  sense,  if  such  were  the  strict  rule. 

In  the  Pdrijdta,  the  text  is  read,  shares  of  the  wealth  of  others  than 
these  (atiPn^a  <&andnia  bhdjah).  But  that  is  rejected,  as  differing  from 
many  copies.  The  Retndcara. 

As  for  what  is  said  in  the  text  of  CatyAyaka  (CCOCXXVII),  on  the 
subject  of  one  taking  the  heritage  on  failure  of  the  other,  the  legislator 
Umits  the  precept,  by  saying,  "  if  they  have  no  progeny ;"  the  meaning  is, 
because  they  reciprocally  share  their  estates  if  they  have  no  offspring.  Mibra* 

**  Leaving  no  issue"  is  an  expression  merely  illustrative,  comprehending 
one  who  leaves  no  wife  or  the  like.  Hence  a  re-united  brother,  or  other  co- 
heir, has  no  right  of  inheritance,  if  he  who  has  no  son  leave  a  widow  :  and 
thus  the  doubt  is  removed,  whether  all  sons  shall  equally  share  the  estate  on 
the  death  of  their  father,  who  had  made  a  partition  with  his  children,  and 
who  was  re-united  with  one  of  them,  because  the  leaving  no  issue  is  stated 
as  a  ground  of  a  distinction  relative  to  re-union  ;  for,  taking  the  term  in  a 
comprehensive  sense,  it  must  necessarily  extend  to  brothers  and  the  rest ; 
else  a  re-united  uncle  would  inherit  the  wealth  of  his  re-united  nephew, 
although  a  brother  exist.  Therefore,  on  failure  of  preferable  claimants,  those, 
among  equal  claimants,  who  were  re-united  with  the  deceased,  inherit  the 
wealth  of  a  re-united  parcener.  Here  again,  in  respect  of  brothers  and  the 
rest,  a  distinction  subsists,  founded  on  texts  of  law,  and  relative  to  the  whole 
and  half-blood :  thus  also  it  is  necessary  to  take  the  word  "  issue,"  in  Mibba's 
definition,  as  signifying  preferable  claimant ;  for  it  is  said,  a  disunited  son  has 
no  claim  if  there  be  a  re-united  one.  As  for  the  agrument,  that  the  word 
"seed"  in  the  text  above  cited  (CCCCXXVfl)  obviously  presenting  the 
sense  of  offspring,  it  is  consistent  with  just  reasoning  to  consider  the  distinc- 
tion relative  to  re-union,  as  implying  the  failure  of  offspring,  there  appears 
this  objection  to  the  argument ;  since  it  is  a  maxim,  that,  on  failure  of  prefer- 
able claimants,  those,  among  equal  claimants,  who  were  re-united  with  the 
deceased,  have  a  title  to  inherit,  the  inde[)endent  condition  "  excepting  sons 
and  the  rest,"  is  troublesome  and  groundless  ;  for  the  term  "  leaving  no  issue," 
may  bear  the  sense  abovementioned. 
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CHAR  IX. 
ON  SDGGESSION  TO  FEMALES. 


Sect.  I. — On  the  Property  of  Women. 

CCCCLXI. 

Narbda  : — On  the  death  of  the  father  let  sons  divide  his  estate,  and 

let  daughters  share  the  wealth  of  their  mother ;  or,  on  failure  of 

them,  let  their  issue  take  it 

"Paternal,"  or  parental  in  the  teit  of  Msinr  (IV),  being  deriTed  from 
a  term  expressive  of  both  father  and  mother,  (the  last  being  onderstood,) 
the  estate  of  the  father  and  that  of  the  mother  are  meant. 

CXTLLt^CABTTATTA. 

Consequently  daughters  and  sons  succeed  to  the  estate  of  tlieir  mother. 
Such  in  effect  being  the  sense,  what  sort  of  property  left  by  her  shall  be 
taken,  and  by  whom  ?  To  distinguish  this,  the  various  sorts  of  separate 
property  held  by  a  mother  are  discussed.     On  this  subjoct, 

CCCXJLXII. 

Menu  and  CItyItana  : — What  was  given  before  the  nuptial  fire,  what 

was  given  at  ihe  bridal  procession,  what  was  givm  in  token  of  love, 

and  what  was  received  firom  a  mother,  a  brother,  or  a  father,  are 

considered  as  the  six-fold  separate  property  of  a  married  woman. 

What  was  bestowed  by  any  person  whomsoever,  before  the  nuptial  fire, 

at  the  time  of  the  marriage :  "  what  was  given  on  the  bridal  procession  ;'* 

that  is,  a  present  following  a  bride  when  she  is  led  to  the  house  of  her 

husband ;  and  what  was  given  in  token  of  lore,  that  is,  bestowed  by  ber 

father-in-law,  or  other  person  whose  affection  is  ensraged  by  her  good  temper, 

probity,  skjll,  and  other  good  qualities.     "Six-fold"  is  mentioned  to  except 

a  less,  not  a  greater  number ;  for  a  present  given  to  a  superseded  wife,  which 

is  another  sort  of  separate  property  held  by  a  woman,  is  also  mentioned  by 

YAjntawalcta.  The  Retndcara, 

GCCCLXIIL 
Yajntawalcya  :— What  a  father,  a  mother,  a  husband,  or  a  brother, 
has  given  to  a  woman,  what  is  presented  to  her  before  the  nuptial 
fire,  what  she  receives  to  appease  and  console  Iter  on  the  second 
marriage  of  her  lord,  are  universally  considered  as  her  separate 
property. 
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When  the  bride  is  eonvejed  from  the  house  of  her  gnvr&mi  to  the 
abode  of  her  lord,  what  is  then  bestowed  by  her  father-in-law  and  the  rest  if 
a  present  given  on  the  bridal  procession.  So  the  Mdd^hdiU^K,  This  should 
be  also  comprehended  in  the  enumeration  of  separate  property;  for  the 
reasoning  is  equally  applicable.  The  itelndeara, 

CatyItawa  explains  the  present  given  before  the  nuptial  fire  : 

CCCCLXIV. 

Catyayana: — Whatever  is  given  to  women  at  the  time  of  their 

marriage  before  the  sacred  iire^  tokieh  i$  the  vntneu  of  nuptiaUy  is 

denominated  by  Sages  their  property  ^*  given  before  the  nnptial  fire.'^ 

"  Whatever  is  given:*'  here  the  person  who  makes  the  gift  is  not  her 
father,  or  other  relation ;  for,  were  such  the  meaning,  it  would  simply  intend 
''  what  was  received  from  a  mother,  a  brother,  or  a  father."  Therefore  ib 
means  only  what  is  given  by  any  person  whomsoever,  whether  he  be  or  be 
not  allied  by  blood.  Accordingly  it  is  said  by  the  author  of  the  Retndeara^ 
*  given  by  any  person  whomsoever  at  the  time  of  her  marriage.'  What 
friends  also  give  at  the  time  of  a  girl's  nuptials,  in  token  of  respect  to  the 
damsel,  is  her  teparate  property.  As  the  practice  subsists  in  this  country 
for  the  friends  of  the  bridegroom  to  give  the  woman  some  tnfle  in  token  of 
respect,  so  it  appears  that  a  practice  subsists  in  some  countries  for  the  friend* 
of  the  bride's  Either  to  give  the  damsel  some  tiiile. 

The  same  legislator  explains  a  present  given  on  the  bridal  procession : 

CCCCLXV. 
Cattayana  : — What  a  woman  receives  from  the  family  of  her  parents, 
while  she  is  led  to  the  bouse  of  her  husband,  is  called  the  pr(q>erty 
of  a  woman  "  given  at  her  procession." 

What  is  given  by  any  person  whomsoever  in  honour  of  a  bride  going 
from  the  house  of  her  father  to  the  mansion  of  her  husband,  is  a  present 
given  at  her  procession.  Accordingly  the  author  of  the  Retndoara  has  said^ 
'  a  present  following  a  bride.'  What  is  given  on  account  of  a  bride  going 
in  procession  is  given  at  her  back  ;  for  she  goes  before,  and  properly  the  gift 
follows  her.     Such  is  the  popular  language. 

Does  her  procession  to  the  house  of  her  husband  consist  in  gioing 
thither  at  the  time  of  the  nuptial  ceremony,  or  at  that  of  the  j^naZ  procession 
of  both  bride  and  bridegroom  to  the  husband's  house,  or  at  any  other  time  i 
On  this  point  nothing  has  be^i  said  by  the  author  of  the  Metndeara,  Baft 
MlssA  affirms,  *  at  the  time  of  the  final  procession  of  both  bride  and  bride* 
groom  to  the  husband*s  house*  On  the  othw  hand,  JfMth^AYAHAiTA.,  not 
finding  that  presents  are  given  by  friends  to  a  bride,  while  she  is  led  from 
the  house  of  her  father  to  the  abode  of  her  husband,,  interprets  the  text 
otherwise  ;  *  what  a  woman  receives  from  the  family  of  her  father  oi  mother, 
while  she  is  led  to  the  house  of  her  lord.'  It  must  be  considered,  that  the 
same  sense  being  deduced  from  the  phrase,  "  what  was.  received  from  a 
brother,  or  a  mother,  or  a  father,"  the  separate  mention  of  a  present  given 
on  the  bridal  procession  would  be  fruitless. 

What  was  given  in  token  of(^ction  by  her  ftither-iu^aw  and  the  featiL 
Such  is  the  interpretation  of  **  given,"  according  to  the  Retnaoara*    MiBAA 

vl 
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remarks  on  the  three  sorts  of  property  hestowed  by  a  mother  and  the  rest, 
that  the  meaning  is  obvious.  The  agent  in  the  phrase,  '^  given  in  token  of 
love,"  may  be  the  family  of  her  husband  ;  "  what  was  given  to  a  woman  by 
his  family :"  it  may  therefore  comprehend  what  is  received  by  a  woman  on 
the  second  marriage  of  her  lord.  "  Mother"  is  a  term  illustrative  of  the 
family  of  her  mother,  and  so  is  father  illustrative  of  his  family.  **  Brother" 
is  again  mentioned  to  denote  his  pre-eminence  by  the  same  rule  by  which 
two  names  of  kine  are  at  once  used  in  a  general  and  particular  sense. 

Thus,  since  there  is  no  separate  property  of  women  different  from  those 
six  sorts,  it  may  be  objected  to  the  opinion  delivered  in  the  Retndcara,  that 
it  was  useless  to  say,  *  the  enumeration  ie  intended  to  except  a  less  number.' 
By  parity  of  reasoning,  the  same  objection  may  be  also  made  to  what  has 
been  said  by  Misba  and  others,  "  it  is  intended  to  except  a  less  number." 

CCCOLXVL 

CiTYlTiiNA : — Anything  which  is  given  to  a  woman  by  the  mother 

or  father  of  her  husband  in  token  of  affection,  and  that  which  is 

given  in  retorn  of  her  hombie  salutations,  is  called  wealth  gained  by 

loveliness. 

*'  Loveliness,"  consists  in  good  temper,  skill  dn  feminine  arte^  and  the 

like.     A  present  in  token  of  affection^  and  what  is  given  by  the  father  or 

mother  of  her  husband,  to  a  woman  endowed  with  good  temper  and  other 

amiable  qualities,  and  who  humbly  salutes  their  feet,  constitute  the  third 

sort  of  exclusive  property.  Misba. 

Since  a  present  given  through  affection  is  separately  mentioned  by 
GIttItaka,  does  it  not  follow  that  a  present  given  by  her  husband  is  not 
the  same  with  one  bestowed  through  affection  ?  No  ;  for  her  husband  and 
others  may  also  be  included  in  the  text,  since  the  particle  ''or"  is  used 
indeterminately  in  the  expression  ''  by  the  mother  or  father  of  her  husband :" 
and  there  is  no  difficulty  in  considering  the  last  hemistich  of  the  verse  as  a 
separate  phrase ;  for  the  sense  of  the  text  is  this,  what  is  given  by  the 
mother  of  her  husband,  and  by  certain  other  persons,  is  bestowed  through 
affection,  and  what  is  obtained  by  lowly  salutations  is  acquired  by  loveliness. 
The  whole  cannot  be  taken  as  a  single  phrase,  bearing  this  sense,  '  what  is 
given  by  the  mother  of  her  husband,  and  by  certain  other  persons,  is  a 
return  for  humble  salutations,  and  that  alone  is  called  the  acquisition  of 
loveliness ;'  for  one  of  the  relatives  would  be  unmeaning.  It  should  not  be 
objected,  that  a  present  given  in  token  of  affection  alone  constitutes  the 
third  sort  of  exclusive  wealth ;  and  that  a  gift  to  a  superseded  wife  is 
not  a  present  given  in  token  of  affection,  because  it  is  received  by  the 
woman  when  disposed  to  wrath  and  the  like  by  reason  of  the  second  marri* 
age  of  her  lord.  Still  the  present  cannot  be  given  without  tenderness,  for 
her  husband  is  moved  to  affection  by  her  assent  to  his  second  marriage ;  and 
the  difficulty  is  removed,  by  considering  the  term  "  in  token  of  affection"  as 
merely  illustrative. 

TiJKTAWALOTA  explains  a  present  given  to  a  woman  on  the  second 
marriage  of  her  lord  (LXXXVII).  She,  above  whom  a  marriage  is  con- 
tracted, is  a  superseded  wife  (adhibinnd).  So  the  Betndcara.  Adhi  ia 
therefore  used  in  the  sense  of  above ;  and  bidana,  in  the  sense  of  taking  a 
bride,  according  to  the  literal  meaning  of  the  verb  hidri,  take.  Oonsequentl  j 
the  second  marriage  of  her  husband  is  supersession  of  a  wife  ^  and  a  present 


Digitized  by  VjOOQ IC 


SECT.  I.]  PROPERTY  OP  WOMEN.  587 

received  on  the  second  marriage  qf  her  lard  shall  be  so  much  only  as  is 
promised  io  eomols  her  for  the  supersession.  *'  But  if  eueh  wealth,  oi  i$ 
uevally  given  to  toomen,  had  been  delivered  to  her,  she  is  held  entitled  only 
to  a  moiety  or  part;"  that  is,  the  sum  promised  shall  be  completed  by 
wealth  previously  and  subsequently  bestowed.  If  a  larger  sum  had  already 
been  given,  some  trifle  must  be  delivered  to  fulfil  the  promise  of  a  present. 
So  much  only  as  is  given  to  the  wife  who  is  now  espoused,  must  be 
given  to  the  wife  who  is  superseded.  Sri  Crishna  T£RciLAKciRA. 

The  word  "  equal"  signifies  so  much  only  as  is  expended  on  the  second 
marriage.  VijkyAnsswara. 

In  the  second*  of  these  three  expositions  there  is  this  defect :  not  she, 
but  another  woman,  is  the  person  to  whom  the  sum  promised  is  given  ;  and 
it  would  not  be  a  present  on  supersession  by  the  second  marriage  of  her  lord, 
since  supersession  is  not  the  cause  of  giving  that  sum :  neither  is  the 
second  marriage  the  imtHediate  cause  of  giving  a  present  to  the  first  wife. 
When  the  second  nuptials  have  taken  place,  and  nothing  has  been  expended 
on  them,  since  nothing  would  in  that  case  be  given  according  to  this  (third) 
opinion,  the  second  marriage,  jointly  with  the  expense  of  it,  is  not  the 
immediate  cause  of  giving  a  pretent  to  the  woman  :  her  being  the  first  wife  is 
the  sole  cause.  Thus  there  is  no  certainty  in  these  two  interpretations. 
It  cannot  be  a  positive  precept,  that  the  term  ''  equal,"  though  parity  be 
always  requisite,  shall  refer  only  to  the  amount  expended  or  the  like. 
Again  ;  if  that  which  is  given  to  a  second  wife  endowed  with  pre-eminent 
qualities  must  also  be  given  to  the  first  wife,  this  would  contradict  common 
sense.  A  rule  of  practice  should  be  formed  on  due  consideration  of  these 
difficukiee, 

CCCCLXVIL 
Vishnu  : — The  property  of  a  female  is  that  which  her  father^  mother, 
friend,  or  brother  has  given  her ;  what  she  received  in  the  presence 
of  the  nnptial  fire ;  on  the  bridal  procession ;  or  when  her  husband 
took  a  second  wife ;  what  her  husband  agrees  to  be  her  perquisite ; 
and  what  is  received  from  his  or  her  kinsman  as  a  gift  subsequent 
to  the  marriage. 

It  should  not  be  argued,  because  more  than  six  sorts  of  property  are 
mentioned  in  this  rule  of  Vishnu,  that  the  text  of  Menu  must  necessarily 
be  considered  as  an  exception  of  the  less  number.  Friends  and  the  rest  are 
comprehended  in  "  the  family  of  her  father."  "  Beceived"  (updgata)  may 
signify  what  is  bestowed  on  account  of  her  coming,  that  is,  a  present  given 
on  the  bridal  procession.  The  present  received  when  her  husband  took  a 
second  wife,  must  be  reconciled,  in  the  mode  abovementioned,  with  one  qf 
the  other  sorts  enumerated.  Her  perquisite,  and  a  gift  subsequent,  are  in 
effect  given  by  her  husband  and  the  rest. 

CCCCLXVIII. 
Cattatana  : — What  is  received  by  a  woman  after  marriage  from  the 
kinsmen  of  her  lord,  or  from  those  of  her  parents,  is  called  ^^  a  gift 
subsequent :" 

*  The  msnnKript  has  *^  first  f  but  the  objection  10  only  applicable  to  the  lecend.         T, 
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2.  But  BheIgu  gives  the  name  of  ^'  subsequent  gift''  to  anything 
received  by  her  after  the  nuptial  ceremony,  from  hw  husband 
himself,  or  from  her  parents,  through  pure  affection. 

3.  The  trifle  which  is  received  by  a  woman  as  the  price  or  reu)ard 
of  household  labour^  of  using  housefiold  utensils,  of  keepitig  beasts  of 
burden,  of  watching  milch  cattle,  of  preserving  ornaments  of  dress, 
or  of  superintending  servants,  is  called  her  *^  perquisite." 

Coosequently,  what  is  received  after  marriage  from  the  familj  of  her 
husbaod,  mother,  or  father,  and  what  is  received  from  her  husband  himself, 
irom  her  mother,  or  from  her  father,  is  a  gift  subsequent.  Such  is  the 
e^lanatlou  approved  by  JiMUTAViHANA.  To  include  a  present  gi?eD 
before  marriage  in  the  enumeration  qf  several  properlif,  what  was  given  bj 
the  mother,  lather,  or  brother,  has  been  already  mentioned.  It  should  not 
be  objected,  that  still  the  word  "  son"  in  the  rule  of  ViSHHU,  as  read  bv 
HisaA,  ("  that  which  her  father,  mother,  son,  or  brother,  has  given  her,") 
is  unmeaning.     That  word  may  signify  son  by  another  wife  of  her  husband. 

Jim^avAhawa  reads  the  text  of  Cattatana  (CCCCLVIIl  l)"and 
so  received  from  the  family  of  her  kinsman."*  He  adds  this  gloss:  the 
word  '*  kinsman"  intends  maternal  uncles  and  others  ;  for  her  father  and 
the  rest  would  be  suggested  by  the  term  ^*  her  own  faintly."  On  the  other 
reading,  which  is  followed  in  the  Retndeara  and  other  works,  '*  what  is 
received  by  her  from  her  own  family ,"t  the  expression  "  her  own  family" 
must  signify  that  from  which  she  sprung,  namely,  the  family  of  her  father 
and  mother.     Hence,  say  some  lawyers,  the  word  "  son"  is  pertinent. 

"  The  trifle  which  is  received,  Ac."  (COCCLXVIII  3)  ;  what  is  obtain- 
ed  by  a  woman  from  the  master  of  the  family,  as  a  reward  for  doing  the 
business  of  the  house,  and  making  household  utensils  and  thr  like,  is  her 
perquisite.  So  Misba.  The  meaning  is,  what  the  master  of  the  house, 
pleased  with  the  performance  of  the  household  busineei),  gives  ie  a  toomss, 
is  her  perquisite. 

As  for  what  has  been  ordained  by  Vtasa  (Book  II,  Cli.  IV,  v.  XXIX,) 
which  is  thus  expounded  by  Jim^tavahAna  :  '  a  gift  to  the  bridegroom, 

*  with  a  declaration  of  its  use  in  this  form,  '*  let  this  belong  to  the  bride," 

*  but  not  a  gift  made  without  such  declaration  qf  the  purpose,  shall  be  her 

*  entire  froperty  ;  accordingly,  '*  at  the  time  of  her  nuptials"  ia  mentioned 
'  merely  by  way  of  illustration :  it  is  not  an  indispensable  condition ;  for 
^  the  declared  intention  of  the  giver  is  the  cause  of  property  vesting  in  her :' 
and  as  for  the  authentic  text  on  the  same  subject,  which  is  cited  by  Jimf- 
TAVAHAKA,  and  in  which  the  term  *'  at  the  time  of  her  nuptials"  is  omitted 
(Book  II,  Ch.  IV,  V.  XXX)  2  these  precepts  do  not  show  the  independence 
of  a  woman  who  possesses  wealth  denominated  the  property  of  a  female; 
for  the  bridegroom  is  mentioned  as  the  person  who  received  the  gift  (*'  what 
shall  be  given  to  the  bridegroom")  :  and  the  second  text  shows,  that  during 
her  life  a  woman  enjoys  such  wealth  in  concert  with  her  husband,  forbids 
the  alienation  of  it  without  her  own  eocpress  sanction,  and  reserves  it  for 
herself  when  partition  is  made  among  her  sons  in  their  father's  lifetime  ;  and 
that  after  her  death  her  sons  shall  alone  obtain  that  wealth,  on  a  partition 
made  during  the  life  of  their  father,  or  on  a  distribution  among  farothtrs 

•  Labdbm  taLdha  caMb  tothft.  t  Yal  labdlMm  swa  QoJtft  Uy<. 
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ofiM*  his  demUe :  or  else,  upon  the  reasoning  delivered  under  the  title  of 
Dubtraotion  of  Gift,  if  the  sole  property  of  the  wife  be  acknowledged,  and 
her  independent  power  over  it  be  also  admitted  on  the  suggestion  of  Jiii^- 
tayIhana,  then  likewise  that  wealth  is  incontestably  wealth  given  by  her 
father.  But  feuLAPAWi,  Cttll^oabhatta,  and  the  rest,  admit,  that  the  pre- 
sents received  before  the  nuptial  fire,  or  on  the  bridal  procession,  may  have 
been  given  by  her  father  and  the  rest.  Here,  since  it  is  improper  to  bar  the 
comprehension  of  strangers  in  the  term  "  and  the  rest,"  presents  received 
before  the  nuptial  fire,  or  on  the  bridal  procession,  are  distinct  from  those 
which  are  given  by  her  father  and  other  relatives  ;  consequently  the  separate 
property  of  married  women  is  incontestably  six-fold.  What  was  received 
from  a  father,  and  what  was  obtained  from  a' mother,  are  therefore  two  sorts 
of  separate  property  ;  what  was  given  by  a  brother  or  by  a  kinsman  is  one 
sort ;  these  and  what  was  obtained  from  the  family  of  her  husband,  a  present 
accepted  before  the  sacriBcial  fire,  and  one  received  on  the  bridal  procession, 
are  six  sorts  of  separate  property  held  by  women. 

JiMUTATAHANA  explains  "  given  by  a  kinsman,*'  bestowed  by  a  mater- 
nal uncle  or  the  like.  h^LAlfksi  expounds  it,  given  by  a  kinsman  of  her 
mother,  or  by  relation  of  her  father.  Only  six  sorts  of  separate  property 
held  by  women  are  yet  seen,  how  then  is  it  said  this  tt  an  exception  of  a 
less  number  p 

NIbbba  also  propounds  six  sorts  of  separate  property  held  by  women  : 

CCCCLXIX. 
Nareda  : — Gifts  to  a  woman  at  the  nuptial  fire,  at  her  procession,  by 
her  husband,  her  brother,  her  father,  or  her  mother,  constitute  her 
six-fold  property. 

A  gift  by  her  husband  includes  the  present  given  in  token  of  love,  as 
propounded  by  MsNir.  Again  :  husband,  and  other  terms  expressive  of  con- 
nexion or  relation,  signify  also  their  families;  but  the  word  "brother"  de- 
notes kinsman,  as  in  a  former  instance ;  or  it  literally  signifies  "  brother,*' 
the  consequent  repetition  being  justified  by  the  same  rule  by  which  two 
names  of  kine  are  at  once  used  in  a  general  and  particular  sense. 

CGCGIJLX. 
OattItana  : — But  whatever  wealth  she  may  gain  by  arts,  as  by  paint' 
ing  or  spinning y  or  may  receive  on  account  of  friendship  from  any 
but  the  kindred  of  her  husband  or  parents,  her  lord  alone  has 
dominion  over  it :  of  her  other  property  she  may  dispose  unthout 
Jirst  obtairdng  his  assent. 

"  Arts'*  in  this  text  is  expressed  in  the  pliural  number,  with  the  sense 
of  *'  and  the  rest.**  Consequently  her  husband  has  independent  power  over 
all  other  wealth  except  the  six-fold  property  of  a  woman.  What  then  is  the 
rule  in  respect  of  an  estate  devolving  on  her,  from  her  father,  or  other  rela- 
tive, on  failure  of  male  heirs  ?  It  should  not  be  answered,  she  is  subject  to 
the  control  of  her  husband,  even  in  respect  of  this  estate,  because  it  is  not 
included  in  the  six-fold  property  of  women.  Since  the  eventual  heir  of  her 
father  and  the  rest  ia,  at  a  lufaieqaeBt  time,  sole  heir  oi*  wealth  which  had 
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devolved  on  her  from  her  ancestors,  it  contradicts  common  senile  that  this 
should  be  subject  to  the  control  of  her  husband.  To  the  question  thus 
proposed  the  answer  is,  it  is  subject  to  his  control  so  long  only  as  it  remains 
in  the  posijteKsion  of  his  wife ;  afterwards,  it  shall  be  received  by  the  legal 
heir  of  her  father  and  the  rest. 

On  the  opinion  of  those  who  acknowledge  the  ownership  of  her  husband 
in  wealth  acquired  by  his  wife,  not  simple  control  over  it,  how  can  the  legal 
heirs  of  her  father  succeed  on  the  death  of  the  wife,  since  her  husband's 
title  is  not  devested  so  long  as  he  lives?  In  truth,  Jiiiih'AyiHi.KA  alone 
contends  for  the  succession  of  her  father's  heirs,  after  the  death  of  the 
daughter,  to  the  patrimony  which  devolved  on  her  hy  the  failure  of  male 
Uiue;  and  he  does  not  acknowledge  the  property  of  the  husband  in  the 
wealth  of  his  wife:  but  those  who  do  not  acknowledge  the  husband's  claim, 
must  not  admit  the  succession  of  her  father's  heirs  to  the  patrimony  which 
has  devolved  on  the  daughter ;  for  no  text  nor  reasoning  shows  it.  As  for 
the  argument,  that,  since  this  occurs  in  the  succession  of  a  wife  who  is  the 
first  entitled  to  the  estate  of  one  wh«  leaves  no  male  issue  by  males,  the 
same  should  be  also  established  in  other  oases,  when  a  daughter  or  the  like 
has  succeeded ;  that  argument  would  be  also  intruded  in  other  remote  cases, 
9ueh  as  the  succession  of  a  daughter's  son,  or  of  a  brother  :  and  that  is  not 
founded  on  positive  ordinances,  but  established  by  authors  on  the  sole  sag. 
gestion  of  their  own  understandings  ;  it  is  not  even  noticed  by  Chabdsswaba. 
and  the  rest.  On  the  opinion  of  those  who  maintain  the  property  of  both 
husband  and  wife  in  her  wealth,  there  is  no  difficulty  whatsoever ;  for,  it  may 
be  established  that  the  husband's  title  is  lost  on  the  devesture  of  his  wife's. 

"Prom  any  other"  (CCCCLXX)  :  in  that  which  is  received  from  any 
but  the  kindred  of  her  father,  mother,  or  husband,  and  in  that  which  is 
acquired  by  arts,  her  husband  has  ownership,  and  has  independent  pov^er 
over  it,  that  is,  he  may  with  propriety  seize  it,  even  though   sufferings 
no  distress.     Hence,  though  it  belong  to  the  woman,  it  is  not  her  separate 
property  tn  contemplation  of  laie,  for  she  is  not  independent.     It  is  a  remark 
of  Ji&i^TAviHANA,  Raohunavdaka,  and  the  rest,  that  a  wife  has  property, 
subject  to  the  control  of  her  husband,  in  wealth  devolving  on  her  from  her 
own  family.     That  it  becomes  the  property  of  her  husband,  is  stated  as  the 
opinion  of  ancient  authors.     But  some  lawyers  argue,  that  the  estate  of  her 
father,  devolving  on  his  daughter  by  the  failure  ^  male  issue,  becomes  herj 
separate  property ;  for  the  patrimony  which  devolves  on  a  daughter  htf  tha^ 
failure  of  male  issue  is  not  mentioned  in  the  text  above  cited  (CCCOLXX)  | 
and  a  subsequent  precept  of  CIttIyana  (GCCCLXXV)  Htates  simply; 
*'  what  a  woman  receives  :"  and  this  they  hold  to  be  the  meaning  of  Jxm6^« 
TAtIhana  himself. 

That  lasi  inference  we  do  not  admit;  for  it  is  nowhere  seen,  that 
woman  has  independent  power  over  anything  which  is  not  given  to  her 
the  expression  *'  of  her  other  property  she  may  dispose"  (CCCCLXX),  d< 
claring  that  only  to  be  the  separate  property  of  a  woman  over  which  h 
husband  has  not  independent  power,  it  is  a  just  inference,  that  he  has  sac] 
power  over  that  only  which  is  different  from  the  six-fold  property  oftootn 
as  propounded  by  Mintt  and  the  rest.  But  if  it  be  affirmed  as  the  opini* 
of  JiM^AYAHANA,  that  "  this  is  a  third  kind  of  property  ;"  (thus  weal 
over  which  a  woman  has  independent  power,  and  which  is  called  her  separ^ 
property,  is  the  first  kind ;  that  which  was  acquired  by  arts  or  the  like, 
which  is  subject  to  the  control  of  her  husband,  is  the  aeccmd  kind  ; 
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wealth  which  has  devolved  on  her  from  her  aneuiari  is  the  third  sort,  and 
hoth  hmband  and  wife  have  independent  power  over  it :)  that  could  only  be 
admitted,  as  the  opinion  of  Jim^tavAhana,  if  it  were  confirmed  by  reason- 
ing ;  but  it  contradicts  common  sense.  It  has  been  thus  remarked  in  books, 
that  the  observation  of  authors,  '  the  enumeration  is  only  intended  to  except 
a  less  number,'  is  thus  contradicted ;  for  all  sorts  of  erclutive  property  held 
by  women  fall  withifi  the  six  denominations  which  have  been  mentioned. 
The  observation,  that  the  intention  is  to  except  a  less  number,  is  not 
pertinent :  for  the  six  sorts  of  property  are  described  by  their  respective 
names.  Nor  is  it  to  the  purpose  that  the  same  CIttIyani.,  who  declares 
the  property  of  women  to  be  six-fold,  exhibits  a  greater  number;  for  his 
meaning  is,  that  everything  which  is  received  by  a  woman,  before  or  after 
marriage,  from  her  father,  or  from  his  relations,  or  from  the  family  of  her 
husband,  is  her  property  given  by  affectionate  kindred.  The  object  of  this 
remark  is  the  food,  vesture,  and  the  like,  which  will  be  declared  to  be  the 
exclusive  property  of  a  tooman. 

Some  lawyers  hold,  that  the  number  specified  is  affirmed  to  be  an 
exception  of  a  less  one,  because  the  perquisites  mentioned  in  the  text  of 
Deyala  (CCCCLXXVllI),  and  in  a  precept  of  Vishntt  above  cited 
(CCGCLXVII),  constitute  an  additional  sort  of  exclusive  property;  for 
example,  according  to  the  interpretation  of  JiMth'AYiHAKA,  what  is  given  aa 
a  bribe  to  a  woman,  by  householders,  by  artisans,  or  by  others,  to  send  her 
husband  and  the  rest  to  perform  work  required  by  them,  is  her  perquisite; 
it  is  the  price  or  reward  of  labour,  because  the  purpose  is  to  entertain  a 
labourer.  The  exposition  delivered  in  the  Retndcara  is  similar;  but  the 
interpretation  of  Misba  should  be  followed.  Consequently,  this  wealth, 
being  given  by  others  than  the  kinsmen  of  her  father  and  rest,  does  not  fall 
within  the  six-fold  property  of  women.  It  should  not  be  answered,  this  is 
only  intended  by  the  text,  "  whatever  she  may  receive,  on  account  of  friend- 
ship, from  any  but  the  kindred  of  her  husband  and  parents"  (CCCCLXX)* 
That  phrase  is  only  applicable  to  a  different  case. 

To  the  argument  of  these  lawyers  the  answer  is :  if  perquisite,  which  is 
an  abscure  term,  can  by  any  interpretation  be  included  in  the  six  sorts 
of  property,  why  should  the  texts  of  Sages  be  otherwise  expounded,  by 
affirming  an  unusual  sort  of  property  exceeding  that  enumeration  p  for  what 
a  kinsman,  being  much  pleased  with  her  management  of  household  affairs, 
bestows  on  a  woman,  is  her  perquisite ;  as  that  which  is  given  in  return  for 
humble  salutation  is  her  property  gained  by  loveliness  :  these  and  other 
acquisitions  may  be  considered  as  distinct  sorts  of  wealth  given  by  her 
husband's  father  and  the  rest. 

The  sense  of  the  text  (CCCCLXX)  is  this :  what  is  received  by  a 
woman  on  account  of  work  in  household  affairs  and  so  forth,  is  the  price  of 
her  labour,  as  it  were  her  wages  (for  such  is  the  subject  of  the  text)  ;  what 
is  so  given  to  a  woman  is  called  her  exclusive  property,  under  the  name  of 
perquisite.  Here,  "  bouse,"  is  obvious ;  "  household  utensils,"  are  brooms 
and  similar  things ;  '*  beasts  of  burden,"  are  oxen  and  the  like ;  ^*  milch 
cattle,"  are  cows  and  the  rest;  '*  ornaments  of  dress,"  are  things  worn  for 
decoration  ;  workmen  are  slaves  or  servants:  the  meaning  in  effect  is,  what 
is  given  through  satisfaction  at  her  skill  in  sweeping  with  brooms^  in  keeping 
and  watching  cattle  and  the  rest,  in  commanding  the  slaves  and  so  forth,  or 
what  is  given  as  a  bribe  to  undertake  these  several  employments.  But 
YtIsa  otherwise  defines  a  perquisite  Csulea),  Jiic^atIhaka. 
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Vyasa  ;— That  which  is  given  to  bring  the  bride  to  the  family  of  her 

husband  is  her  perquisite ;  which  is  given  as  a  bribe  or  the  like,  that 
she  may  cheerfully  go  to  the  mansion  of  her  lord. 

We  hold  that  authors  have  otherwise  expounded  the  texts  of  legislaton, 
considering  that  also  as  the  exclusive  property  of  women  which  is  given  to 
wives  and  others  as  a  brihe  to  send  their  huibandt  and  the  rest  to  perform 
work,  such  as  thatching  a  house  and  the  like  ;  or  ihet/  have  delivered  iuek  as 
exposition^  admittint^  some  difference  in  the  gifts  subsequent  to  marriage, 
which  have  been  spi^cially  defined.  The  difference  in  the  two  interpretations 
should  be  examined  ;  no  argument  is  found  to  show  why  a  woman  should 
not  have  independent  power  over  that  which  she  has  gained  bj  arts,  or 
which  has  been  given  to  her  bj  a  stranger  on  a  religious  consideration,  or 
through  friendship,  but  should  have  independent  power  over  that  iohieh  wot 
received  as  a  bribe. 

"  Food  and  vesture ;"  what  is  given  for  her  support :  this  coincides  with 
a  subsequent  text  (CCCCLXXV  2).  "Ornaments;"  ornamential  apparel. 
"Perquisites  ;"  what  is  given  to  a  damsel  on  asking  her  in  marriage. 
"  Wealth  received  ;"  that  which  is  obtained  from  a  kinsman.  All  this  ii 
the  exclusive  property  of  a  woman.  MiSBii  and  Chavdbswiu. 

The  perquisites,  which  have  been  already  explained,  may  be  also  under- 
stood to  he  meant. 

CCCCLXXIL 
Apabtamba  : — OmameDts  are  the  exclusive  property  of  a  wife,  and 

so  is  wealth  given  to  her  by  kinsmen  or  friends,  according  to 

some  legislators. 

The  meaning  is,  *  wealth  given  to  her  by  friends  is  the  exclusive  property 
of  the  wife.'  "  According  to  some  legislators  ;**  this  is  mentioned  to  show 
a  regulated  alternative  :  what  is  given  by  kinsmen  on  the  marriage  of  their 
relative,  at  the  time  of  the  nuptial  ceremony  or  the  like,  is  the  exclusive 
property  of  a  woman  ;  but  her  lord  has  dominion  over  that  which  is  presented 
at  any  other  time.  Accordingly,  Chandeswaba  remarks  on  the  phrase, 
"and  so  is  wealth  giveii  to  her  by  kinsmen  or  friends,  according  to  some 
legislators,"  that  wealth  received  at  the  nuptial  ceremony,  which  is  called  a 
present  given  on  account  of  marriage,  is  also  the  exclusive  property  of  a  vifc. 

CCCCLXXIII. 
Menu  and  Vishnu,  on  the  subject  of  ornaments  ; — Such  ornamental 
apparel  as  women  wear  daring  the  lives  of  their  husbands,  the  heirs 
of  those  husbands  shall  not  divide  among  themselves ;  they  who 
divide  it  among  themselves  fall  deep  into  sin. 

That  ornamental  apparel  which  is  worn  by  women  during  the  lives  of 
their  husbands,  with  their  assent,  the  sons  and  the  rest  shall  not  divide 
when  partition  is  made  after  the  death  of  those  husbands ;  they  who  divide 
it  become  sinners.  Cull^cabhatta. 

In  so  much  only  is  that  ornamental  apparel  the  exclusive  property 
of  a  wife.  So  the  Mkdhdiit'hi^  the  author  of  the  Praedia^  Chakdiswaii, 
YAoHBSVATi  MiSBA,  Baohunanoaha,  and  others. 
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The  assent  of  her  lord  is  indispenMtbly  neeesMry ;  aad  ili  in  also  requisite 
that  this  apparel  shonld  baTe  been  the  several  property  of  her  husband,  as 
declared  by  MsNir. 

OCCCLXXIV. 
Hbnu  : — ^A  woman  should  never  make  a  hoard  from  the  goods  of  the 
kindred  which  are  common  to  her  and  many ;  or  even  from  the  pro- 
perty of  her  lord,  without  his  asi^nt. 

Wives  aod  other  women  should  never  make  a  hoard  for  their  own 
ornamental  apparel  and  the  like,  out  of  the  wealth  of  the  family,  uMek  ta 
eommon  to  many,  nameiUf^  to  brothers  and  the  rest ;  nor  should  a  hoard  be 
made,  even  from  the  property  of  her  husband,  without  his  acquiescexkce : 
henoe  this  does  not  become  the  exclusive  property  of  the  woman. 

CVLL^OABHATTA. 

By  saying  ''women  should  never  make  a  hoard,"  it  is  forbidden  to  take 
such  goods;  but  it  is  not  suggested,  that,  if  the  chattels  be  taken,  the 
object  is  unattained :  why  then  is  it  said, '  this  does  not  become  the  exclusive 
jNToperty  of  a  woman  P'  The  anawer  is,  aioce  a  right  oann^  b^  gained,  if  she 
take  the  effects  without  the  assent  of  the  owner.  Mm  do^  not  become  her 
exclusive  property :  but  if  none  afterwards  molest  the  woman  who  has  so 
taken  the  goods,  a  title  is  gained  by  occupancy ;  for  the  maxim  expresses^ 
^what  is  n<^  forbidden  is  permitted,"  Else  the  enunciation  of  the  text 
would  be  superfluous,  since  gift  could  only  take  place  by  express  assent  in 
these  words, '  be  this  thine.'  Or  the  sense  of  the  text  may  be  this ;  a  title 
is  only  gained  by  aseent  thus  expressed,  '^  wear  this  apparel,"  It  iluH^d  not 
be  obje^ed,  how  can  it  become  her  property  since  she  has  not  acquired  it  P 
Habitual  wear  is  considered  as  a  mode  of  acquisition  under  the  authority  of 
the  text.  Wheii  another  does  not  oppose  the  use  of  that  i^parel,  the  tmeU 
periniesion  of  wearing  it  exists ;  ^  why  is  it  not  resii^ted  ?  But  if  he  do  not 
oppose  it,  fearing  to  arouse  anger,  or  to  cause  a  breach  of  friendship,  then 
indeed  it  does  not  become  the  property  of  the  woman,  notwithstanding  such 
silent  assent. 

But  CHATrnsawABA,  refeiving  the  w<Mrd  jgoods  to  the  pipxifiMt^  term 
family  or  kindred,  says,  women  should  not  make  a  hoards  or  delib^riUiely  take 
wealth  out  of  goods  common  to  many,  without  the  assent  of  the  owners;  nor 
even  take  it  from  the  property  of  her  husband,  which  is  not  common  to  him 
and  another  family,  without  the  assent  of  the  owner.  It  foQows,  that,  if  she 
take  it  from  property  belonging  to  a  numerous  family,  by  consent  of  all  the 
owners,  it  legally  becomes  her  exclusive  property :  but  that  is  not  deduced 
from  the  literal  sense  of  the  text,  and  is  therefore  unacknowledged  by 
OvLLirGABHATTA.  It  should  not  be  aigued,  this  is  su|»e8ted  by  the  preempt, 
**  the  heirs  of  those  husbands  shall  not  divide  it  among  tliemselves ;"  because 
otherwise  it  could  not  be  supposed  that  apparel,  being  ^e  sole  property  of 
her  lord,  might  be  divided  by  other  heirs,  and  the  prohibition  would  there- 
fore be  unmeaning^  Heirs  may  here  signify  Qons  ;  it  is  conseque^tly 
ordained,  that  sons  should  acl^iowledge  ornamental  apparel  worn  by  the 
Ufomom^  with  the  assent  of  hoi|  lord,  to  be  the  exclusive  property  of  their 
mother.  It  is  declared  by  Mazru  and  Yi3Hiru  (CCCLXIII),  that  oma^ 
mentt  worn  by  mutual  consent  are  indivisible.  From  the  concurrent  import 
of  these  texts,  Ghavdbswaba  has  affirmed  this.  Consequently,  those  orna- 
ments which  are  worn  by  the  wives  of  co-heirs,  with  their  mutual  consent, 
become  the  exclusive  property  of  those  women. 
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If  0D6  brother  have  ooaceded  ornftmenM  apparel  to  the  wife  of  another, 
and  afterwarde  that  other  brother,  mmtel^^  the  hnaband  of  the  woman  who 
is  already  provided  with  such  apparel,  refuse  to  concede  ornaments  to  the 
wife  of  that^tl  brother,  what  shall  be  the  consequenoe  P  The  ornaments 
already  worn  by  one  have  legally  become  indivisible  property,  under  the 
authority  of  the  text  (CCCLXII)  :  the  king,  however,  shall  compel  the 
concession  of  suitable  ornaments  to  the  wife  of  the  Jlr$t  brother ;  or  else, 
when  partition  is  finally  made,  a  sufficient  sum  must  be  first  set  apart  to 
provide  such  ornaments,  and  they  may  then  proceed  to  partition :  but  if 
they  be  destitute  of  wealth  when  a  separation  takes  place,  another  rule 
must  be  followed. 

Such  is  the  nature  of  exclusive  property  held  by  women :  they,  not 
their  husbands  and  the  rest,  have  independent  power  over  it,  as  owners  of 
that  property.    The  following  texts  declare  it : — 

COOOLXXV. 

Oattatana  : — What  a  woman,  either  afier  marriage  or  before  it, 
either  in  the  mansion  of  her  husband  or  of  her  father,  receives  from 
her  lord  or  her  parents,  is  called  a  gift  from  aflPectionate  kindred ; 

2.  And  snch  a  gift  having  by  them  been  presented  through  kindness, 
that  the  women  possessing  it  may  live  well,  is  declared  by  law  to 
be  their  absolute  property : 

3.  The  absolute  exclusive  dominion  of  women  over  such  a  gift  is 
perpetually  celebrated ;  and  they  have  power  to  sell  or  give  it  awaj 
as  they  please,  even  though  it  consist  of  lands  and  houses. 

4.  Neither  the  husband,  nor  the  son,  nor  the  father,  nor  the  brother, 
have  power  to  use  or  to  aliene  the  legal  property  of  a  woman : 

5.  And  if  any  of  them  shall  consume  such  property  against  her  own 
consent,  he  shall  be  compelled  to  pay  its  value  wfth  interest  to  her, 
and  shall  also  pay  a  fine  to  the  king; 

6.  But  if  he  consume  it  with  her  assent,  after  an  amicable  transao* 
tion,  he  shall  pay  the  principal  only,  when  he  has  wealth  emough  to 
restore  it* 

7.  Whatever  she  has  put  amicably  into  the  hands  of  her  husband 
afflicted  by  disease,  suffering  distress,  or  sorely  pressed  by  creditors, 
he  should  repay  that  by  his  own  free  will. 

*'  In  the  mansion  of  her  husband :''  the  words  are  so  conneeted. 
"  From  her  brotherf  or  her  parents :"  this  is  merely  illustrative.  Henoe, 
what  is  received  by  a  woman,  either  after  marriage  or  before  it,  in  the 
mansion  of  her  husband  or  in  the  house  of  her  father,  from  her  mother, 
from  her  father,  or  from  other  pertons^  is  caUsd  a  gift  from  affectionate 
kindred.  CHumiswAaa.* 

*BookI,v.LXXin. 
t  lo  a  former  citetion  the  text  was  read  ^  husband"  {ihartuh,  not  MhUttA).  T. 
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MiBBA  delivers  a  similar  exposition ;  bat,  iDstead  of  saying  '^firom  other 
persons,"  he  says,  from  her  own  kindred,  or  from  the  relations  of  her  lord. 
There  is  this  differenee : 

That  which  is  received  from  affectionate  kindred  (ttiAiya),  is  the  gift 
of  affectionate  kindred  (sauddyica).  Jfic^^TAYlHAiTA. 

That  which  is  received  from  an  affectionate  father,  mother,  or  husband, 
or  from  the  kindred  of  these,  is  a  gift  from  affectionate  kindred.  "  Through 
kindness ;"  through  tenderness.  Baghtthaitdaka. 

Such  a  gifb  is  declared  by  law  to  be  the  absolute  property  of  a  woman* 
She  may  therefore  consume  it  without  the  assent  of  her  husband  or  guardian. 
As  for  the  remark,  that  the  absolute  exclusive  dominion  of  women  over  such 
property  is  an  explanatory  precept,  whence  it  follows,  that  their  husbands 
have  not  absolute  dominion  ovei*  that  property,  and  that  the  legislator 
himself  so  explains  his  meaning  (CGCCLXXV  4) :  the  remark  is  erroneous ; 
for  it  would  contradict  the  design  to  propound  an  explanatory  precept, 
without  first  delivering  a  text  suggesting  the  absolute  dominion  of  woipen 
over  such  property.  That  a  precept  is  explanatory,  is  deduced  from  the 
priority  of  another  ordinance. 

The  legislator  next  declares,  that  a  woman  may  sell  or  give  away 
her  own  separate  property,  without  the  assent  of  any  other  person 
(CCGCLXXV  3) ;  "  even  though  it  consist  of  lands  and  houses."  A 
woman  has  absolute  exclusive  dominion  over  such  gifts,  consisting  of  lands 
and  houses,  except  such  immovables  as  her  husband  gave  her. 

The  Randeara. 

Kabida  propounds  this  exception  of  snch  immovables  as  her  husband 
gave  her : 

CCCCLXXVL 

NIrbda  : — Property  given  to  her  by  her  husband  through  pure  afibc- 

tion,  she  may  enjoy  at  her  pleasure  afber  his  death,  or  may  give  it 

away,  except  land  or  houses. 

But  some  lawyers,  considering  the  two  subjoined  texts  of  CattIyaha 
as  relating  to  the  separate  property  of  women,  because  thev  are  placed  under 
that  title,  affirm  that  the  precepts  must  be  thus  expounded  :  wealth  given 
by  her  husband,  even  though  it  consist  of  gems  and  the  like,  she  must  not, 
while  he  lives,  give  to  any  person,  nor  entrust  it  to  another;  by  the 
authority  of  the  text :  but  immovable  property  she  must  not  give  to  any 
person  whomsoever,  even  after  the  death  of  her  husband. 

ccocLxxvn. 

Cattatana  : — ^What  a  woman  has  received  as  a  gift  from  her  husband, 
she  may  dispose  of  at  pleasure  after  his  death,  if  it  be  movable;  but^ 
as  long  as  he  lives,  let  her  preserve  it  with  frugality :  or  she  may 
commit  it  to  his  family. 

2.  The  childless  widow,  preserving  inviolate  the  bed  of  her  lord,  and 
strictly  obedient  to  her  spiritual  parents,  may  frugally  enjoy  the 
estate  until  she  die ;  after  her,  the  legal  heirs  shall  take  it. 
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**  Tbe  ohildle8&  widow ;"  eonsideriog  that  the  aeTeral  property  of  a 
wottiab  may  be  resumed,  if  she  do  not  preserve  unsullied  tbe  bed  of  her  lord 
(CCCCY  2),  the  legislator  propounds  this  text.  This  maxim  being  kue  ia 
respect  of  the  several  property  over  which  a  woman  has  exclusive  dooMnion, 
the  same  is  equitable  in  respect  of  an  estate  devolving  on  her  by  the  fsilure 
of  male  issue.  Or  this  text  may  not  solely  relate  to  the  peculiar  property 
of  a  woman,  but  to  any  effects  which  she  holds  as  such :  thus,  according  to 
CHAifmifcswABJL  and  the  test,  there  exists  a  coincidence  with  the  last  text; 
t>ut,  according  to  Jim^tayIhana,  with  both.  These  lawyers  so  expound 
the  law. 

The  author  of  the  Praedia  announces  the  opinion  of  CHAiTDfcsWAEi. 
HlLinrDHA  and  the  Pdrijdta  say,  both  those  texts  relate  to  the  pecaliar 
jproperty  of  a  woman,  because  they  are  placed  under  that  title.  G-ems  and 
the  like  given  by  her  husband,  must  not  be  aliened  whilst  he  lives ;  those 
which  belonged  to  him,  but  devolve  on  her  by  failure  of  male  issue,  and 
both  sorts  of  immovables  which  had  belonged  to  her  husband,  must  never 
be  aliened  by  a  woman  :  such  is  the  opinion  of  Jf  m6tayAhana.  Gems  aod 
the  like  given  by  her  husband,  or  which  have  devolved  on  her  from  him  in 
default  of  male  issue,  a  woman  may  give  away  at  pleasure :  both  sorts  of 
immovable  property  which  had  belonged  to  her  husband  she  must  not  gire 
aiway,  but  she  may  enjoy  it  under  the  text  which  deidflres  property  common 
to  the  married  pair ;  aU  effeots  belonging  to  her  husband,  which  she  baa 
received,  she  must  preserve  with  frugiedity  as  long  as  he  lives  :  such  is  tbt 
opinion  of  GHAifBBewABA  and  the  rest.  These  opinions  should  be  reviewed 
bj  the  wise. 

What  is  acquired  by  the  wife  during  the  state  of  deprivation  of  her 
husband,  is  also  her  peculiar  property.  How  can  it  be  so,  since  it  is  exclun?e 
of  the  six  sorts  P  The  antwer  t#,  authors  do  not  acknowledge  the  rsitridm 
enumeration  of  six  kinds  ;  and  even  though  it  were  admitted,  the  difficulty 
would  be  removed  by  affirming,  that  this  maxim  is  true  of  a  woman  who  ii 
herself  sole  mistress  of  the  weaUh  acquired.  Who  has  a  right  to  that  which 
is  acquired  by  a  woman  before  marriage  F  A  daughter  may  be  also  compre- 
hended in  a  text  formerly  cited  (Book  III,  Chap.  I,  v.  LII 1),  because  the 
masculine  gender  is  not  there  used  in  a  determinate  sense,  or  because  the 
particle  ^and"  connects  the  terms  with  that  which  is  unexpressed ;  or,  lastly, 
because  the  term  "  sow"  is  illustrative  of  a  general  meaning :  her  father  has 
therefore  property  in  the  wealth  acqidred  by  her,  as  he  has  a  claim  to  the 
son  produced  by  her  before  marriage.  Such  is  the  method  founded  on  the 
opinion  of  ancient  authors.     It  should  be  thoroughly  examined  by  the  wise. 

But,  according  to  JiJidTATAHAliA,  all  wealth  aequired  by  a  wobsd  v 
held  by  her  as  her  exclusive  property ;  as  that  which  is  gained  by  a  married 
woman  is  subject  to  the  control  of  her  lord,  so  is  wealth  acquired  by  an  on- 
maxfied  woman  sakjeot  to  the  control  of  her  father,  because  she  also  bdoogs 
to  her  sire ;  hence,  though  eubeequentlg  married,  she  alone  can  enjoy  or  aliens 
such  wealth,  with  the  assent  of  her  father.  But,  after  the  death  of  her  hus- 
band, BO  person  has  dominion  over  a  widow ;  her  spirituid  parent,  that  is,  her 
father-in-law,  or  other  guardian,  merely  support  her :  hence  she  has  absolute 
power  over  that  which  she  then  acquires.  This  should  be  held  demonstrated. 

The  legislator  declares,  that  her  husband  has  no  power  to  use  or  aliene 
the  legal  property  of  a  woman  (OCCOLXXV  4).  On  this  subject  DiriiA 
propounds  a  special  rvde : 
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OCOCLXXVnL 
IttVALA :-— Food  and  vesture,  ornaments,  perquisites,    and  wealth 
received  by  a  woman  from  a  hntmany  are  her  own  property : 
she  may  enjoy  it  herself;  and  her  husband  has  no  rigiit  to  it, 
except  in  extreme  distress ; 
2.    If  he  give  it  away  on  a  &lse  consideration,  or  consume  it,  he 
must  repay  the  value  to  the  woman,  with  interest ;  but  he  may  use 
the  property  of  his  wife,  to  relieve  a  distressed  son. 
'*  Food  and  vesture  ;**  funds  appropriated  to  her  support.  '<  Ornaments ;" 
cmameDtal  appareL    "  Gkdn,  or  wealth  reoeived  ;*'  that  which  is  obtained 
£rom  kinsmen.    **  Perquisites,"  wealth  given  to  a  damsel  on  asking  her  in 
marriage.  The  Retndeara  and  Ohintdmeni. 

Both  sorts  of  perquisites  mentioned  by  CIttatafa,  and  other  kinds  of 
exthttive  nroperty  held  by  toomenf  must  also  be  comprehended  in  the  text : 
this  iOfi  IS  mentioned  by  both  commentators,  to  show  that  tliis  also  is  her 
perquisite ;  other  kinds  of  female  property  must  be  comprehended  in  the  text, 
coDsideriug  the  terms  of  it  as  illustrative  of  a  general  meaning. 

When  a  husband,  taking  the  property  of  his  wife  under  pretence  of 
some  indispensable  duty  or  the  like,  gives  it  away  on  immoral  considerations^ 
or  consumes  it,  he  must  repay  the  value  with  interest :  but  the  property  of 
a  woman  may  be  taken  without  her  assent,  to  relieve  a  distressed  son. 

The  RetndearQ. 
Consequently,  interest  must  be  paid  on  the  property  of  a  woman,  which 
is  taken,  after  an  amicable  transaction,  for  the  purpose  of  giving  it  away  on 
immoral  considerations  :  without  the  consent  of  women,  their  property  must 
not  be  aliened  on  such  considerations,  nor  consumed ;  but  that  may  be  done 
to  zeUeve  a  son.  The  OiMimtfnt. 

**  He  may  oonsume  it :"  hence  it  is  deduced,  that,  although  it  bear  no 
interest,  it  need  not  be  repaid.    The  subjoined  text  makes  this  evident : 

CCCCLXXIX. 
YiWVAWAiiCTA  :— If  a  husband,  in  a  fiunine,  or  for  the  performance 
of  some  indispensable  duly,  or  during  extreme  illness,  or  while  a 
creditor  keeps  him  confined^  should  appropriate  the  wealth  of  his 
wife,  he  shall  not,  while  hie  dieirese  ioste,  be  ccmpdled  to  restore  it 
against  his  will. 

For  some  dutv  which  must  indispensably  be  performed.  The  wealth  of 
bis  wife  taken  to  ohtain  relief  in  extreme  illness,  which  pievents  the  perform- 
ance of  a  duty,  need  not  be  repaid  to  her.  The  ReUtdeara. 

''PrevfintiBg*'  is  an  epithet  of  illness:  the  meaning  is,  precluding  the 
perfbmanoe  ef  a  duty.  Conseqsently,  the  separate  wealth  of  his  wife,  taken 
Vy  the  husband  to  accomplkh  the  performanee  of  an  indispensable  duty, 
which  cannot  otherwise  be  fulfilled,  need  not  be  repaid  against  hts  wiU. 

The  Vhida  Chmidmet$i: 

Some  lawyen  add,  what  is  taken  in  the  distress  of  a  son,  even  though 
it  be  not  such  as  to  prei^ent  the  perfomumee  qfdutieiy  the  husband  need  not 
reatore  against  his  wiQ ;  for  tiie  epithet  ''preventing^'  does  not  occur  in  the 
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text  of  Dbvali  :  that  only  which  is  taken  to  obtain  relief  from  such  disease, 
afflicting  any  other  than  a  son,  which  does  impede  the  performance  of 
duiisi,  need  not  be  repaid. 

In  the  Dipaealied  the  term  is  explained,  while  a  creditor  keeps  him 
confined,  preventing  his  eating  and  so  forth.  It  is  supposed  in  the  JApaeO' 
liedf  that  extreme  illness  is  here  denoted  by  the  word  disease.  Considering 
this  phrase  as  illustrative  of  a  general  meaning,  GHANokswABi  holds,  that 
confinement  by  a  creditor  is  comprehended  in  the  text:  consequently, tbe 
purport  of  both  commentaries  is  the  same.  In  fact,  whenever  the  perform- 
ance of  duties  is  impeded,  a  husband  need  not  restore  the  wealth  of  his  wife 
then  taken  on  failure  of  other  means  of  relief.  Since  the  word  **  husband" 
is  here  exhibited,  this  rule  relates  to  him  alone,  and  to  no  other  person.  This 
should  be  held  demonstrated.  Jiii^TATlHAHiL  further  observes,  a  husband, 
unable  to  subsist  in  a  famine  or  the  like  without  using  the  property  of  his 
wife,  may  then,  but  at  no  other  time,  appropriate  her  wealth. 

**  And  if  any  of  them  shall  consume  such  property,  ^."  (CCGCLXXY  S) ; 
any  one  of  them,  her  husband,  her  son,  or  any  of  the  rest :  their  punishment 
should,  according  to  circumstances,  consist  in  harsh  reproof  or  the  like*  But 
Msirxj  directs  that  others  shall  suffer  the  punishment  of  a  thief. 

CCCCLXXX- 
Menu  : — Whether  barren,  or  deprived  of  their  sons,  or  destitute  of 

kindred,  the  care  of  faithful  wives  must  be  the  same,  and  of  women 

whose  husbands  are  abs^it,  or  who  suffer  distress  : 
2.     On  those  men,  whether  kinsmen  or  others,  who  seize  the  properij 

of  such  women  while  thej  live,  a  virtuous  king  must  inflict  the 

punishment  of  a  robbw. 

''  Barren  ;*'  sterile :  consequently,  barren  women  ;  those  who  have  loai 
their  sons,  and  have  no  kinsmen  on  the  father's,  mother's,  or  husband's  side: 
and  married  women,  who  are  faithful  to  their  lords,  must  be  so  protected; 
that  is,  must  be  cherished  like  infants :  and  so  must  women  whose  husbands 
are  absent,  or  who  have  been  forsaken  by  them  without  just  cause.  Oa 
those  men  who  seize  their  property  by  force  or  fraud  while  they  live,  a  vir- 
tuous king  must  inflict  the  punishment  of  a  robber.  Such  is  the  exposition 
approved  by  Cull^cabhatta.  *'  Kinsmen"  is  an  expression  merely  illustra- 
tive, which  must  be  extended  to  others  also, 

*'  But,  if  he  consume  it  with  her  assent,  he  shall  pay  the  prinoipal  onlyi 
when  he  has  wealth  enough  to  restore  it"  (GCCCLXXV  6)  :  there  is  eonse- 

Juentlv  no  harm  if  he  do  not  repay  the  loan  while  he  remains  indigent. 
Lcoordingly,  a  text  denying  interest  on  the  property  of  a  woman  has  been 
cited  in  the  book  on  Loans  and  Payment  (Book  I,  v.  LXXII) :  and  thii 
return  of  the  principal  only  must  be  understood  in  a  case  different  from  the 
relief  of  a  distressed  son,  and  in  the  instance  of  a  gift  on  immoral  oonsidera- 
tions  with  the  assent  qfthe  woman.  By  thus  directing  the  restoration  of 
such  wealth  with  interest  in  certain  eaeee,  the  supposition  that  the  husband 
has  a  title  in  the  sole  property  of  his  wife,  as  she  has  in  the  sole  property  of 
her  husband,  but  that  she  has  a  further  independent  power  over  that  which 
is  called  her  exclusive  wealth,  is  thus  contradicted,  by  directing  the  restora- 
tion of  her  property  with  interest  in  certain  caui ;  for  wealth  which  ako 
belonged  to  her  own  lord,  could  not  become  a  loan  to  him. 
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'^Wfaaiever  she  btt  put  amicably  infco  the  han^  of  her  husband, 
afflicted  by  disease,  suffering  distress  or  calamity,  <&c."  (CCCCLXXY  7)  : 
oonsequently,  as  his  wife,  seeing  his  distress,  voluntarily  gave  her  awn  proper- 
ty, so  should  her  husband  also  repay  it  of  lus  own  accord,  without  a  demand. 
Accordingly  it  is  observed  in  the  BMmo&rm^  her  husband  and  the  rest 
should  voluntarily  repay  it.  The  sense  of  the  text  is  this :  her  own  proper- 
ty, which  has  been  lent  by  a  woman,  seeing  her  husband  m  kinsman  afflicted 
by  disease  or  the  Hke,  he  should  voluntarily  repay :  so  tke  Chinidmeni* 
Consequently,  say  some  lawyers,  this  disease  is  not  such  an  extreme  illness 
as  impedes  the  performance  of  duties,  nor  does  the  creditor  obstruct  the  per- 
formance of  them :  the  text  does  not  therefore  contradict  YiJKTAWiXOYA. 
That  is  wrong ;  for  it  contradicts  the  maxim,  "  a  distinct  import  is  inadmis- 
sible irhen  ooincidenoe  is  possible.*'  Thus  the  sense  is ;  he  shall  repay  it  by 
his  own  free  will,  not  against  his  consent:  the  same  is. declared  by  YIjuta- 
WALOTA,  ^  he  shall  not  be  oompeUed  to  restore  it  against  his  will."  This 
also  is  meant  in  the  RetnSeara  and  Ckintdmeni, 

CCCOLXXXL 

Cattatana  : — Tet  more ;  if  he  have  taken  a  second  wife,  and  no 
longer  give  bis  first  wife  the  honour  due  to  her,  the  king  shall 
compel  him,  even  by  videnoe,  to  restore  her  property,  though  it 
wa9  put  amicably  into  his  hands. 

2*  If  suitable  food,  apparel,  and  habitation,  cease  to  be  provided  for 
a  wife,  she  may  by  force  take  her  own  property,  and  a  just  allot- 
ment for  mch  a  provision  ;  or  she  may,  if  he  disy  take  it  from  his 
heir : 

3,    This  is  a  law  of  Lic'hita  ;  but  after  receiving  her  own  property 

a/ndju$t  allotment^  she  must  reside  with  the  family  of  her  husband ; 

yet,  if  afflicted  by  disease,  and  in  danger  of  her  life,  she  may  go  to 

her  oum  kindred. 

If  she  have  given  her  own  wealth  to  relieve  him  in  sickness  or  the  Uke, 
or  have  amicably  bestowed  it  in  a  season  of  calamity,  and  afterwards  her 
husband,  cohabiting  with  any  other  wife  at  pleasure,  does  not  give  her  due 
honour  in  season  or  out  of  season ;  or  if  he  do  not  give  her  food  and  apparel : 
in  either  case,  she  may  by  force  take  back  her  own  property,  though  given 
when  she  saw  her  husband  afflicted  by  disease  or  the  like,  and  may  take  the 
allotment  to  which  she  is  specially  entitled.  Consequently,  she  may  also 
take  from  his  heir,  that  is,  from  the  brother  or  other  near  kinsman  of  the 
proprietor,  the  food,  apparel,  and  the  like,  which  ought  to  be  received  by  her 
m  that  secular  order. 

Thh«  must  be  affirmed  to  be  an  ordinance  of  the  legislator  Lic'hita  ;  or 
this  is  a  law  of  the  written  {lie^hiid)  code.  But,  after  receiving  this  pro- 
perty, she  must  live  with  the  family  of  her  husband,  and  not  go  elsewhere 
inflamed  with  anger ;  for  she  ought  to  reside  with  her  husband's  family  only. 
If  sickness  supervene,  she  ought  to  take  remedies  there  only  ;  but  if  a  violent 
distemper  occur,  by  which  the  loss  of  life  becomes  probable,  and  her  husband 
does  not  provide  suitable  remedies,  she  may  go  to  the  family  of  her  kinsmen, 
that  is,  to  her  father's  family.    The  text  is  so  expounded  by  YicHKSPATi 

MlBBA,  following  CHAKnSBWAEA. 
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If  a  husband,  although  wealth  have  been  amicably  given  by  hia  wife, 
do  not  show  her  due  honour,  the  king  shall  compel  him,  by  fence,  to  restore 
her  property  :  such  is  the  sense  of  the  first  verse.  If  he  do  not  supply  his 
wife  with  food  and  apparel,  the  king  shall  compel  him  to  give  her  a  just 
allotment  for  food,  raiment,  habitation,  and  the  like,  out  of  his  own  proper- 
ty :  such  is  the  sense  of  the  second  verse.  This  remark  of  Ssf  GaisHSA 
TebcIlakcIb^  commenting  on  the  treatise  of  JfM^AviHAiTA,  is  also 
accurate.  But  others  consider  this  text  (CGCCLXXXI  2)  as  relating 
to  widows :  consequently,  if  brothem-iu-law  and  the  rest  do  not  give  saitabk 
food  and  apparel  to  the  widow  of  their  brother,  she  may  c}aim  her  just  allot* 
meiit  from  her  husband's  brethren.  The  assignment  of  a  shtte  constats  of 
a  provision  for  food  and  clothes :  hence  the  appositeness  of  aerknn  texts^ 
which  declare  the  widow* 9  right  of  succession  to  the  estate  of  him  who  leaves 
no  son,  and  of  other  precept*,  which  ordain  partition,  and  which  allot  a  mett 
maintenance,  is  obvious. 

YtIsa  declares  how  much  wealth  ought  to  be  given  by  a  husband  to 
his  wife  : 

occoLxxxn. 

Vtasa  : — ^A  portion  amounting  to  two  in  the  thoasand  oat  of  tbe 
whole  estate  should  be  given  to  a  woman;  that^  and  whatever 
wealth  is  bestowed  on  her  by  her  husband,  she  may  me  as  she 
pleases. 
The  word  "  husband"  occurring  in  the  last  bemisticb,  the  same  term  is 
presented  in  answer  to  the  question  arising  on  the  firsts  "  by  whom  should 
that  portion  be  given  ?"  oficdTAvlHAVA. 

Hence,  after  the  death  of  a  brother,  the  surviving  co-heirs,  having  given 
two  thousand  panas,  or  two  panas  in  the  thousand  (for  the  term  ie  espUmed 
in  both  eeneee),  may  divide  the  residue  among  themaelvee :  such  ia  the 
meaning  of  the  first  hemistich.  Lawyers  who  affirm,  as  the  import  of  the 
last,  that  a  woman  has  independent  power  over  wealth  given  by  an 
affectionate  husband,  even  though  it  be  the  whole  of  his  property,  are  Amm 
contradicted ;  for,  were  such  an  import  established,  it  woidd  be  an  uapreee* 
dented  exposition;  for  the  word  portion  or  heritage  (diifd),  taken  in 
its  derivative  sense,  signifies  only  wealth  in  general*  Hore  may  therefore 
be  given  by  anv  other  person*  If  more  than  two  thousand  panme,  or  two  in 
the  thousand,  be  given,  does  that  allotment  legally  become  the  exoluaiTO 
property  of  the  woman  ?  CHAifniswAXi.  considers  it  as  invalid :  for  he  haa 
cited  the  text  of  YtAsa,  with  this  observation  premised,  "  the  legisUtor 
shows  how  much  wealth  may  be  given  by  her  husband,  over  which  a  woman 
shall  have  exclusive  dominion."  The  same  oom$nemtator  remarks,  since  the 
text  limits  the  donation  to  the  sum  of  two  thousand  panae,  it  follows,  that, 
if  the  estate  be  small,  a  less  sum  should  be  given.  In  this  term  "  dwiemka* 
era,**  the  suffix  of  etymology  has  been  rejected  after  the  numeral  apposition  : 
panae  must  be  commonly  understood  when  the  number  is  mentioned ;  but 
the  species  or  thing  to  be  numbered  is  not  particularized.  But  Jflc^ATl* 
HAKA  says,  more  should  not  be  given  :  the  prohibition  of  giving  mare  ia  de- 
duced from  reason  and  from  the  letter  of  the  text.  It  is  not  here  supposed 
that  the  donation  can  be  void*  In  both  opinions,  there  is  a  contradiction  to 
common  sense ;  for  two  thousand  |?aiUM  must  be  given  bv  him  who  possesses  a 
hundred  millions  of  things  hearing  a  certain  value^  and  by  him  who  possesaes 
a  hundred  things  of  the  eame  denomination.    Some  lawyers  reconcile  this 
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difficulfy  by  saying,  argaments  drawn  from  oommon  sense  have  less  force 
than  positive  kir.  Otben  aay,  that  of  wkiob  tvo  are  givea  is  expressed  by 
the  word  two  {dwi)^  some  term  being  understood^  or  the  suffix  of  etymology 
being  rejected.  The  sense  of  the  term  "  dwisahtura**  is  deduced  from  this 
flcppositton ;  such  two  thonsaad,  of  which  0ne  is  given  ;  or  else,  that  of  which 
one  thousand  is  the  cause  of  giving  two  :  it  is  an  epithet  of  heritage  or  pro* 
perty  (ddya).  Consequently,  two  in  the  thousand  must  be  given  out  of  the 
property ;  such  \»  tlie  limit  of  donation  :  or  else,  one  part  out  of  two  thousand 
mtiH  be  given,  that  is,  one  in  two  thousand.  Thus  there  is  no  trouble  in 
explaining  the  terms ;  and  the  sense  being  completed  by  the  word  thousand^ 
the  suffix  m  should  be  admitted. 

Chakd^swaba,  reflecting  on  this  contradiction  to  common  sen8e»  hat 
inserted  another  interpretation:  'lawyers  consider  this  text  as  relating  to 
joint  property  ;'  because  a  text  ordains,  "  what  a  man  has  himself  acquired 
may  be  aliened  at  his  pleasure."  Thus,  since  it  appears  that  a  man  may 
aliene  at  pleasure  what  he  has  himself  gained,  there  can  be  no  precept 
restricting  donation  to  two  thousand  panas,  for  the  purpose  of  conferring 
exclusive  property  on  a  woman :  and  thus,  although  it  be  the  opinion  of 
CHAia)iE8WABA  and  the  rest,  that  joint  property  may  not  be  given  away  by 
an  undivided  parcener,  still  the  gift  of  a  trifle,  through  favour,  to  a  wife,  a 
son,  and  the  like,  is  authorized :  a  greater  sum  is  excepted  ;  and  more  being 
given,  the  donation  is  void.  Such  is  the  whole  import  of  that  interpre- 
tation. 

But  the  author  of  the  FraedSa  says,  more  than  two  thousand  ptmae 
must  not  be  given  to  the  wife  of  lepers  and  the  rest,  entitled  to  food  and 
apparel  only,  and  residing  apart  on  food  separately  pcvpared. 

In  this  case,  since  the  maintenance  is  not  regulated,  the  limitation  of  a 
sum  would  be  irrelevant ;  it  seems  therefore  that  this  allotment  is  given  by 
the  brothers  or  other  kinsmen  of  their  husbands,  to  be  held  bg  those  women 
as  their  exclusive  property.  But  the  allotment  for  such  women  residing 
with  the  family  and  partaking  of  the  same  food  is  not  limited ;  for  due 
honour  should  be  shown  to  them,  as  well  as  to  the  wives  of  other  co-heirs. 
Since  these  three  opinions,  being  contradictory,  cannot  all  be  followed  in 
practice,  the  opinion  of  the  author  of  the  Frmedia  should  be  adopted,  because 
it  is  the  moit  ancient :  other  opinions  have  been  here  inserted  for  the  sake  of 
elucidating  this,  and  of  thereby  obviating  the  objection  which  modem  authors 
have  set  up  against  it. 

If  the  father  die  after  promising  to  give,  as  exclusive  property,  such  a 
sum  as  may  be  legally  bestowed  on  his  wife,  CATYiYAKA  ordains,  that  U  ihall 
be  delivered  by  his  sons, 

CCCCLXXXIII. 
Catyayana  :— What  has  been  promised  to  a  woman  by  her  husband^ 
as  her  exclusive  property,  must  be  delivered  by  his  sons,  provided 
she  remain  with  the  family  of  her  husband ;  but  not  if  she  live  in 
the  family  of  her  father. 

Consequently,  there  is  no  harm  in  not  delivering  to  a  woman  who 
resides,  of  her  own  authority,  with  the  family  of  her  father,  what  has  been 
promised  to  her  as  her  exclusive  property. 

^1 
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CCCOLXXXIV. 
Cattataka  : — But  a  wife  who  does  malicious  acts  injurious  to  her 

husband,  who  has  no  sense  of  shame^  who  destroys  his  effects,  or 

who  takes  delight  in  being  faithless  to  his  bed,  is  held  unworthy  of 

the  property  before  described. 

Kinsmen,  resuming  the  exclusive  property  of  such  a  woman,  may  take 
it  to  themselves.  The  Vivdda  Chintdmeni. 

"Acts  injurious  to  her  husband;*'  the  administering  of  poison  or  tbe 
like.  "  Who  has  no  sense  of  shame ;"  who  goes  to  other  towns  on  false 
pretences  or  the  like.  '*  Who  destroys  his  effects ;"  who  incurs  expenses  for 
immoral  purposes. 

Wealth  was  conferred  for  the  purpose  of  defraying  sacrifices ;  there- 
fore distribute  wealth  among  honest  persons,  not  among  women, 
ignorant  men,  or  such  as  neglect  their  duties. 

This  text  is  cited  by  Jim^atIhaka  and  the  rest,  under  the  title  of 
Succession  to  the  estate  of  him  who  leaves  no  male  issue  (CCCCXIII) :  it 
is  likewise  inserted  bv  Chjlndiswaba  in  this  place.  Consequently, "  dis- 
tribute" here  positively  intends  donation,  and  the  taking  of  an  inheritance. 
The  distributer  is  the  king,  or  any  other  person.  Or  the  denial  of  donatioD, 
and  of  succession  to  an  inheritance,  are  meant ;  the  one  expressed,  the  other 
implied  by  parity  of  reasoning.  But  let  him  not  distribute  it  among  women, 
ignorant  men,  or  those  who  neglect  their  duties  :  such  is  the  construction  of 
the  sentence.  Consequently,  peculiar  property  should  not  be  given  to  t 
woman  solely  by  the  will  of  the  donor,  but  should  be  conferred  with  doe 
attention  to  her  good  qualities  and  the  like,  and  in  proportion  to  her  wants. 


Sect.  IL — On  Stcccession  to  the  Eocclusive  Property 

of  a  Woman. 
Art.  I. — On  the  Succession  of  her  Issue  Male  and  Female. 

Sons  and  daughters  shall  jointly  succeed  to  such  property  left  by  their 
mother,  under  the  text  of  Mxirn  (IV).     He  himself  makes  that  evident 

CCOCLXXXV. 

Menu  : — On  the  death  of  the  mother,  let  all  the  uterine  brothers  and 

the  uterine  sisters^  t/'unmarrt6c2,  equally  divide  the  maternal  estate: 

each  married  sister  shall  have  a  fourth  part  of  a  brother's  allotment. 

The  text  of  Nabbda  (CCCCLXI)  will  be  referred  to  wealth  received  on 
account  of  marriage.  It  should  be  understood  that  debts  must  of  course  be 
paid ;  for  the  succession  is  similar  to  the  inheritance  of  the  paternal  estate ; 
and  a  daughter  is  also  considered  as  an  heir. 

CCCCLXXXVI. 
Yajntawalcta  : — Let  the  sons,  after  the  death  of  their  parents, 

equally  share  the  assets,  and  equally  pay  the  debts  of  the  deceased : 

what  remains  of  a  mother's  fortune,  after  payment  of  her  debts,  her 

daughters  inherit ;  if  there  be  no  daughters,  their  issue. 
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The  words  ''sons  shall  divide,"  and  ''after  death /^  are  repeated  from 
the  first  hemistich  ,*  consequently,  afber  the  death  of  their  mother,  sons  and 
daughters  shall  divide  her  fortune :  such  is  the  construction  of  the  phrase. 
But,  according  to  ancient  authors,  "  after  the  death  of  their  parents"  must 
he  repeated  in  the  second  hemistich ;  for  a  son,  not  being  his  own  master 
while  his  father  lives,  cannot  regularly  divide  that  fortune.  The  same  like- 
wise is  nearly  deduced  from  the  interpretation  of  Jzict^TAVAHAiTA  and  the 
rest. 

Or  unmarried  daughters  only  shall  take  an  equal  share  with  a  son,  not 
a  married  daughter. 

CCOCLXXXVIL 

Vrihaspati  : — The  property  of  a  married  woman  goes  to  her  sons ;  but 

her  daughter,  if  unmarried,  has  an  equal  share  of  it  ;  if  she  be 

married,  she  inherits  not,  in  that  ca»e^  the  wealth  of  her  mother. 

The  term  "  offspring"  here  relates  to  her  sons. 

CHAiifDESWABA,  JiM^ATAHAHA,  and  the  rest. 

ccccLxxxvm. 

Sanc'ha  and  Lic'hita  : — All  uterine  brothers  and  virgin  sisters  are 
entitled  to  equal  shares  of  the  wealth  left  by  their  mother. 

CCCCLXXXIX. 
DxVALA : — A  married  woman  being  deceased,  her  property  goes  to  her 
son  and  unmarried  daughter,  as  parceners  :  if  she  leave  no  issue,  let 
her  husband  take  it,  her  mother,  her  brother,  or  her  father. 

CCCCXC. 

GoTAMA  : — A  woman's  estate  goes  to  her  daughter  not  betrothed,  tlien 

betrothed  only,  or  lastly  married. 

On  this  text  of  G^tama,  and  taking  the  literal  sense  of  the  precepts  of 
Nabbda  and  Tajntawalota,  daughters  succeed  first  to  the  separate  property 
of  a  woman  ;  on  failure  of  them,  a  son  :  but  that  is  contradicted  by  MBinr, 
Ybihasfati,  and  Dsyala  ;  for  they  expressly  declare  the  equal  title  of  the 
son  and  daughter.  Thus,  a  son  succeeds  to  the  separate  estate  of  his 
deceased  mother,  but  an  unmarried  daughter  has  an  equal  title  with  him ; 
on  failure  of  either  of  them,  the  other  inherits  ike  whole :  in  default  of 
daughters  not  affianced,  one  who  is  verbally  betrothed  shall  inherit ;  for  she 
is  separately  mentioned  by  G6tama.  Chaitdeswaba. 

MiSBA,  GhakbIsswaba,  and  Cull^cabhatta,  read  the  last  measure 
in  the  text  of  YbIhabpati,  ''  she  receives  a  trifle  as  a  mark  of  respect" 
(lahhati  mdna  tndtraeam).  Hence,  from  the  concurrent  import  of  the  text 
of  VaiHASPATi,  that  of  Menu  likewise  is  thus  expounded  by  Chandeswaba  : 
*  unmarried  sisters  only  have  equal  shares  with  their  brothers ;  but  to 
married  sisters  some  trifle  must  be  given  as  a  mark  of  respect,  in  proportion 
to  the  estate.'  Misba  concurs  in  that  opinion.  But  Gull^oabhatta  says, 
out  of  the  maternal  estate  the  fourth  part  of  a  share  shall  be  given  to 
married  sisters,  as  a  quarter  of  a  share  is  allotted  to  unmarried  sisters  out  of 
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the  paternal  estate.  JiMthiAYiHAKA  reads,  *'  ahe  shall  Dot  inherit  the 
wealth  of  her  mother*'  (na  labhSn  mdtneam  dhanam)  ;  and  adds,  ob  ftilore 
either  of  a  son  or  of  an  unmarried  daughter,  the  other  inherits  the  whole ; 
in  default  of  both^  the  claim  of  married  daughters  who  have  or  may  hare 
sons  is  equaL 

What  proof  is  there  that  a  married  daughter  shall  in  this  case  inherit 
the  separate  estate  of  her  mother ;  for  sister,  daughter,  and  other  terms  in 
the  texts  of  Miinr  and  the  rest,  relate  to  unmarried  daughters  only? 
Lawyers  thus  reconcile  the  seeming  difficulty  :  the  word  issue  occurring  in 
the  text  of  Dbvala,  and  a  married  daughter  being  issue  of  her  mother,  both 
she  who  has  and  she  who  may  have  a  son  are  entitled  to  inherit.  Then  a 
barren  or  widowed  daughter  should  also  succeed  ?  They  do  not  inherit, 
because  they  cannot  confer  a  benefit  on  their  mother ;  but  she  who  hai, 
or  may  have,  male  issue,  can  confer  a  benefit  by  means  of  her  son.    So 

JfudTATiHAFA. 

But  some  lawyers  hold,  that,  on  failure  of  unnarried  daughters,  a 
married  one  shall  have  an  equal  share  with  a  son ;  for  no  distinction  in 
respect  of  daughters  is  mentioued  in  the  texts  of  Menu,  NIbsba,  TiJirri- 
WALOTA,  and  YAiiiSHT*HA  .'  but  the  text  of  Ybihaspati  relates  to  the  case 
where  an  unmarried  daughter  exists :  and  even  on  the  text  of  G6tama,  as 
there  is  an  order  of  succession  to  the  paternal  estate,  so  there  is  in  the 
present  instance  ;  but  with  this  distinction,  that  a  son  and  daughter  jointly 
succeed.  That  opinion  should  be  rejected,  being  unnoticed  by  esteemed 
authors. 

Sbi  Cbishna  TEBGALAirciBA  and  others  hold,  that  unmarried  daughters, 
whether  verbally  betrothed  or  not,  shall  at  the  same  time  take  equal 
shares.  Does  it  not  appear,  from  the  separate  mention  of  them  in  the  text 
of  C^AMA,  that  their  title  is  successive  P  To  this  we  reply,  since  it  is 
acknowledged  that  ike  iucee9$ion  of  a  daughter  who  has  been  betrothed  is 
barred  by  the  claim  of  one  who  has  not  been  affianced,  both  cannot  have  an 
equal  right  to  inherit  with  their  brother :  one  who  has  an  equal  title  with 
the  preferable  heir,  cannot  be  reduced  to  an  equal  succession  with  one  who 
would  have  been  excluded  by  that  heir;  for  stronger  and  weaker  claims 
cannot,  in  the  same  circumstances,  be  equal.  But,  as  a  son,  who  would  be 
debarred  by  the  existence  of  his  own  father,  has  an  equal  claim  to  the 
patrimony  with  his  paternal  uncle,  who  had  an  equal  right  with  his  father, 
00  likewise,  iit  the  present  instance,  a  betrothed  daughter,  who  would  h<m 
been  debarred  by  a  daughter  not  betrothed^  hoe  an  equal  title  with  a  ton  who 
had  an  equal  title  with  the  daughter  who  was  not  betrothed.  As  for  the 
argument,  that  a  son's  son,  whose  own  father  is  deacT,  confers  benefits  by 
the  oblation  of  single  and  double  sets  of  funeral  cakes,  but  not  while  his 
own  father  is  living ;  this  consequently,  not  the  intervening  right  of  his 
father,  is  the  cause  why  he  does  not  receive  the  heritage  :  that  is  futile,  for 
the  great-grandson,  whose  own  father  is  dead,  must  necessarily  be  debarred 
by  his  paternal  grandfather.  Therefore,  as  it  is  not  admitted  that  paternal 
uncles  and  the  rest  on  the  one  party  and  a  brother,  his  son,  or  grandson,  en 
the  othoTy  debar  or  are  debarred  by  each  other,  so  likewise  it  is  not  admitted 
that  a  son  on  the  one  part^  and  a  daughter  not  actually  married  on  the  oihar, 
debar  or  are  debarred  by  each  other.  But  this  and  other  inferences  are  not 
admitted  by  Raghunaiibana  and  the  rest. 

The  text  of  Q6taxa  relates  to  property  reoeiyed  at  the  time  of  the 
nuptial  ceremony*    So, 
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CCCCXCL 
Menu  and  the  MahMi&raia :— That  which  was  given  to  her  mother 
at  the  time  of  her  marriage  shall  become  the  share  of  the  virgin 
daughter  alone. 

The  daughter  not  verbally  betrothed,  whom  the  legislator  calls  a  virgin 
daughter,  shall  take  the  property  whieh  waa  given  on  the  bridal  procesBion 
of  her  mother.  To  the  question,  who  succeeds  in  her  default  f  the  answer 
is,  a  daughter  only  betrothed,  as  ordained  by  C^tama  ;  but,  on  failure  of  her, 
the  married  daughter,  who  has  or  may  have  a  son ;  as  suggested  by  the  text 
of  Va6isht'ha. 

CCCCXCII. 
Va^isht'ha  : — -Hie  paraphernalia  of  the  mother  her  female  issue  shall 

inherit  in  equal  shares. 

On  failure  of  such  a  married  daughter,  a  son  succeeds ;  in  default  of 
him,  a  barren  or  a  widowed  daughter,  for  they  also  are  issue  of  the  mother. 
Such  is  the  opinion  of  Jim^tavahaha  : 

The  opinion  of  Chavdbswaba  should  be  here  followed.  But  as  for  the 
explanation  of  the  word  apratishYhiid,'*  proposed  by  Misra  and  ChajtbIes- 
WABA,  (one  whose  husband  is  indigent,  and  who  is  unfortunate,)  it  has  been 
censured  by  Jim^tavahana  and  the  rest,  because  there  are  no  grounds 
direct  nor  argumentative  for  such  an  exposition.  As  for  the  word  parapher- 
nalia {fdtindyya)  in  the  text  of  Yasisht'ha,  which  is  expounded  by  Misba 
and  Chandebwa&a,  '  female  apparel,  mirrors,  bracelets,  and  the  like,'  that 
explanation  might  be  admitted,  if  it  did  not  contradict  the  rule  for  expound- 
ing phrases  of  scripture  and  of  law  in  a  literal  sense :  but  it  is  improper  to 
interpret  the  words  of  scripture  and  of  law  in  a  secondary  sense,  or  by 
construction  with  remote  terms,  by  repetition  and  the  like ;  for  otherwise, 
words  becoming  Hmilar  io  the  milch  eow  which  gratifies  every  wish,  all  words 
would  be  presented  in  all  senses,  and  there  would  be  no  certainty  of  the 
meaning.  The  same  remark  should  also  be  extended  to  other  parti  of  the 
ientence,  lest  the  term  *' woman'*  (interpreted  female  inue)  be  taken  in 
various  senses  by  an  implied  repetition,  under  the  rule,  that  the  plural 
number  is  an  abridged  form  of  the  dngle  term  ihriee  or  eftener  repeated. 
Consequently,  aduHtting  no  distinction  of  daughters  unmarried  or  married, 
they  all  have  an  equal  claim  to  the  female  apparel  and  tlie  like.  Thus  some 
lawyers.  But  that  is  wrong  ;  for,  in  the  gloss  on  the  text  of  Yaji^yawalcta, 
the  same  rule  is  applied  to  wealch  given  on  her  marriage,  and  to  the  para- 
phernalia of  a  married  woman.  Consequently  this  term  has  been  expounded 
as  signifying  female  apparel  and  the  like,  on  the  consideration  that  the 
word  was  so  used  by  ancient  authors. 

The  right  of  the  daughter  in  preference  to  the  son  is  founded  on  the 
mention  of  daughters  in  the  text  of  Yajntawalcta  (DI).  It  should  not 
be  argued,  that  this  word  relates  to  unmarried  daughters  :  to  the  question 
who  shall  inherit  on  failure  of  them,  there  would  be  no  certain  answer. 

Like  other  separate  property  left  by  a  married  woman,  a  daughter 
inherits  this  also  on  failure  of  sons.  It  should  not  be  argued,  '  be  the  law 
'  as  it  may  in  other  cases,  still  the  son,  as  issue  of  the  mother,  has,  in  this 
'  instance,  a  right  of  inheritance  on  failure  of  a  daughter,  not  in  preference 

*  TlMiudaUd  *'  b«troUiedei%.'' 
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<  to  her,  for  the  terra  "  her"  or  their,  in  the  text  of  Kabeda  (OCCCLXI), 
*  intends  the  mother.'  Even  in  that  ease  the  difficulty  is  removed  hj 
referring  the  word  daughter  to  the  unmarried  one,  upon  the  coincidence  of 
the  text  ot  Menu  ;  and  the  word  "  her  or  their^*  may  intend  the  married 
daughter  immediately  presented  dy  the  order  of  the  sentence.  Connecting 
the  word  '^  daughter,"  which  signifies  female  offispring  of  the  mother,  with 
''  issue,"  signifying  progeny,  the  sense  exhibited  is  *'  issue  of  the  daughter:" 
the  supposed  objection,  that  a  person  or  thing  cannot  be  spoken  of,  at  the 
sam''  time,  as  effect  and  as  cause,  is  thus  obviated.  If  the  word  "  issue" 
implied  sou  of  the  mother,  the  word  **  her"  or  "their"  would  be  unmeaning; 
for,  without  that  term,  the  word  mother  is  already  presented  in  the  phrue 
"  daughters  share  the  wealth  of  their  mother." 

It  should  not  be  objected,  that  the  succession  of  the  daughter  in 
preference  to  the  son  is  suggested  by  the  text  of  Tajktawalcia 
(CCCCLXXXVl)  ;  because,  the  word  "  her"  or  "  their"  not  being  found  in 
that  text,  the  meaning  must  be  '  issue  of  the  mother.'  Since  there  is  no 
argument  to  prove  the  restriction  of  that  text  to  wealth  received  at  the  time 
of  marriage,  it  has  been  already  expounded  as  relating  to  the  estate  of  a 
married  woman  in  general ;  and  the  word  "  issue"  always  requiring  the 
reference  to  a  parent,  it  should  be  joined  in  construction  with  the  nearest  term 
"  daughter."  It  should  not  be  objected,  that,  in  answer  to  the  question 
arising  on  this  interpretation  of  the  phrase,  "if  there  be  no  female 
off8pring,  then  male  issue,"  the  mother  is  most  naturally  presented,  being 
already  placed  in  construction  as  the  parent.  Lest  another  text  (DI) 
become  a  vain  repetition,  this  precept  must  be  explained  as  relating  to  other 
property  of  a  woman,  except  that  which  she  received  at  her  marriage :  it  u 
therefore  improper  to  affirm  that  the  son  succeeds  on  failure  of  daughter^ 
and  the  interpretation  therefore  is  not  simple.  Consequently  the  terms 
ought  only  to  be  understood  in  this  sense,  "  issue  produced  by  them." 

Again :  this  text  does  not  relate  to  wealth  received  at  the  time  of  mar- 
riage ;  it  is  therefore  confirmed  that  no  proof  exists  of  the  right  of  a  married 
daughter  to  inherit,  in  preference  to  a  son,  wealth  received  by  her  mother  at 
the  time  of  marriage.  To  this  it  is  answered,  the  joint  right  of  all  daagh« 
ters  being  deduced  from  the  text  of  TAjbtawalcta,  because  that  attributes 
a  right  to  daughters  as  such,  the  order  of  succession,  propounded  by  Msinr 
and  G6TAMA,  is  not  ordained  by  Yajntawalota.  ;  but  the  word  "  daughter" 
intends  secondarily  an  unmarried  one.  Hence  all  daughters  first  inherit 
successively  ;  on  failure  of  them,  the  son  has  a  demonstrated  title. 

The  general  right  of  daughters  and  sons  to  take  equal  shares  being 
deduced  from  the  text  of  Mbnu,  and  from  that  of  YiJirrAWALOTA,  above 
cited,  the  order  of  succession  is  only  suggested  by  the  text  of  Ybihaspati  : 
does  it  not  follow,  therefore,  that  a  son  and  a  married  daughter  have  an 
equal  title  to  the  estate  of  a  woman  other  than  wealth  received  at  her  mar- 
riage ?  It  should  not  be  objected,  that  the  equal  participation  of  one  who 
was  debarred,  with  one  by  whom  he  was  debarred,  is  contrary  to  common 
sense.  It  has  been  already  stated,  that  this  must  be  admitted  in  the  case  of 
wealth  inherited  from  ancestors :  in  the  instance  of  a  title  deduced  from  rea- 
soning, argument,  which  justifies  the  equal  claim  of  one  by  whom  another  is 
debarred,  cannot  indeed  justify  the  equal  claim  of  one  who  was  debarred  by 
him  ;  but  in  a  case  expressly  ordained  by  law  it  is  otherwise.  Thus,  since 
reasoning  is  not  in  this  case  adduced  to  prove  the  equal  title  of  the  son  uid  of 
the  daughteri  their  equal  claims  muat  be  affirmed  to  be  solely  deduced  from 
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express  law  ;  and  if  the  equal  title  of  one  who  was  debarred,  and  of  one  by 
whom  he  was  debarred,  have  been  propounded  in  express  texts  of  law,  then 
only  can  it  be  admitted  ? 

To  the  question  thus  proposed  the  answer  is,  No  ;  for  the  exclusion  of 
the  married  daughter,  if  there  be  a  son  and  an  unmarried  daughter,  is  sug- 
gested in  a  portion  of  a  text  above  cited  (CCCCLXXXVII),  as  read  by 
Ghavbeswara  ;  and  it  has  been  already  established  by  investigation,  that  a 
married  daughter  inherits  only  on  failure  of  both,  since  there  is  no  ground 
for  selection. 

CCCCXCIII. 

CiTYAYANA  : — On  failure  of  daughters,  that  estate  of  a  Tnarried  woman 
shall  descend  to  her  son ;  but,  in  default  of  her  parents  and  brothers, 
what  she  received  from  her  kinsmen  devolves  on  her  husband : 

2.     Married  sisters  shall  share  with  kinsmen:  this  law,  concerning  the 

separate  property  of  a  woman,  is  ordained  in  the  case  of  partition. 

Consequently,  since  there  is  no  proof  that  the  word  ^'  daughter,"  which 
occurs  in  the  texts  of  many  legislators,  must  be  taken  in  a  secondary  sense; 
and  since  the  order  of  succession  is  delivered  in  the  plural  number,  it  must 
be  considered  as  demonstrated  that  sons  succeed  on  failure  of  all  daughters. 
On  the  opinion  of  Baohunahdana  and  the  rest,  this  becomes  an  easy 
inference ;  for  they  do  not  admit  that  the  person  who  was  debarred,  and 
the  heir  by  whom  he  was  debarred,  can  participate  equally. 

CCCCXCIV. 
Vishnu,  after  premising  ^*  forms  of  marriage  :" — In  all  forms  of  the 
nuptial  ceremony,  the  estate  of  women  who  leave  issue  descends 
to  their  daughters. 

ccccxcv. 

Menu  : — If  a  widow,  whose  husband  luid  other  wives  of  different  classes^ 

shall  have  received  wealth  at  any  time  as  a  gift  from  her  father, 

and  sJiall  die  toithout  issue^  it  shall  go  to  the  daughter  of  the 

Brdlimani  wife,  or  to  the  issue  of  that  daughter. 

JiMt^TAYAHANA  infers,  from  the  special  mention  of  "  wealth  received  from 
her  father,'*  that  property  given  by  her  father,  at  any  other  time  but  that  of 
the  nuptial  ceremony,  shall  go  to  the  daughter:  the  word  Brdkmani  is  a 
mere  repetition.  Consequently,  since  the  term  Brdhmani  mer«ly  suggests 
lawful  marriage^  wealth  given  by  their  fathers  to  women  of  any  class  shall 
descend  to  their  daughters,  not  to  their  sons  while  a  daughter  is  living. 
Disapproving  the  vain  repetition  supposed  in  this  interpretation,  he  subjoins 
another  explanation ;  *  or,  lest  the  word  Brdhfnani  should  become  a  vain 
repetition,  the  text  may  be  explained  as  signifying,  that  the  daughter  of  the 
Brdhmani  wife  shall  take  the  wealth  which  the  Cfshatriyd  or  other  wives, 
leaving  no  issue,  had  received  from  their  fathers :  the  separate  property  of  a 
woman  who  leaves  no  issue  does  not  devolve  on  her  husband.  Thus  the 
whole  text  is  well  interpreted.'  Chakdeswaba  and  Cull6cabhatta  adopt 
this  explanation.  It  should  not  be  argued,  that  the  text  does  not  ordain  the 
right  of  a  daughter  by  another  wife,  but  limits  succession  in  favour  of  one 
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born  of  a  BrdhmanH  woman  in  lawful  wedlock.  The  words  "  rec^ved  from 
her  father*'  would  be  unmeaning;  and  many  phrases  muvt  be  taken  in  a 
secondary  sense,  if  texts,  expressed  in  general  terms,  must  be  referred  to  a 
limited  import,  in  consequeuoe  of  a  distinction  taken  in  regard  to  daughters. 
As  for  the  notion  that  the  text  is  intended  to  show  the  succession  of  the 
Brdhmani  daughter  to  wealth  given  by  a  father  or  other  kinsman  on  any 
other  occasion  but  the  nuptial  ceremony,  that  also  is  not  approved  bj 
authors ;  for  there  would  be  a  disparity  in  the  repetition  of  laws  concerning 
presents  given  at  the  nuptial  ceremony,  and  those  which  are  bestowed  on 
other  occasions. 

It  should  be  here  remarked,  that,  although  daughters  by  other  wives 
of  various  classes  be  living,  the  Brdhmani  daughter  by  another  woman  suc- 
ceeds to  the  wealth  which  had  been  at  any  time  given  by  their  fathers  to 
the  Cshatriyd  and  other  wives  who  leave  no  issue.  In  like  manner,  since  t 
daughter  by  another  wife  is  found  to  have  a  prevailing  claim  to  wealth  giv^ 
by  a  father  in  preference  even  to  a  son  by  another  wife,  a  married  woman's 
own  daughter  must  also  have  a  prevailing  title  in  preference  to  that  woman's 
son  :  a  daughter  should  therefore  inherit,  although  a  son  exist.  It  is  accord* 
ingly  said  in  the  Retndcara,  the  paraphernalia  of  a  married  woman,  presents 
given  on  her  marriage,  and  wealth  given  to  her  by  her  father,  descend  to  the 
son,  on  failure  of  daughters.  The  gloss  of  Misra  contains  an  exception; 
whatever  has  been  given  by  any  other  person  but  her  father,  goes  to  her 
brothers  and  sinters.  This  has  not  been  noticed  by  Jim^atAhava,  Baghh* 
FAiTDAWA,  and  the  rest ;  and  no  obvious  authority  is  found,  except  the  text 
of  Cattatana,  containing  the  word  "  that"  (CCCCXCIII).  The  author  of 
the  Mitdeshard  says,  the  term  Brdhmani  intends  wife  of  the  highest  class; 
consequently,  on  failure  of  the  Brdhmani,  the  daughter  of  the  Cghatriyd  wife 
shall  take  the  wealth  which  a  Vaifyd,  who  leaves  no  issue,  had  received  from 
her  own  father.  That  is  not  admitted  by  Shi  CbIshka  Tbbcaiabcaba, 
because  Jim^tavahana,  not  perceiving  any  authority  for  it,  has  not  stated 
that  opinion. 

"  Her  issue'*  (CCCCXCV)  ;  the  son  of  that  daughter,  that  is,  the 
daughter's  son  of  that  other  wife.  "  Wealth  received  from  her  father :" 
this  is  merely  illustrative  of  every  sort  of  separate  property  held  by  women; 
so  the  authors  of  the  Midhaiit'hi  and  Fraedsa,  unsupported  hy  other  com- 
mentalors.  The  opinion  of  Chakdkswasa  and  the  rest  is  not  there  contem- 
plated. 

Who  is  heir  to  the  separate  property  of  a  married  woman,  on  failure  of 
sons  and  daughters  ?  Jim^avahana  replies,  the  son's  son  is  heir  to  the 
separate  property  of  a  married  woman,  excepting  presents  given  at  her 
marriage ;  for  he  confers  benefits  by  offering  the  funeral  cake  in  the  double 
set  of  oblations.  Wliy  does  not  the  son's  son  inherit,  in  preference  to  the 
daughter  ?  It  should  not  be  answered,  he  does  not  inherit ;  because  there  is 
no  a^ument  to  establish  the  succession  of  a  grandson  distant  by  an  interval, 
since  the  text  of  Nareda  declares  the  right  of  the  daughter  immediately 
after  that  of  the  son  (CCCCXIX).  Since  that  text  is  inserted  by  Jtm^ta- 
YAHANA  under  the  title  of  Succession  to  the  estate  of  him  who  leaves  do 
male  issue,  the  word  *  son'  must  necessarily  signify  male  issue  by  males  as 
far  as  the  great-grandson. 

To  the  last  question  proposed  the  answer  is,  the  succession  of  a  daughter 
to  the  separate  property  of  her  mother  is  expressly  ordained  by  law,  not 
deduced  from  reasoning.     Were  it  inferred  from  argument,  she  would  have 
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no  right  if  a  sou  existed.  Hence  it  is  improper  to  contest  her  right,  i/vhich 
is  suggested  generally  by  her  relation  as  daughter  :  it  could  only  be  resisted 
by  the  authority  of  a  special  text,  if  such  there  were.  But  other  lawyers 
hold,  that  a  daughter  is  heiress  in  the  first  place,  solely  because  she  sprang 
from  the  body  of  the  m&iher  ;  else  the  right  of  the  daughter  would  be  sub- 
sequent even  to  that  of  a  daughter's  son.  Neither  has  the  daughter's  son  an 
equal  claim  with  the  sun's  son,  nor  yet  a  prior  claim  ;  for  the  son  of  a  married 
daughter,  who  is  herself  debarred  bi^  a  9on^  is  excluded  by  the  son  of  a  son, 
by  whom  the  daughter  was  debarred.  But  Sbi  Obishna  TebgIlakcaba, 
adopting  this  reasoning,  affirnris  the  prior  title  of  a  daughter's  son  to  inherit 
wealth  given  at  the  nuptial  ceremony.  This,  therefore,  is  the  decision  :  on 
failure  of  sons,  a  daughter's  son  is,  in  the  first  place,  heir  to  wealth  given  at 
the  nuptials ;  in  default  of  him,  the  son's  son  :  but,  to  property  which  was 
not  given  at  the  marriage,  the  son's  son  is  heir,  on  failure  of"  married  daugh- 
ters ;  and  in  default  of  him,  the  daughter's  son. 

Some  lawj'ers  ask,  admitting  the  succession  of  a  daughter  under  the 
authority  of  the  text,  although  she  confer  no  benefit  on  her  parenU^ho-^  can 
a  daughter's  son  inherit? 

CCCCXCVI. 
Satatapa  : — After  the  first  annual  obsequies  by  the  sapindasy  whatever 
is  given  at  the  monUily  rites  to  ancestors  hy  tlve  son  of  the  deceasedy 
his  mother  has  a  share  of  the  benefit :  this  is  a  settled  rule  in  all 
systems  of  religious  and  civil  duties. 
If  it  be  argued,  from  this  text  of  law  cited  by  Raghitkandana,  that  a 
daughter's  son  also  confers  benefits  on  his  maternal  grandmother,  because 
she  has  a  share  of  the  funeral  cake  ofiered  to  his  maternal  grandfather,  since 
the  word  *'  ancestors,"  (literally,  fathers,)  intends  three  paternal  and  three 
maternal  forefathers,  namely,  the  father  and  the  rest,  and  the  maternal 
grandfather  and  so  forth  ;  and  the  word  "mother"  intends  three  female  an- 
cestors ascending  from  the  mother,  and  three  other  female  ancestors  ascend- 
ing from  the  maternal  grandmother;  these  lawyers  reply ^  the  word  "ancestors" 
intending  three  persons  ascending  from  the  father,  there  are  grounds  for 
taking  the  word  "  mother"  in  the  large  sense  of  mother,  paternal  grand- 
mother, and  paternal  great-grandmother,  namely,  the  coincidence  of  the  text 
formerly  cited  (CCCCXXXII),  and  of  the  following  precept : — 

CCCCXCVIL 
At  obsequies  on  the  day  following  the  eighth  lunar  day  in  certain 
months,*  at  those  with  a  triple  set  of  oblations,  at  Gaya^  and  at 
the  anniversary  obsequies,  the  son  should  separately  perform  a 
srddd^ha  to  his  mother  ;  in  other  cases  he  should  perform  obsequies 
to  her  with  her  lord. 

For  it  is  there  shown,  that,  in  other  instances,  the  hddd'ha  should  be 
performed  to  those  women  with  their  lords,  for  whom  it  is  separately  per- 
formed by  the  followers  of  the  Yajurv^da  at  the  obsequies  mentioned.  But 
if  this  be  taken  as  an  indirect  authority  for  considering  the  word  "  mother"  as 
bearing  the  secondary  sense  of  maternal  grandmother,  then  she  is  in  truth 

*  Anwashtacd ;  on  the  ninth  lunar  days  of  Pnmhn.  Magha,  and  P'hafffHna  ;  and  with 
some,  in  ^Aswina  iHao.  J'. 
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benefited  by  her  daughter's  son  :  yet  8bi  Cbishva  TEBCiLAHOABA  objects  (o 
ihit,  the  remark  of  A'chabta  Chud'amaiTi,  that  the  don  of  an  uteriae  Butcr, 
and  the  son  of  a  sister  by  a  different  mother,  have  an  eqoal  title  to  ike 
estate  of  him  who  leaves  no  male  issue  nor  near  heir.  They  could  not,  etj 
some  lawyers,  have  an  equal  right  of  succession,  if  the  maternal  grandmother 
could  be  benefited  by  her  daughter's  son.  That  is  futile;  for  the  succession 
of  the  daughter's  son  is  deduced  from  a  text  of  VB^HAtPATl  which  will  be 
cited ;  and  he  has,  as  issue  of  his  grandmother,  a  legal  right  of  succession 
under  the  text  of  Mkbtt  (XIjII),  before  her  husband  there  mentioned,  bat 
alW  her  son'8  son  ;  and  the  texts  of  Kabbba  and  YJUhtawalgya  (CCGCLXI 
and  CCCCLXXXVI)  euggeet  hie  eueeeseion. 

Admitting  the  succession  of  a  daughter's  son,  but  afber  the  great-grand- 
son in  the  male  line,  should  he  not  also  succeed  to  wealth  given  at  the 
nuptials,  after  both  the  grandson  and  the  great-grandson  in  the  male  line, 
not  before  either  of  them  ?  Ko ;  the  right  of  the  daughter's  son  being 
ordained  by  texts  of  law,  the  further  order  of  succession  is  established  by 
reasoning;  and  that  reasoning  is  here  founded  on  proximity,  and  on  the 
similar  mutual  exclusion  of  the  remoter  offspring  of  those  who  debar  and  ue 
debarred  by  each  other.  Then  the  son's  son  is  not  heir,  because  he  is  not 
mentioned  in  the  text,  and  surely  the  son  of  that  grandson  hae  no  claim  f 
The  right  of  the  daughter's  son  being  barred,  this  suggests  the  right  of  the 
son's  son  to  wealth  other  than  that  which  had  been  given  at  the  nuptials; 
but  a  son's  son,  and  the  son  of  that  grandson,  shall  succeed  before  the  hus- 
band to  wealth  given  at  the  marriage,  because  they  are  issue  of  the  woman. 
If  the  great-grandson  in  the  male  line  inherit  in  right  only  of  his  being  issue 
of  the  woman,  may  not  his  son  or  remoter  descendant  also  inherit  ?  Both 
lineal  descent  and  benefits  conferred  are  causes  of  inheriting  the  separate 
property  of  a  woman  ;  for  the  word  "  him"  is  not  limited  to  the  masculine 
gender  in  the  text  of  Meku,  **  even  the  son  of  a  daughter  delivers  him  in  the 
next  world,  like  the  son  of  his  son  ;"  and  that  text  must  be  considered  as  re* 
lating  to  the  son  of  an  appointed  daughter,  but  not  restrictively,  that 
the  verse  of  the  MaMbhhrata  (OY)  may  coincide  with  it  Since  the  rights 
of  a  son's  son  are  attributed  to  a  daughter's  son,  the  son  of  a  datighter 
inherits  after  the  son  of  a  son  ;  but  he  is  first  heir  to  the  wealth  given 
at  nuptials,  because,  say  lawyers,  his  mother  is  in  this  instance  chiefly  con- 
sidered. 

The  daughter  of  a  daughter  is  not  heiress  with  the  son  of  a  daughter, 
nor  after  him,  nor  before  him  ;  for  no  law  ordains  her  succession.  As  for 
the  subjoined  text  of  Mbku,  it  shows  that  some  trifle  shall  be  given  as  a 
mark  of  respect  by  the  son  and  by  the  daughter,  nob  that  a  share  shall  be 
received  by  the  daughter  of  a  daughter;  for  the  text  expresses  "  something," 
ihat  is,  eome  trifle ;  and  the  expression  '^  should  be  given,' '  suggests  the 
brother  and  sister  as  the  givers,  which  would  be  improper  if  sh&  hid  an  equal 
right  of  inheritance  with  them. 

ccccxcvm. 

Mkhu  : — Even  to  the  daughters  of  those  daughters  it  is  fit  that  some- 
thing shotdd  be  given^  from  the  assets  of  their  maternal  grand- 
mother, in  proportion  to  the  allotments,  on  the  score  of  natural 
aifection. 

"  In  proportion  to  the  allotments  ;"  in  proportion  to  the  great  or  small 
amount  of  the  assets.  The  B^tnactira. 
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Bat  Yaghbbpati  Bhattaohabta  tajg,  something  mast  be  given  to  the 
daaghter*8  danghter»  whose  own  mother  is  dead ;  and  that  must  be  given  by 
a  married  daughter,  not  by  a  son,  nor  by  an  unmarried  daughter :  but  if  the 
wealth  were  received  at  the  nuptials,  iomethittg  mutt  be  allowed  even  by  a 
•on  ;  and  that  something  which  is  given  shall  be  proportionate  to  the  share 
of  her  mother,  as  the  son's  son,  whose  own  father  is  dead,  receives  a  share 
af  the  property  left  by  his  paternal  grandfather.  It  is  proper  therefore  to 
refer  the  word  '*  those''  to  the  persons  who  make  the  partition. 

The  comprehension  of  the  married  daughter  in  the  text  preceding  this 
(CCCOLXXXV)  is  not  universally  admitted ;  for  the  unmarried  daughter 
may  be  intended  by  the  word  ''sister."  The  succession  to  the  separate 
property  of  a  woman  doee  not,  like  the  inheritance  of  an  estate  left  by  a 
man,  extend  to  the  third  in  descent :  this  objection  to  that  commentary 
should  also  be  examined. 

VAoHESPATi  M I8RA  likewise  affirms,  that,  on  failure  of  daughters,  the 
son  and  the  daughter  of  a  daughter  inherit  under  the  text  of  Menit.  To 
this  again  it  may  be  objected,  say  some  lawyers,  that,  according  to  Mibea 
and  Chandkswaba,  the  son  of  a  daughter  succeeds,  on  failure  of  daughters, 
to  the  wealth  given  at  nuptials,  although  a  son  exist,  under  the  text  of 
Nabeda  and  Yajktawalgta  above  cited.  That  is  questionable ;  for  the 
full  import  of  the  text  of  Yajnyawalcta  relates  to  other  sorts  of  property 
except  wealth  given  at  nuptials,  since  another  precept  of  Tajntawalcta 
(CCCCLXXXVI)  would  bo  a  vain  repetition  if  this  text  related  to  wealth 
given  at  nuptials.  The  precept  of  Kabsba  also  may  bear  the  same  import ; 
for  the  word  "sons"  in  his  text  (CCCCLXI)  may  be  brought /roiw  the  first 
hemigtieh  into  the  hut :  in  both  instances,  it  is  more  proper  to  carry  forward 
the  word  sons  into  the  second  hemistieh,  than  to  attribute  the  limited  sense 
of  wealth  received  at  nuptials  to  the  words  "  estate"  and  "  assets,"  which 
denote  property  in  general,  and  which  are  already  carried  forward  into  the 
last  hemistich  of  each  text ;  and  the  son  of  a  daughter  is  inferior,  in  comparison 
with  the  woman's  own  son. 

JiHt^AYiHANA,  Raohukandana,  and  the  rest,  affirm  the  right  of  the 
son  to  inherit  wealth  given  at  nuptials,  in  preference  to  the  daughter's  son. 
On  failure  of  both  grandsons,  Raohukakdava  holds,  that  the  great-grand- 
son in  the  male  line  shaU  inherit,  Jimi^tayahAKA  admits  the  right  of  a 
great-grandson  in  the  male  line.  But  that  reading,  in  the  treatise  of 
Raohukandaita,  authors  consider  as  an  error  of  the  transcriber.  This  is 
not  elegant ;  for  it  is  wrong  to  suppose  that  Jim^atahaka,  who  asserts 
the  succession  of  a  daughter  in  right  of  the  funeral  cake  offered  by  her  son 
at  the  double  set  of  oblations,  should  not  admit  the  succession  of  a  grandson 
in  the  male  line  who  does  himself  offer  the  funeral  cake.  Accordingly  Sbi 
CiosHNA  TbbcalanoaRa,  author  of  a  commentary  on  his  treatise,  says,  *  on 
failure  of  heirs  as  far  as  the  daughter's  son,  succession,  extended  to  the 
great-grandson  in  the  male  line,  is  suggested  indirectly.'  The  right  of  a 
great-grandson  by  males,  on  failure,  of  grandsons  in  either  line,  is  therefore 
demonstrated.  In  default  of  him,  barren  or  widowed  daughters  succeed  ;  for 
they  also  are  issue  of  the  woman.     So  Baghunandana  and  JimutatIhana. 

But  others  hold,  that  these  female  heirs  succeed  merely  as  daughters  ; 
they  were  before  debarred  by  persons  who  confer  benefits  on  the  female 
ancestors,  but  liave  now  gained  the  opportunity  of  asserting  their  claim.  Is 
not  this  inaccurate,  since  the  son  of  a  daughter  confers  no  benefit  on  his 
maternal  grandmother  ?    If  it  be  said,  benefiting  her  husband  and  the  rest, 


Digitized  by  VjOOQ IC 


612  SUCCESSION   TO   FEMALES.  [bOOK  V.  CH.  II, 

he  mediately  confers  benefits  on  her ;  it  is  answered,  a  married  daughter 
would  in  that  case  succeed  in  preference  to  the  son's  son.  To  thi;  question 
thus  proposed  the  answer  is,  since  a  married  daughter  may  confer  benefits  on 
the  husband  of  her  mother  by  means  of  her  son,  she,  who  thus  afiPords  some 
advantage,  being  at  the  same  time  ''  daughter,*'  and  '^  issue  of  the  bodjr"  of 
Tier  mother,  cannot  be  debarred  by  those  who  confer  greater  benefits ;  for  the 
advantages  afforded  are  not  principally  considered  in  treating  of  separate 
property  held  by  women.  But  barren  and  widowed  daughters,  conferring 
not  the  least  benefit,  ought  to  inherit  after  the  great-grandson  in  the  male 
line,  but  before  the  husband,  because  they  are  daughters,  and  sprang  from  the 
body  of  their  mother.  Then,  should  not  these  two  inherit  before  the  grand- 
sons of  a  son,  whether  in  the  male  or  female  line  of  descent  from  himf  It 
may  he  answered^  what  should  prevent  their  succession  to  this  property,  any 
more  than  to  the  estate  of  one  who  leaves  no  male  issue  ? 

But  others  again  affirm,  since  there  is  no  proof  that  the  funeral  cake 
offered  at  the  double  set  of  oblations  shall  be  chiefly  considered  in  the  succession 
to  separate  property  held  by  women,  therefore  the  barren  and  widowed 
daughtel*s  who  offer  the  anniversary  cake  may  inherit  before  a  daughter's  sod. 

Why  do  not  a  son,  a  son's  son,  and  the  son  of  a  grandson,  jointly  inherit 
the  estate  of  a  married  woman,  as  they  do  the  property  left  by  a  man  ?  It 
should  not  be  answered,  they  inherit  jointly  on  the  sole  authority  of  a  text 
of  CAtyAtaka,  wliich  relates  to  the  subject  of  succession  to  the  property  of  a 
man  (LXXIX)  ;  but  it  is  not  so  in  the  present  instance,  because  there  is  no 
such  text.     Although  tliat  might  be  alleged  on  the  opinion  of  ChakdIeswabi 
and  others,  it  cannot  be  affirmed  conformably  with  that  of  JiMtrTAYAHAifi 
and  the  rest  ',for  texts  relative  to  the  inheritance  of  property  left  by  men 
(CCCCXCVIII,  Ac.),  may  be  adduced  under  the  title  of  Succession  to  the 
separate  property  of  women.      It  should  not  be  said,  that  is  admissible;  the 
son's  son,  whose  own  father  is  dead,  may  claim  the  estate  of  his  paternal 
grandmother,  as  he  may  the  property  of  his  paternal  grandfather  ;  and  thuR 
the  remark  of  JimutayAhaka,  "  a  son's  son  inherits  on  failure  of  daughters," 
is  intended  to  exclude  a  son's  son  whose  own  father  is  living.     In  saying  ^  a 
son's  son  shall  inherit  on  failure  of  daughters,"  what  is  the  import  of  that 
term  ?  If  one  whose  father  is  living  be  meant,  terms  denoting  the  failure  of 
daughters  are  superfluous ;  for  a  married  daughter  has  no  present  daim, 
since  the  father  of  that  grandson  has  the  sole  right  of  inheritance :  if  one  whoee 
father  is  dead  be  meant,  why  is  the  failure  of  daughters  required,  since  he 
shares  equally  with  an  unmarried  daughter  ?  Thus  neither  would  be  i^posite. 
To  this  some  reply,  JiMtrTAvAHANA  does  not  deduce  the  rule  of  succes- 
sion to  the  estate  of  a  woman,  from  a  text  relative  to  the  inheritance  of 
property  left  by  a  man  ;  but  on  some  occasions  he  cites  a  text  concerning 
this  subject,  in  a  form  of  illustration,  to  confirm  tlie  rule  othertoise  deduced : 
thus,  the  same  reasoning  not  being  equally  applicable  to  the  property  of  a 
man,  and  to  that  of  a  woman,  it  is  improper  to  deduce  rules  concerning  the 
estate  of  a  woman  from  texts  relative  to  property  left  by  a  man. 

Wealth  given  at  the  time  of  marriage  (j/autuca)  has  been  mentioned, 
what  is  meant  by  that  term  ?  Know,  that  it  signifies  any  thing  received  at 
the  time  of  marriage.  From  the  verb  yu  mix,  is  derived  yuta,  by  addins:  tlie 
neuter  suffix  of  abstraction  ;  it  therefore  presents  the  sense  of  mixture.  Now, 
under  the  authority  of  the  V^da,  an  union  of  bride  and  bridegroom  takes 
place  at  the  time  of  marriage ;  what  is  then  received  is  called  yautaea,  reading 
the  word,  as  JimutayAhana  does,  without  the  « :  but  a  various  reading  with 
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the  letter  u  occars  in  some  instances ;  and  that  ib  regularly  derived  from  yufu, 
which  again  is  regularly  deduced  from  the  crude  verb  yi»,  by  subjoining  the 
suffix  tu.  >     •» 

The  forms  of  the  nuptial  Cbremony  are  eight,  distinguishing  the 
marriages  called  Brahma,  Daiva,  Jr9ha,  Prdjdpatya,  Asura,  Gdndharvay 
Bdeihasa^  and  Paiideha:  these  are  described  by  yij]!iYA.WALCYA. 

CCCCXCIX. 

Yajnyawalcya  : — In  the  Brdlwia  nuptials  the  damsel  ia  given  by  Jier 
f oilier^  when  he  has  decked  her  as  elegantly  as  he  can,  to  the  bride- 
groom, whom  he  has  invited ;  in  the  Daiva^  to  the  priest  employed 
in  performing  the  sacrifice ;  in  the  Arthoj  to  the  bridegroom,  &om 
whom  he  receives, /or  reliffious  purposes^  a  bull  and  a  cow  : 

2.  When  the  father  gives  her  to  a  suitor,  saying,  "  perform  all  duties 
together,"  the  marriage  is  named  Cdya  (or  Fr&j&patya) ;  and  a  son 
produced  by  it  confers  purity  on  himself  and  on  six  descendants  in 
a  male  line  :* 

3.  An  Amra  marriage  is  contracted  by  receiving  property  from  the 
bridegroom;  a  Cfdndlianxx^  by  reciprocal  amorous  agreement;  a 
Bdeshasaj  by  seizure  in  war ;  a  Pcdsdclva^  by  deceiving  the  damsel. 

4.  The  four  first  are  approved  in  the  case  of  a  priest ;  the  Gdndharva 

and  B&cshasa  marriages  are  permitted  for  a  soldier ;  the  Asura 

ceremony  is  peculiar  to  mercantile  and  servile  men  ;  the  Paisdcha 

marriage  is  reprobated  for  all. 

They  are  called  BrdhmOy  and  so  forth,  to  intimate  praise  or  blame. 
*  This  fitit  ceremony  is  proper  for  BrdhmanoM  and  the  rest,  and  therefore 
called  Brahma:*  such  is  the  meaning  suggested  by  the  legislator. 

When  a  damsel,  decked  with  ornaments,  is  given  hy  her  father  to  the 
bridegroom,  whom  he  has  invited  to  his  own  house,  it  is  a  Brdhma  marriage, 
or  ceremony  of  Brdhmanas,  the  first  form  of  the  nuptial  rites  :  that  marriage 
in  which  the  damsel  ia  ((iven  to  the  family  priest  attending  a  sacrifice  at 
the  time  when  the  sacrificial  fee  should  be  given,  is  termed  JDaiva,  or  the 
ceremony  of  D^vas,  the  second  form  :  the  gift  of  a  damnel  after  having 
received  from  the  bridegroom  one  pair  of  kine,  or  with  the  delivery  of  one 
pair  of  sucl>  cattle,  is  named  Areha^  or  the  cerenumy  of  Khhw,  the  third 
form  :  when  a  damsel  is  given  to  any  person  asking  her  in  marriage,  with 
these  words  pronounced  by  the  giver, ''  perform  all  duties  together  with  her,*' 
it  is  denominated  Brdjdpatya,  or  the  ceremony  of  Fraj&patis  ;  another  name 
for  it  is  Cdya,  derived  from  Oa,  which  signifies  Prdfapati,  according 
to  dictionaries  ;  this  is  the  fourth  form :  the  gift  of  a  daughter  to  a 
bridegroom,  taking  from  him  wealth  other  than  a  pair  of  kine,  merely  at 
his  own  choice,  without  any  authority  of  law,  is  named  Aiura,  or  ceremony 
o/*  A  suras,  the  fifth  form  :  when  there  is  reciprocal  connexion  with  mutual 
desire,  the  marriage  is  called  Odndharva,  or  ceremony  of  Gandharvas,  the 
sixth  form  :  the  seizure  of  a  maiden  after  overcoming  her  father  in  battle,  or 

*  I  complete  the  citation,  which  is  imperfect  in  the  original  T. 
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the  abduction  of  her  by  foroe  from  her  hoi$90,  U  denominated  Rjd4f§ktua,  or 
ceremony  of  Racshatas,  the  serenth  farm  :  the  siasure  of  a  damsel  bj  frawKiy 
while  sleeping  or  intoxicated,  is  termed  Paisdeha,  or  ceremony  of  Fta&oba% 
the  eiglith  form  of  nuptial  rites.  Of  these  modes,  four,  the  hrdhma,  Daim^ 
Arsha^  and  JBrdjapalya,  are  legal  for  a  Brdkmana ;  the  marriage  styled 
Odndkarva,  and  the  seizure  of  a  maiden  in  war,  are  peculiar  to  the  Cskatrtya; 
the  Aiura  marriage  is  permitted  for  a  Vaifya  and  a  Sitdra ;  the  Paiideka, 
forbidden  to  them,  should  be  practitii^d  by  no  person  whomsoever.  Such  is 
the  exposition  approved  by  mSlajpIki. 

At  present,  the  Brahma  nuptials  only  are  practised  by  good  men ;  but 
even  the  marriages  called  Jgura,  Odndharva,  Bdcshana^  and  the  rest,  are 
sometimes  practised  by  others. 

"  Marriage"  is  a  rite  to  be  performed  by  the  bridegroom,  and  which 
completes  the  regenerating  ceremonies  ;  since  the  act  of  receiving  the  bride 
effects  it,  the  term  has  been  also  used  in  this  glotg  as  signifying  the  gift  of 
a  maiden.  The  nuptial  rites  arc  necessary  even  in  the  marriage  named 
Odndharva  and  the  rest. 

D. 
DivALA : — Nuptial  rites  are  ordained  in  the  marriage  styled  Gdnd- 
Iiarva  and  the  rest ;  to  this  contract  the  nuptial  fire  must  be  made 
witness  by  men  of  the  three  classes. 

Tlie  second  marriage  of  a  woman  who  had  been  already  espoused  bjr 
another  man,  is  called  by  At'harvan,  h  regenerating  ceremony :  this  marn« 
age  also  falls  under  the  description  of  Odndharva  rite^. 

Wealth  received  at  the  time  of  marrias^e  in  any  one  of  such  eight 
forms,  is  denominated  Tauluca.  On  this  MlS£A  remarks,  that  wealth 
received  at  the  time  of  marriage,  in  the  form  called  Brahma  and  the  rest, 
goes  to  the  daughtei-s. 


Abt.  IL — On  Succession  to  the  Separate  Property  of 
a  Woman  leaving  no  Issue. 

DI. 
Yajnyawalcya  : — ^A  married  woman  dying  without  issue,  her  pro- 
perty received  at  Brdhma  nuptials,  or  even  in  other  four  unhlame^ 
able  forms  of  marriage,  it  goes  to  her  husband ;  if  she  leave  issue, 
it  descends  to  her  daughters ;  but,  in  other  forms  of  die  nuptial 
ceremony,  her  property  then  received  goes  to  her  fattier  and  mother. 

"At  Brdhma  nuptials  and  the  rest :"  here,  by  a  strange  etymology, 
when  connecting  "  four*'  with  these  terms,  the  apposition  is  in  the  form 
called  bahubrihi,  joining  terms  which  have  not  the  same  attribute  ;  the 
meaning  is,  other  four  forms  of  marriage  besides  the  Brdhma  ceremony, 
namely,  the  Daiva,  Argha,  Odndharva,  and  Prdjdpatya.  But,  when  con- 
necting this  part  of  the  sentence  with  *'  property  received,'*  the  apposition 
is  in  tho  form  called  bahuMhi,  joining  terms  which  have  a  common 
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attribute ;  consequently,  the  meaning  is,  property  reeeived  at  those  marri- 
ages, as  well  as  at  Bregma  nuptials.  But  some  lawyers  say,  even  though 
such  an  etymology  he  established,  wealth  received  at  tiio»e  four  specified 
marriages  is  not  presented  hy  the  termt  oj  the  phrase ;  for,  admitting  the 
order  propounded  by  TIjntawalcya  himself,  the  Agura  ceremony  is  included 
in  five  forms  of  marriage  counted  from  the  Brahma  ceremotiy  ;  and  the 
Odmdharva  is  excluded :  the  apposition  therefore  is  in  the  form  called 
bakuhriki,  joining  terms  which  have  the  same  attribute  ;  as  in  the  expression 
'*  bring  the  long^ared  antmoZ,"  which  denotes  the  bringing  of  one  which 
has  long  ears,  so,  in  the  presetit  instance  likewise,  the  expression  denotes' 
*'  four  marriages  including  the  Brahma  ceremony  :  the  apposition  is  not  in 
the  form  called  hahuMhi,  joining  terms  which  have  not  the  same  attribute, 
as  in  the  example,  "  bring  him  who  has  the  painted  cow,''  and  in  other 
instances,  where  the  sense  really  presented  is,  *  bring  the  owner  of  the 
painted  cow,'  not  the  cow  also.  Consequently,  the  meaning  is,  '  wealth 
received  by  a  woman  during  the  celebration  of  nuptial  rites  in  the  forms 
called  Br&htna,  Daiva^  Jrsha,  and  JBrdjdpatya,  her  husband  obtains,  if  she 
die  without  issue.'  But  this  contradicts  the  precept  of  Menu  ;  for  the 
Qandharva  marriage  is  also  included  in  his  text. 

DIL 

Menu  : — It  is  ordained,  that  the  property  of  a  woman  maiTied  by  the 

ceremonies  called  BrdJimay  Daiva^  ^Arsha,  Gdndharva,  and  Prajd^ 

patyoy  shall  go  to  the  husband,  if  she  die  without  issue. 

To  this  alleged  contradiction  it  is  answered,  the  particle  "  even" 
connecting  the  terms  with  something  understood  but  not  expressed,  the 
ceremony  named  Qandharva  is  also  included  :  "  other  forms'*  are  the  Asura 
rites  and  the  rest,  omitting  the  Qandharva  marriage ;  for  that  is  already 
included  in  the  first  hemistich  by  the  words  "  or  even."  It  goes  to  her 
''  father ;"  the  meaning  is,  it  goes  to  her  father  and  mother,  the  last  term 
being  understood  :  so, 

DHL 

Mbntj: — But  her  wealth  given  on  the  marriage  called  A  sura  ^  or  on 
either  of  the  two  others,  is  ordained,  on  her  death  without  issue,  to 
become  the  property  of  her  father  and  mother, 

DIV. 
Narbda  : — Hie  property  of  married  wom^  shall  descend  to  their 
children  ;  and  legislators  ordain,  that,  if  women  leave  no  issue,  their 
property  received  at  the  marriage  called  Bi^hma^  or  other  four 
onblamed  nuptials,  shall  go  to  their  husbands ;  received  at  other 
marriages,  it  goes  to  their  parents. 

Here  "  four,"  taken  inclusively ^  is  not  intended  to  except  a  fifth  :  hence, 
in  the  marriages  called  Brdhnta,  Daiva,  Arsha,  C^ndharva^  and  JPrdjapaiya, 
the  wealth  of  a  married  woman  who  leaves  no  issue  goes,  on  her  death,  to 
her  husband  ;  in  other  forms  of  marriage,  namely,  the  Racshasay  Astsra,  and 
Paisdeka  nuptials,  it  goes  to  her  father.  This  relates  to  wealth  received  by 
a  woman  at  the  time  of  her  marriage.  The  Retndeara^ 
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"  It  is  not  intended  to  except  a  fifth  :*'  conseqaentlj,  wealth  received  at 
four  of  the  nuptial  ceremonies,  necessarily  goes  to  the  husband  ;  but,  in  the 
form  of  marriage  whicli  is  different  from  those  four,  it  devolves,  in  some 
instances,  on  the  husband ;  in  others,  on  another  heir.  In  like  manner, 
under  the  precept^  '*  received  at  other  marriages,  it  goes  to  their  parents ;" 
the  wealth  of  married  women  r*ceived  at  certain  other  marriages,  devolved 
on  their  parents,  but  not  what  has  been  obtained  at  iiuptials  different  from 
those  others  ;  which  implies  an  exception  of  other  per^us  in  those  other 
forms  of  marriage. 

In  the  marriage  called  Rdcshata  and  the  resty  if  the  father,  or  other 
kinsman  of  the  maiden,  though  at  that  time  defeated  in  battle,  (for  such  is 
the  described  form  of  this  marriage,)  yet  following  the  practice  of  the  Duiva 
ceremony,  or  of  marriage  in  general,  give  a  nuptial  portion  to  his  daughter, 
through  natural  affection  or  from  other  motives,  then  this  rule  is  applicable 
to  that  case* 

*  Received  by  a  woman  at  the  time  of  her  marriage :'  the  supposition 
that  the  husband  succeeds  to  all  the  separate  property  of  his  wife  married  by 
one  of  the  five  ceremonies  called  Brahma  and  so  forth,  at  whatever  time  it 
may  have  been  received  by  her,  is  thus  confuted  ;  for  it  is  shown,  that  the 
father  and  mother  only  succeed  to  wealth  received  at  the  time  of  the 
marriage  in  the  form  called  Atura  and  the  rest,  since  this  coincides  with  the 
text  of  Tama;  and  by  parity  of  disproof  it  should  be  established,  that  a 
husband  only  succeeds  to  wealth  received  by  hii  wife  at  the  time  of  the 
marriage  in  the  form  called  Brahma  and  the  rest.  Accordingly,  the  accurate 
construction  of  the  text  of  Meku  is,  "  her  wealth  given  on  the  marriage 
called  Asura  ;*'  and  in  the  text  immediately  preceding  (DII),  the  same  con- 
struction should  be  followed  by  fetching  the  word  "  given"  from  the  subse- 
quent verse.     Such  is  the  opinion  of  JiMdiATAHAKA  and  the  rest. 

DV. 

Yam  a: — Wealth  which  is  given  on  the  marriage  called  AmrOy  or  on 
either  of  the  ttoo  others,  goes  to  tlie  parents  of  the  woman. 

Raohckandana  specifies  the  time  of  marriage :  ^  the  period  of  the  nup- 
tials is  the  space  from  the  beginning  to  the  close  of  the  nuptial  ceremony  ; 
it  commences  with  the  oblation  for  increase  of  prosperity ^  and  ends  with  a 
return  of  the  salutation  :*  it  is  so  expressed  in  the  Vhdha  taiwa.  Here  the 
implied  meaning  is,  from  the  first  to  the  last  member  of  the  ceremony  : 
hence,  if  the  oblation  for  increase  of  prosperity^  or  any  other  part  of  the  rite9, 
be  not  performed,  there  is  no  objection. 

But  others  say,  "  marriage"  in  the  text  above  cited  (DV)  is  expressed 
in  the  seventh  case  with  a  general  or  illustrative  meaning  ;  as  in  the  phrase 
*Mie  goes  a-begging."  Consequently,  whatever  is  given  to  a  damsel  on 
account  of  her  nuptials,  is  wealth  given  on  her  marriage  (yautaca)  ;  8u<^h  is 
the  obvious  sense :  and  that  alone  should  be  received  by  her  husband  at  a 
subsequent  time.  Accordingly,  wealth  given  on  the  day  of  marriage,  before 
the  oblation  for  increase  of  prosperity,  is  a  present  given  on  her  nuptials. 
Does  it  not  follow,  that  wealth  which  a  kinsman  returning  from  a  distant 
country,  but  unable  to  attend  on  the  day  of  the  ceremony,  gives  when  foar 
or  even  ?iyfQ  days  are  elapsed  since  the  nuptials,  would  be  a  present  given  on 
her  marriage ;  but  wealth  previously  demanded  l>eing  delivered,  on  the  very 
day  of  marriage,  by  a  kinsman  casually  uninformed  of  it  after  the  oblaUon 
for  increase  of  prosperity,  would  not  be  wealth  given  on  her  marriage  ;  and 
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het  husband  would  have  no  ri^ht  to  it  after  her  demise  ?  This  is  admissible ; 
for  the  ezpressiou  oi'  Chandbswaka,  *'  received  at  the  time  of  marriage," 
may  be  taken  in  a  lax  sense,  as  signifying  a  present  given,  by  reason  of  her 
nuptials,  on  any  other  day  whatsoever. 

'  If  a  woman  having  no  issue  maU  or  female^  including  daughter*s  sons, 
leave  a  husband  who  lia?  a  son  by  another  wife,  which  of  them  shall  iuheiit 
her  estate  P  RAeHUiTANDANA  replies,  the  son  by  another  wife  is  first  heir  ; 
on  failure  of  him,  the  son  of  such  a  son  ;  in  default  of  him  again,  the  husband 
and  the  rest.  The  reason  is,  that  her  husband  and  others  do  not  offer  a 
funeral  cake,  in  which  the  late  proprietress  can  participate  :  that  is  also 
noticed  by  the  commentator ;  '  the  sou  of  another  wife,  and  the  son  of  such 
a  son,  have  both  an  equal  claim,  because  others  do  not  offer,  in  the  double 
set  of  oblations,  a  funeral  cake  which  the  proprietress  may  share.' 

The  superior  claim  of  the  husband  and  the  rest,  in  competition  with  his 
son  by  another  wife,  is  thus  denied ;  because  they  do  not  offer,  in  the  double 
set  of  oblations,  a  funeral  cake,  which  the  proprietress  may  share :  it  is  not 
thereby  shown  that  the  son  of  another  wife  has  a  superior  claim.  And  thus 
other  reasoning  must  be  brought  for  the  succession  of  a  son  by  another  wife, 
in  preference  to  the  surviving  husband :  such,  for  example,  as  the  following ; 
since  the  son  of  any  one  wife  is  figuratively  called,  in  a  text  of  Menu,  son 
of  all  the  wives  of  the  same  husband,  his  son  should  also  be  figuratively 
termed  grandson  of  all  the  wives. 

DVI. 
Menu  : — Tliusj  if  among  all  the  wives  of  tlie  same  husband,  one  bring 

forth  a  male  child,  Menu  has  declared  them  all,  by  means  of  that 

son,  to  be  mothers  of  male  issue. 

It  should  not  be  objected,  that,  were  it  so,  a  brother's  son  would  alone 
inherit  the  property  left  by  a  man,  although  a  daughter  or  her  issue,  and 
brothers  and  the  rest,  were  living ;  because  a  nephew  is  figuratively  called 
son  of  all  the  brethren  in  a  text  of  Menu  (GCLXXVI).  It  would  be 
irregular  to  deduce  the  order  of  succession  from  reasoning,  whilst  another 
order  of  succession,  expressly  ordained  by  law,  is  found  in  the  text  of  Yaj- 
NYA.WALCTA  (CCCXCVIII)  ;  but,  in  this  case,  no  other  series  of  claims 
having  been  expressly  ordained  to  bar  that  which  is  deduced  from  reasoning, 
this  order  of  succession,  consistent  with  the  reason  of  the  law,  should  be 
affirmed. 

To  all  this  the  answer  is,  No ;  for  Veihaspati,  declaring  that  no  deci- 
sion should  be  made  inconsistent  with  the  reason  of  the  law,  and  the  order 
propounded  by  Yajnyawalcya  being  followed,  reasoning,  founded  on  th^ 
figurative  appellation  of  son,  cannot  estabUsh  a  right  of  succession.  Accord- 
ingly, oven  thot^h  the  son  of  a  sister,  and  others  also,  be  in  effect  figuratively 
named  sons,  under  the  text  of  Vuiha^spati  (DXIIl),  still  the  husband  and 
the  rest  shall  inherit  in  preference  to  them . 

To  this  again  lawyers  reply,  the  son  of  another  wife  may  succeed  to  the 
estate  of  a  looman,  although  her  husband  survive,  because  he  offers  the  funeral 
cake  in  the  anniversary  obsequies.  In  respect  of  separate  property  left  by  a 
woman,  the  benefit  conferred  by  offering  the  funeral  cake  at  anniversary 
©bsequies,  is  a  valid  ground  of  inheritance ;  for  women  are  not  chiefly  consi- 
dered in  the  funeral  cake  which  is  offered  with  the  double  set  of  oblations  : 
but  in  respect  of  -property  left  by  a  man,  the  comparative  claim  of  inheritance 

9l 
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follows  the  comparative  connexion  of  the  funeral  cake  offered  in  the  double 
set  of  ohlations  :  it  is  therefore  so  estahlished  in  this  case. 

Still,  how  can  the  grandson  of  another  wife  inherit  the  estate  of  a 
woman  in  preference  to  her  husband  ?  It  should  not  be  answered,  RAeHU- 
^ANBAKA.  only  admits  his  claim  after  the  husband's.  That  author  declares 
the  succession  of  the  brother-in-law,  on  failure  of  sons  and  other  heirs  down  to 
the  husband.  But  this  may  be  questioned  ;  ^br,  the  right  of  a  son,  of  a 
daughter's  son,  and  the  rest,  is  not  declared  to  be  founded  on  benefits  con- 
ferred by  the  gift  of  the  funeral  cake  in  the  double  set  of  oblations ;  since  the 
commentator  does  not  consider  a  daughter's  son  and  the  rest  as  issue  ofike 
maternal  grandmother,  and  no  other  special  text  is  found :  but  a  law  concern- 
ing the  succession  of  a  son  by  another  wife  will  be  cited. 

*'  It  is  ordained  to  become  the  property  of  her  father  and  mother:'*  here 
also  the  mother  is  first  heir,  and  the  father  next ;  for  such  is  the  order  ex- 
pressed  in  the  text  of  Menu.  There  can  be  no  association  qftermiy  where 
the  word  **  and"  or  other  connective  particle  is  wanting ;  for  association 
cannot  be  introduced  in  the  midst  q/" successive  order :  the  particle  "  or"  in 
the  text  of  Dbyala  (CGCCLXXXIX)  suggests  the  deiual  of  association; 
and  that  is  shown  in  the  single  text  of  Baudhataka. 

DVII. 
Baudhayana  :* — Of  an  unmarried  woman  deceased,  the  brothers  of 
the  whole  blood  shall  take  the  inheritance  ;  on  failtire  of  them,  it 
shall  go  to  the  mother ;  or,  if  she  be  not  living,  to  the  father. 
*  That  again  which  has  been  received  by  a  woman  after  marriage,  from 
*  the  family  of  her  father,  mother,  or  husband,  shall  go  to  her  brothers,  as 
'  ordained  by  the  following  text :' — 

DVIII. 
Yajnyawalcya  : — If  a  married  woman  die  without  issue,  her  nearest 
paternal  or  maternal  kinsmen  inherit  whatever  her  own  family 
had  given  her,  the  perquisites  allowed  by  her  husband,  and  what- 
ever she  received  after  mamage. 
"  Whatever  her  own  family  had  given  her ;"  what  was  bestowed  on  her 
'  by  her  father  and  mother  :  their  sons,  meaning  her  brothers,  are  the  nearest 
'  kinsmen,  paternal  or  maternal,  who  shall  inherit,  as  ordained  by  Oattayaiia.' 

JlU^AVAHAKi. 

DIX. 

Vriddha  Catyayana  : — Whatever  immovable,  and  of  course  tohatever 
movabley  nuptial  property  has  been  given  by  parents  to  their  daugh- 
ter, shall  always  go  to  her  brother,  if  she  die  without  issue. 

**  Whatever  she  received  after  marriage,"  from  the  family  of  her  father, 
mother,  or  husband,  is  called  a  gift  subsequent.  In  like  manner,  the  expression 
"  whatever  her  own  family  had  given  her,"  may  suggest  any  thing  bestowed 
on  her  by  her  parents  before  marriage :  however,  it  does  not  comprehend 
that  which  her  brother  gave  her,  or  which  she  herself  acquired,  before 
marriage :  an  heir  being  therefore  sought  for  such  property,  her  brother 

*  The  text  is,  in  of  her  compiiatiODS,  attributed  to  NArkda.  T. 
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should  be  considered  as  having  the  sole  right.  Since  it  is  mentioned  in  the 
same  place,  Jim6tay1hana  and  the  rest  must  of  course  admit  the  right  of 
her  brother,  on  failure  of  her  husband,  to  inherit  wealth  acquired  by  a  woman 
during  oov«rtare.  Brothers  alone  shall  take  the  perquisites,  both  those 
which  are  defined  by  Y yAsa,  and  those  which  are  explained  by  Catyataka. 
So  JiM^TAYAHAVA  and  Raohumandana  ;  ^LAPANi  also  holds  the  same 
opinion.  But  Ghakdbswaba  says^  the  perquisite  which  was  received  when  the 
damsel  was  given  in  .marriage,  is  here  determinately  meant.  He  therefore 
considers  the  text  of  Sano'ha  as  relating  to  the  case  where  the  maiden  dies 
immediately  after  receiving  the  nuptial  present. 

DX. 

Sano'ha,  afler  premising  ^^  may  take  back  f ' — The  lover  may  take 

back  his  nuptial  present  on  the  death  of  his  betrothed  mistress. 

JiMtrTAVAHANA  docs  not  concur  in  that  opinion  ;  for,  such  a  perquisite 
or  nuptial  present  being  taken  by  her  father,  does  not  become  the  propertv 
of  the  woman.  If  it  be  said,  this  text  relates  to  that  wealth  only  which  is 
given  exclusively  to  the  maiden  as  a  nuptial  present  on  the  bridal  procession  ; 
the  answer  is,  there  is  no  authority  for  such  an  inference ;  and  it  would  be 
difficult  to  find  an  heir  for  the  perquisites  mentioned  by  Vtasa  and  by  Catt- 
ATAKA.  Again  ;  it  is  suggested,  by  the  expression  "  what  was  received  when 
the  damsel  was  given  in  marriage,"  that  he  who  gives  away  the  damsel 
takes  that  present. 

DXI. 
66tama  : — First  the  whole  brothers  take  the  perquisite  of  their  sister  ; 
after  them  (some  say  before  them)  the  mother.* 

This  last  is  the  opinion  of  other  legislators :  thus  HblIyitdha.  The 
meaning  is,  after  the  mother,  that  is,  after  her  death.  If  the  mother  and 
father  be  living,  it  goes  to  those  two.     So  the  lApaealied. 

Some  lawyei*s  thus  interpret  the  text :  the  whole  brothers  take  the 
heritage  of  their  sii<ter  on  failure  of  the  mother  and  father,  (some  legislators 
say  before  them ;)  that  relates  to  other  property  except  perquisites,  and  this 
term  bears  a  general  sense  :  the  heritage  of  a  maiden  goes  to  her  parents,  on 
failure  of  whole  brothers  ;  the  estate  of  a  married  woman  goes  to  her  whole 
brother,  on  failure  of  her  parents:  for  the  sake  of  this  double  case,  it  is 
added,  "  some  legUlatorM  say." 

But  JiMUTAVAHANA  explains  the  text,  after  whole  brothers  it  goes  to 
the  mother ;  for  that  coincides  with  the  text  of  BaudhIyana  (DVII)  : 
*'  some  say  before  them  ;*'  that  is  an  opinion  of  other  legislators. 

Consequently,  the  several  property  of  a  sister  received  at  any  other 
time  but  her  marriage,  goes  to  her  brother ;  such  is  his  opinion.  But, 
according  to  this  interpretation,  "  unmarried  women,"  in  the  text  of  Baiid- 
HAYANA,  is  unmeaning ;  and  the  other  opinion  cited  by  Q6tama  is  most 
inadmissible  and  improper.  In  a  gloss  on  the  text  of  Baubhayaka,  the 
word  *  damsel'  is  supposed  in  the  Betndcara  to  signify  unmarried  woman. 
But  ViJNYAKKswABA,  in  his  gloss  on  the  text  of  Tajnyawalcya,  expounds 
"  kinsmen,"  her  husband  and  the  rest ;  a  distinction,  he  adds,  will  be  noticed 
from  other  texts :  consequently,  her  estate  goes  to  her  kinsmen  on  failure  of 

*  This  text  is  attributed  to  CAtyAtazia  by  the  eompilen  of  the  Viodddmava  t^tu,  and 
the  word  father  ii  interpolated  by  them :  witli  that  difference  only  they  interpret  the  text 
an  I  do.*  in  conformity  with  the  glosi  of  Jfut^TAvXHANA.  T. 
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issue ;  and  in  that  case,  wealth  received  at  Brahma  nuptials  and  the  re«t 
goes  to  her  husband  ;  bat,  in  other  forms  of  marriage,  it  devolves  on  her 
parents. 

Thus  the  heir  of  the  several  sortu  of  property  held  by  a  woman  who 
leaves  no  issue,  is  determined  ;  on  failure  of  her  father  and  mother,  and  of 
her  brother,  all  her  property  goes  to  her  husband,  under  the  text  of  CixT- 

iTAKA.  JflrtlAVAHAKA. 

DXII. 

Catyayana: — On   failure  of  her   parents   and   brothers,   what   she 
received  from  her  kinsmen  as  a  gift  descends  to  her  husband. 

The  grandson  of  another  wife  shall  in  this  case  inherit,  say  some  lawyers. 
But  Raghukakdaka  holds,  that,  if  she  die  without  isnue,  the  husband 
alone  has  a  right,  under  the  text  of  Devala  (CCCCLXXXIX),  to  the 
property  <of  hie  wife  bestowed  on  her  by  him  after  marriage ;  but  her  brother 
alone  shall  inherit,  under  the  text  of  Vtiddha,  CAtyItana  (DIX),  what 
was  given  her  by  her  father  and  mother.  It  should  not  be  objected,  whence 
is  it  deduced,  that  wealth  ^iven  by  her  husband  is  meant  in  the  text  of 
DbyalaP  Since  Vtiddha  Catyayaka  ordains  the  succession  of  her  brother 
to  her  property  given  by  her  father  and  mother,  it  appears  that  the  text  of 
Dbyala  must  relate  solely  to  wealth  given  by  her  husband,  for  that  completes 
the  sense ;  but  her  brother  alone  succeeds  to  that  which  was  bestowed  on 
her  by  her  father  and  mother.  Since  the  word  "  that,"  in  the  text  of 
Yajwyawalcya,  denotes  the  female  property  before  mentioned,  kinsmen, 
that  is,  brothers,  are  truly  entitled  to  such  wealth  only  as  is  different  from 
the  nuptial  present  subsequently  noticed  by  Yajnyawalcya  ;  does  not  the 
text  of  Dkyala,  concerning  the  succession  of  a  husband,  also  relate  to  wealth 
given  at  the  time  of  marriage  ?  If  this  be  proposed,  the  answer  is.  No  ?  for 
VumrlNESWARA,  author  of  a  commentary  on  the  code  of  YIjkyawaxcya, 
explains  '^  kinsmen,"  husband  and  the  rest.  This  opinion  of  RAenuNANpAirA 
appears  consistent  with  common  sense. 

If  her  husband  be  not  living,  shall  or  shall  not  her  brother  obtain 
wealth  given  her  at  the  time  of  her  marriage  in  the  form  called  Brahma  or 
the  like  ?  It  should  not  be  answered,  the  text,  which  propounds  the  succes- 
sion of  her  brother,  must  necessarily  be  referred  to  other  property,  for  the 
sake  of  obviating  the  contradiction  to  the  text  of  Menu  and  tlie  rest  (DII )  ; 
and  thus  her  brother  has  no  claim  to  the  wealth  given  at  Brahma  nuptials 
or  the  like,  because  no  text  ordains  his  succession.  Were  it  so,  the  brother's 
son,  who  succeeds  to  all  property  indiscriminately  on  failure  of  heirs  down 
to  the  son  of  a  husband's  sister,  would  be  heir,  under  the  text  which  will  bo 
cited  from  Vrihaspati,  although  a  brother  be  living;  which  would  be 
inconsistent  with  common  sense.  To  the  question  thus  proposed,  the  answer  is, 
as  the  husband  inherits,  on  failure  of  brothers,  that  wealth  to  which  brothers 
have  a  demonstrated  title  (DXII),  so  a  brother  inherits,  on  failure  of  i;he 
husband,  wealth  to  which  husbands  have  a  demonstrated  title.  Consequently, 
texts  showing  the  succession  of  husbands  and  the  rest  are  adverse  to  the 
claims  of  others  while  they  are  actually  living,  but  do  not  contradict  the 
succession  of  others  in  order  upon  failure  of  them  :  and  thus,  it  mu.st  be 
affirmed  by  Raohunavdana,  that,  in  default  of  her  husband,  a  brother  aloiie 
inherits  wealth  given  to  a  woman  by  her  husband,  although  the  son  of  her 
sister-in-law  be  living.  This  •!•  actually  confessed  by  JiMtoATAHAirA« 
Hence  the  text  above  cited  (DIX)  relates  to  wealth  given  by  her  father  and 
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the  rest ;  and  indirectly  to  property  given  by  her  husbnnd,  if  she  survive 
him  ;  and  to  wealth  received  at  the  time  of  her  marriage,  if  she  die  after  her 
husband. 

On  faihire  of  the  husband  and  the  rest,  the  following  text  is  adduced : — 

DXIIL 

Vrihaspati  : — The  sister  of  a  mother,  the  wife  of  a  maternal  or  of  a 
paternal  uncle,  the  sister  of  a  father,  the  mother  of  a  wife,  and  the 
wife  of  an  elder  brother,  are  declared  equal  to  a  mother. 

2.     K  they  leave  no  issue  of  their  body,  nor  the  son  of  another  wife  of 

tlis  husband  J  nor  the  son  of  a  daughter,  nor  the  son*  8  son  of  another 

wife,  the  sons  of  their  sisters  and  so  forth  shall  therefore  inherit 

their  property. 

"  Issue  of  their  body  ;"  son,  daughter,  and  the  rest,  before  mentioned. 
"  Son  ;'*  the  offspring  of  another  wife  of  the  husband.  "  Soil  of  a  daughter  ;'* 
the  daughter's  son  of  another  wife,  who  is  the  subject  of  a  text  above  cited 
(CCCXCV).  "Nor  the  son  of  him  ;'*  the  son  of  another  wife's  son  ;  but  the 
daughter's  son  of  another  wife  of  the  husband  is  debarred  from  succession, 
because  he  confers  no  benefits.  Consequently,  the  son  and  son's  son  of 
another  wife  inhent  before  the  sister's  son  and  other  six  heirs;  and  the 
daughter's  son  inherits  before  the  husband,  as  his  own  daughter's  son,  and 
as  offspring  of  a  Brdhmani  daughter  ;  but  after  him,  according  to  JfiiuTA- 
TjIhana  and  the  rest,  as  above  mentioned. 

But  others  thus  interpret  the  text :  a  son  begotten  in  lawful  wedlock,  a 
daughter's  son  (and  of  course  a  daughter) ;  his  son,  tliat  is,  the  son  of  a  son, 
or  grandson  in  the  male  line ;  and  the  husband  and  other  heirs  ordained  by 
express  texts,  who  are  here  understood  from  the  connection  of  the  particle 
'*  nor  ;"  on  failure  of  all  these,  we  say^  a  sister's  son  and  the  rest  shall  inherit 
in  the  order  which  will  be  mentioned,  although  the  brother,  the  liusband's 
father  and  the  rest,  and  the  son  of  another  wife  of  the  husband  and  other 
claimants  be  living.  Neither  is  the  term  "begotten  in  lawful  wedlock" 
superfluous  as  an  epithet  of  son  ;  for  the  son  of  another  wife,  and  others, 
who  are  figuratively  called  sons,  must  be  excepted.  Nor  should  it  be  objected 
as  a  fault,  that  '*  son,"  to  which  the  epithet  is  referred,  becomes  superfluous. 
That  form  of  expression  occurs  in  other  texts  (for  example,  -**  A  son  be- 
gotten in  lawful  wedlock,  and  one  begotten  on  the  wife  by  a  kinsman,  both 
share  the  father's  wealth"),  and  it  excludes  a  remoter  descendant  of  the  body. 
Nor  is  it  inconsistent  with  common  sense  that  the  son-in-law  should  inherit, 
although  the  son  of  another  wife  of  the  husband  be  living  ;  for  it  must  be 
borne,  like  the  succession  of  a  son-in-law,  although  the  brother  or  the  hus- 
band's father  be  living.  As  the  husband  of  a  daughter  is  by  VEfHASPATi 
figuratively  called  son,  so  is  the  son  of  another  wife  metaphorically  called  so 
by  MxKU.  The  younger  brothers  of  a  husband,  and  the  rest,  as  well  as  the 
son  of  another  wife,  being  considered  as  sons,  who  shall  first  inherit  P  On 
this  question,  if  it  be  said,  the  son  of  another  wife  ought  to  inherit  first,  in 
right  of  superior  benefits  conferred  by  him,  because  he  gives  three  principal 
funeral  cakes  which  should  be  offered  by  the  sou  of  a  proprietor ;  the  answer 
is,  that  is  admissible ;  but  he  cannot  claim  succession  before  the  husband, 
since  he  derives  his  title  through  him.  It  should  not  be  objected,  that  the 
husband's  brother  and  the  rest,  deriving  their  title  through  the  father  of  the 
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husbaud,  would  not  inherit  while  the  father-in-law  ia  living.  The  suecessioQ 
of  the  husband's  father  and  the  rest  iA  not  deduced  from  any  other  text.  Nor 
should  it  be  argued,  that  lie  would  have  a  prior  title  of  inlieritance,  because 
he  has  a  right  to  perform  the  obsequies  before  the  husband.  Such  a  maxim 
has  been  obviated,  since  the  title  of  a  sister's  son  and  the  rest  to  take  the 
heritage  has  been  propounded,  even  though  the  father-in-law,  or  other  per- 
son qualified  as  a  sapinda  to  perform  the  obsequies,  be  living.  The  husband's 
brother  and  the  rest,  as  well  as  his  son  by  another  wife,  being  equally 
considered  as  sons,  there  is  no  authority  to  prove  that  one  should  inherit 
before  the  husband,  the  rest  after  him.  Nor  should  it  be  argued,  that  the 
son  of  another  wife  being  figuratively  called  son,  when  treating  of  those  who 
are  secondarily  so  called,  it  is  therefore  acknowledged  that  he  redeems  hit 
itepmother  from  the  hell  named  put ;  not  «o,  these  sons  of  a  sister,  and  the 
rest,  who  are  figuratively  called  sons,  merely  that  they  may  take  the  heritage; 
and  thus  they  are  not  equal  to  a  son  of  another  wife.  The  husband  confers 
many  more  benefits  than  he.  As  for  the  remark,  that  her  own  son  is  supe- 
rior to  all  others,  solely  because  he  delivers  her  from  the  hell  called  put,  that 
is  futile ;  for,  were  it  so,  her  own  son  and  the  child  of  another  wife  would 
have  equal  claims  to  her  inheritance.  If  it  be  said,  her  son  has  precedence, 
because  he  performs  buth  offices  of  redeeming  her  father  and  husband  from 
the  hell  called  put,  and  thereby  benefits  the  family  of  her  own  father  and 
that  of  her  husband  ;  the  answer  is,  since  the  son  of  her  sister  married  to  the 
same  husband  with  herself  aho  performs  both  offices,  he  would  have  an  equal 
claim  with  her  own  son,  and  would  have  precedence  above  the  issue  of  any 
other  wife  of  the  husband  ;  and  if  her  own  son  be  acknowledged  superior  to 
both  those  who  discharge  the  debt  of  offering  a  funeral  cake,  to  be  shared  by 
her  in  the  double  set  of  oblations,  it  cannot  be  affirmed  that  his  title  is 
superior,  solely  because  he  delivers  from  the  hell  called  put.  Again  ;  what- 
ever claim  the  son  of  another  wife  may  have,  it  is  certainly  true  that  no 
argument  exists  to  prove  that  the  grandson  of  another  wife  inherits  before 
the  husband.    These  authors  so  expound  the  law. 

We  resume  the  subject.  Have  the  sons  of  sisters  and  the  rest  a  co« 
ordinate  title,  or  a  successive  one  p  Not  the  first ;  for,  association  should 
not  be  assumed  if  successive  order  be  possible ;  and  the  sons  of  a  sister,  and 
others,  of  whom  the  designations  are  incompatible,  ought  not  to  be  associated. 
They  should  therefore  succeed  in  order  as  enumerated.  Accordingly  the  son 
of  a  sister  may  be  the  first  heir.  It  should  not  be  objected,  that  the  reason 
of  the  law  prevents  this,  because  the  succession  of  a  son-in-law,  while  s 
brother  of  the  husband  exists,  is  contrary  to  rule.  Since  a  son-in-law  may 
regularly  succeed,  although  an  elder  brother  of  the  husband  be  living,  he  may 
also  regularly  succeed  in  preference  to  a  younger  brother  qf  the  hueband;  but 
if  the  text  be  revered,  the  order  of  succession  stated  therein  must  also  be 
respected.  Some  authors  so  expound  the  law.  But  that  is  wrong ;  for,  it 
is  improper  that  one  who  confers  less  benefits  should  inherit,  while  another 
who  confers  greater  benefits,  other  than  that  which  is  afforded  to  the  woman 
herself  by  means  of  obsequies,  is  living. 

Since  her  husband's  elder  brother  performs  obsequies  as  a  Mpittda,  and 
the  younger  brother  of  the  husband  confers  equal  benefits,  a  son-in-law  and 
the  rest  would  not  inherit  while  either  of  these  exist :  this  should  not  be 
affirmed.  The  younger  brother  of  a  husband  also  presenting  the  funeral 
cake  as  a  eopinda,  he  is  again  mentioned  as  a  son  bjf  fieti&n  of  law,  to  show 
that  his  oblation  of  the  funeral  cake  is  indispensable  :  and  thus  it  (bllows, 
that  the  husband  of  a  daughter,  and  others,  mentioned  in  a  single  text  as 
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heirs  of  a  mother-in-law  who  leaver  no  issue,  and  so  forth,  must  necessarily 
offer  the  funeral  oake.  Consequently,  the  necessity  of  conferrini^  benefits  on 
the  woman  herself  is  the  sole  cause  why  a  son-in-law  and  the  rest  rank  above 
the  elder  brother  of  a  husband.  It  is  therefore  demonstrably  just,  that  a 
son-in-law  and  the  rest  should  inherit,  although  the  elder  brother  of  the 
husband  and  other  heirs  be  living. 

But  others  hold,  that  a  son-in-law  does  not  inherit  if  the  dlder  brother 
of  the  husband  be  living,  for  he  is  not  a  kinsman  connected  by  the  funeral 
cake ;  but  he  inherit$  on  failure  of  the  husband  and  other  heirs  who  are  ex- 
pressly ordained  by  law,  the  succession  of  those  who  confer  benefits  being 
deduced  from  reasoning.  Among  sapindas,  tiie  younger  brother  of  the 
husband  has  the  first  claim ;  next,  the  sons  of  her  husband's  elder  and 
younger  brothers ;  on  failure  of  them,  the  son  of  the  husband's  sister ;  after 
him,  in  default  of  kinsmen  within  the  degree  of  Bapinday  or  o(  Bamdnbdaca, 
including  fourteen  persons  ascending  and  descending,  the  right  of  her  father's 
kinsmen  being  in  that  case  celebrated,  the  sons  of  her  brother  or  sister  inherit ; 
next,  on  failure  of  kindred  in  the  father's  or  mother's  families,  the  husband 
of  a  daughter  ;  and,  lastly,  the  highest  of  twice-born  men. 

That  is  denied ;  for,  in  the  line  of  sapindas,  there  is  no  proof  that  the 
Imshand's  younger  brother  shall  inherit  first,  although  his  father,  who  is 
nearer  of  kin,  be  living  ;  nor,  in  the  line  of  her  father's  kindred,  that  the 
sons  of  her  brother  or  of  her  sister  shall  first  inherit.  If  it  be  said  they  are 
preferable  heirs,  because  they  are  her  sons  by  fiction  of  law ;  it  must  be 
remembered,  tliat  all  sons,  secondarily  so  called,  take  tlie  heritage  immedi- 
ately after  a  true  son.  Hence  the  method  approved  by  JimutayIuana 
sliould  be  followed.  It  may  be  thus  stated  :  the  order  of  succession  corres- 
ponds with  the  doijree  of  benefit  conferred*;  first,  the  husband's  younger 
brother  inherits,  because  he  offers  a  funeral  cake  to  her  and  to  her  husband^ 
and  presents  oblations  to  three  persons  to  whom  cakes  were  to  be  offered  by 
her  husband,  and  to  two  persons  to  whom  they  would  have  been  offered  by 
her  son.  After  him,  the  sons  of  her  husband's  younger  and  elder  brothel's 
inherit  together;  because  they  offer  the  funeral  cake  to  her  and  to  her  hus- 
band, to  two  persons-  to  whom  oblations  would  have  oeen  presented  by  her 
son,  and  to  two  persons  to  whom  funeral  cakes  were  to  be  offered  by  her  hus- 
band. On  fiulure  of  those,  the  son  of  her  sister  inherits,  because  he  offers 
the  funeral  cake  to  her,  and  to  three  persons,  the  materital  grandfather  and 
the  rest,  to  whom  oblations  would  have  been  presented  by  her  son.  After 
him,  the  son  of  her  husband's  sister  succeeds,  because  he  offers  the  funeral 
cake  to  her,  and  to  three  persons,  her  father-in-law  and  the  rest,  to  whom 
oblations  were  to  be  presented  by  her  husbajid.  Since  the  husband  has  a 
weaker  claim  than  the  son,  it  must  be  inferred,  that  he  who  performs  rites 
incumbent  on  her  husband,  has  a  weaker  claim  than  he  who  fulfils  duties 
incumbent  on  her  son  :  this  order  of  succession  is  therefore  right.     So  JiM^- 

TAYADANA  and  RaOHUNA'TDANA. 

But  the  son  of  her  1  usband's  sister  also  performs  rites  incumbent  on 
her  son,  for  he  performs  the  irddd'ha  for  the  paternal  grandfather  and  other 
ancestors  of  her  son,  and  of  his  father.  Yet  the  son  of  her  husband's  sister, 
performing  rites  incumbent  on  both,  has  not  a  stronger  claim  than  he  who 
merely  performs  those  which  were  incumbent  on  her  son.  It  should  not  be 
answered,  that,  according  to  RAdHUNANDANA,  her  sister's  son  has  a  stronger 
claim  than  the  son  of  her  husband's  sister,  because  he  satisfies  six  ancestors 
of  her  son,  including  the  maternal  grandmother  and  the  rest,  while  the  other 
satisfies  four  ancestors  of  her  son,  the  paternal  grandfather  and  grandmother 
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and  the  rest.  Tlie  son  of  her  husband's  sister  is  &uperior,  because  he 
satisfies  six  ancestors  of  her  husband,  namely,  his  father  and  tlie  rest,  and  hid 
mother  and  so  forth.  Kor  should  it  be  argued,  on  the  other  hand,  that  his 
claim  is  completely  establitihed  in  right  of  his  satisfying  those  six  penM>n8. 
He  who  contents  four  persons  who  ought  to  he  satisfied  by  her  son,  is  infe- 
rior to  him  who  contents  six  persons  who  ought  to  be  satisfi^^  by  the  same.* 

As  for  the  observation,  that  a  sist  r*s  son  pei*forming  rites  incumbent 
on  a  brother  has  a  superior  claim,  because  a  brother  has  a  stronger  titk 
under  a  text  above  cited  (CCCCXCIII  2),  that  is  not  apposite  in  the  case 
of  wealth  received  at  the  time  of  marriage  in  the  form  called  Brahma  and  so 
fortli  ;  for  in  such  instances  the  husband  has  the  stronger  title. 

Since  the  lin»»  of  matt^rnal  ancestors  is  not  chiefly  considered,  the  son  of 
the  husband's  sister,  offering  the  funeral  cake  to  the  son's  paternal  ancestors, 
ought  to  be  first  heir,  under  the  rule,  that,  on  the  competition  of  chief  and 
subordinate  claimants^  the  office  devolves  on  the  chief  person.  Again ;  the 
son  of  the  husband's  sister  also  confers  favours  on  the  husband,  who  is  one 
of  two  persons  constituting  onr  body.     This  also  may  be  objrcted. 

On  failure  of  him,  the  brother's  son  inherits  the  separate  property  of  the 
womaTiy  because  he  offers  two  funeral  cakes,  which  would  have  been  present- 
ed by  her  son,  one  to  the  maternal  grandfather,  the  other  to  the  maternal 
great-grandfather,  and  because  he  also  offers  the  funeral  cake  to  the  woman 
herself.  In  default  of  him,  tiie  husband  of  her  daughter  inherits^  because  he 
offers  her  own  funeral  cake.  Jim^tatahana  adds,  *on  failure  of  these 
six  again,  it  must  be  understood,  that  her  husband's  father,  and  elder 
brother,  and  so  forth,  inherit  her  property,  the  succcbsion  devolving  on  the 
nearest  kinsman  related  by  the  funeral  cake.'  Consequently,  on  failure  of 
heirs,  including  the  husband  of  her  daughter,  the  succession  devolves  on 
sapindaa ;  and  the  father  of  her  husband  is  first  heir  to  her  estate.  Others 
say,  the  grandson  of  another  wife  of  her  husband  has  a  preferable  claim,  and 
next  the  great-grandson  of  another  wife,  becau!*e  they  are  heirs  of  her  hus- 
band. Immediately  after  her  father-in-law,  the  elder  brother  of  her  husband 
inherits ;  next,  her  father-in-law's  great-grandson  in  the  male  line,  because  he 
is  tlie  nearest  sapinda :  after  him,  the  pat  rnal  grandfather  of  l\^r  husband, 
or  his  issue;  next,  the  paternal  great-grandfather  of  her  husband,  or  his 
offspring;  and  so  forth,  including  fourteen  persons  ascending  and  descend- 
ing :  after  these,  h  r  kindred  on  her  father's  side,  as  far  as  the  tenth  person  ; 
after  them,  the  family  of  her  mother  ;  and,  lastly,  the  king  takes  the  CMtate, 
except  the  property  of  a  Brdhmani  woman.     This  brief  exposition  mfly  suffice. 

The  ground  of  this  order  of  succession  is  the  performance  of  obsequies  ; 
for  it  is  shown,  in  the  case  of  property  left  by  a  man,  that  heirs  succeed  in 
right  of  benefits  conferred.     On  this  subject, 

DXIV. 
The  Vishnu  pur  ana:— 'K  son,  a  son's  son,  tlie  son  of  a  grandson,  or 
like  them  a  brother  or  his  offspring,  or  a  sapinda  or  his  issue, 
become  entitled,  0  king !  to  perform  funeral  rites  : 
2.     On  failure  of  all  these,  the  offspring  of  a  samdn6daca  ;  or  after 
tJiemj  kinsmen  on  the  mother's  side,  connected  by  the  funeral  cake, 
or  by  oblations  of  water. 
*  1  suspect  an  error.    As  the  text  stands,  the  argument  is  inconsistent.      T. 
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3.  Bat  if  both  families  be  extinct,  the  rites,  0  king !  must  be  per- 
formed bj  women ;  or  the  obsequies  for  the  deceased  must  be  cele- 
brated by  intimate  companions. 

4.  Let  the  king  cause  obsequies  to  be  performed  for  him  who  leaves 
no  kinsmen  nor  wealth. 

Tlte  same  : — By  the  sapindas  and  sanUmSdacas  of  the  father  and 
mother,  by  intimate  companions,  or  by  the  king,  who  takes  an 
escheat, 

6.  The  first  rites  must  be  performed }  but  the  last  rites  shall  only  be 
celebrated  by  sons  and  the  rest.* 

First,  a  brother ;  next,  his  offspring :  the  apposition  of  the  terms  is  in 
the  sense  of  association ;  *a  brother  with  his  offspring:'  and  the  descendants 
of  a  brother  perform  obseqaies  According  to  the  dearee  q/*  proximity.  Next, 
a  sapinda^  namely,  a  father  and  the  rest,  and  their  issue,  including  females, 
that  if,  the  wife  of  a  sod  and  so  forth.  After  them,  the  offspring  of  a  gamd' 
nbdaea,  as  mentioned  in  a  text  of  law,  "the  relation  of  the  samdtMaeaSf  or 
those  connected  by  an  equal  oblation  of  water,  ceases  with  the  fourteenth 
person."  Next,  eapindas  and  samdnbdaeae  on  the  mother's  side.  If  both 
families,  that  of  the  father,  and  that  of  the  mother,  be  extinct,  obsequiea 
shall  be  performed  by  women,  meaning  daughters  of  the  family  and  the  rest ; 
on  failure  of  all  these,  by  intimate  companions,  that  is,  by  friends ;  in  default 
of  them,  by  the  king;  but  since  he  cannot  officiate  in  person,  he  must  cause 
obsequies  to  be  performed  by  the  intervention  of  some  man  equal  in  class. 

''  The  last  rites,"  subsequent  to  the  first  annual  obsequies,  that  is,  other 
annual  Mdd'hae  and  so  forth.  In  like  manner,  women  also  requiring  obse- 
quies, the  right  of  performing  for  them  ceremonies  relative  to  another  world 
should  follow  the  same  order.  But  in  this  case  the  terms  "  a  brother  or  his 
offspring,"  are  not  apposite ;  for  these  are  not  eopindas  of  a  worried  woman  : 
the  order  must  therefore  be  understood  with  the  omission  of  them.  On 
failure  of  kindred  within  the  degree  of  a  eamdnhdaea^  the  father  and  the  rest 
(meaning  his  kinsmen)  perform  obeequieSf  under  the  text  above  cited 
(DXIV  5).  So  Raohukaitoafa  ;  but  according  to  others,  because  reason* 
ing  shows  the  kindred  of  her  father  to  be  more  venerable  than  those  of  her 
mother.  On  failure  of  them,  the  kindred  of  the  mother,  and  the  most 
exalted  of  twice-born  men,  are  qualified  to  perform  obsequies  for  the 
deceased,  under  the  text,  "  on  failure  of  them,  the  highest  twice*born  man." 
They  inherit  the  estate  because  they  confer  benefits. 

Although  women,  included  among  these  remote  heirs^  may  perform 
funeral  rites  for  the  deceased,  under  the  text  of  the  Viihnu  purdna^ ''  on  the 
anniversary  of  decease,  the  last  rites  may  be  performed  even  by  women  ;" 
they  do  not  share  the  property,  for  a  text  expresses,  '*  distribute  not  wealth 
among  women^  ignorant  men,  and  such  as  neglect  their  duties." 

■^  The  Irst  ftmeral  ceremony  is  the  erematkmof  the  corpse;  the  middle  rites  consist  in 
gatheriog  the  ashes,  and  perfonnlng  the  obsequies  for  a  person  recently  deceased :  these 
extend  to  the  Ant  ammal  s'nUUPka :  the  last  rites  are  the  monthly,  arniual.  and  other 
obseqaies  for  ancestors  long  since  dead.  T. 
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Others  hold,  that,  the  claim  of  a  sister's  son  and  the  rest  follows  imme. 
diately  after  that  of  the  woman's  own  issue,  because  they  are  declared  equal 
to  a  son  :  their  claim,  as  befon?,  is  regulaUd  by  the  degree  in  which  they 
perform  rites  incumbent  on  a  son  ;  else  there  could  be  no  certainty  when 
these  persons,  not  mentioned  in  the  Vishnu  purdna,  would  have  a  right  to 
perform  funeral  rites. 

Raohuvakpaka  affirms,  that,  on  failure  of  heirs,  including  kinsmen 
bearing  the  same  family  name,  the  father  is  first  qualified  to  perform  the 
funeral  rites  for  a  woman  ;  on  failure  of  him,  her  brother ;  next,  the  son  of 
her  own  sister,  of  her  husband's  sister,  of  her  brother,  and,  lastly,  the  hu«. 
band  of  her  daughter,  under  the  text  of  SATAtAPA  :  after  these,  the  maternal 
uncle,  and  the  pupil  of  her  husband,  claim  that  right ;  and,  last  of  all,  other 
kindred  of  her  father. 

DXV. 
'Satatapa  : — A  maternal  uncle  sJudl  perform  tlie  obsequies  of  his  sbter's 
son,  and  a  sister^s  son  the  obsequies  of  bis  maternal  uncle ;  a  son-^n" 
law^  the  funeral  rites  of  his  father-in-law ;  a  pupily  those  of  his 
spiritual  teacher ;  a  grandson^  tlie  obsequies  of  his  maternal  grand- 
father. 

S.  The  funeral  cake  must  be  offered  to  their  wives  and  sisters,  to 
their  mothers  and  fathers :  this  is  a  rule  settled  by  law-giver  versed 
in  holy  writ 

According  to  his  opinion,  a  similar  order  should  be  understood  in  sue* 
cession  to  property.     Such  is  the  inheritance  of  separate  wealth  left  by  t 
married  woman :  however,  land  given  by  her  husband  does  not  devolve  on 
the  heirs  of  her  separate  property,  but  on  those  of  her  husband's,  under  the 
text  above  cited  (CCCCLXXYII  2)  ;  for  this  follows  of  course,  since  the 
precept  would  be  unmeaning,  were  the  heirs  of  the  woman  intended :  the 
legal  heirs  of  her  husband  must  therefore  be  understood.      This  text  is 
expounded  by  authors  as  relating  to  an  estate  devolving  on  a  wife  h^faHurs 
qfmale  issue.     Wealth  possessed  as  property  in  right  of  relation  or  affinity, 
i^  heritage  in  the  acceptation  of  the  word  (ddya) :  now  it  is  determinately 
connected  with  the  condition,  *  after  the  title  of  a  former  owner  has  expired:' 
hence  *'  a  gift  (day a)  or  heritage  received  from  her  husband"  in  effect  signi- 
fies wealth  received  in  right  of  her  connexion  with  him.      While  he  lives,  it 
must  be  preserved  with  frugality  y  not  dissipated  without  his  assent ;  but  after 
his  death  she  has  independent  power  over  it :  however,  though  she  have  such 
power,  her  enjoyment  of  it  is  alone  authorized,  not  lavish  expense  at  pleasure. 
Such  is  the  virtual  sense  ;  and  this  relates  only  to  immovable  prc^rty, 
according  to  the  Retndcara.     By  the  expression  in  the  subsequent  verse, 
*'  strictly  obedient  to  her  spiritual  parents,"  it  is  sugrgested  that  the  husband 
of  the  woman  is  dead ;  from  the  term  *'  childless"  it  follows,  that  she  is 
become  owner  of  the  estate :  and  this  text  is  propounded  by  CIttatava 
incidentally.     In  a  former  precept  (GCCCLXXV  3)  a  woman  had  been 
declared  to  have  independent  power  over  her  own  separate  property,  even 
though  it  should  consist  of  lands  and  houses  :  recoUectiitg  the  other  sorts  of 
wealth  held  by  a  woman  as  her  property,  the  legislator  sul^uis  this  text  to 
r<'gulate  her  dependence  in  res^pcct  of  Puch  wealth. 
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Must  not  t\m  text  relate  to  the  peculiar  property  of  women,  since  it  is 
placed  under  that  title  ?  It  should  not  be  answered,  wer3  it  so,  the  word 
**  childless"  would  be  unmeaning.  It  is  connected  with  the  terms,  "  strictly 
obedient  to  her  spiritual  parents  :"  thus  the  meaning  is,  if  a  son  be  living, 
she  is  subject  to  hiis  control ;  on  failure  of  him,  she  must  strictly  obey  her 
spiritual  parent.  To  the  doubt  thus  proposed  the  answer  is.  No ;  for  a 
question  requiring  solution  shall  prevail  before  the  title  under  consideration, 
lu  a  matter  which  bears  the  stamp  of  scripture.*  Thus  the  independent 
power  of  a  woman  over  her  peculiar  property  technically  so  called,  which 
she  possesses  as  her  own,  having  been  propounded,  a  question  arises,  what  is 
the  rule  in  respect  of  other  sorts  of  property  held  by  her  as  her  own  P  In 
fact  it  must  be  affirmed,  that  the  legislator,  speaking  of  lands  and  houses 
(CCCCLXXV  3),  does  intend  other  immovables  bt  sides  such  as  her  husband 
gave  her ;  else  it  would  contradict  Narsda  (CCCCLXXVI).  Again ;  a 
question  arises,  whether  the  rule  be  the  same  in  respect  of  immovables  given 
by  her  husband,  and  in  regard  to  other  sorts  of  property  held  by  a  woman 
as  owner  thereof  P  In  answer  to  the  question,  what  is  the  rule  respecting 
immovables  given  by  her  husband,  and  other  sorts  of  property  possessed  by 
her  P  this  text  is  cited  ;  and  the  gift  or  heritage  (dd^a)  of  her  husband  there 
signifies  his  wealth,  that  is,  the  property  of  the  wife  formerly  belonging  to 
him.  It  follows,  from  the  epithet  "  received  from  her  husband,"  that  she 
■  has  independent  power  over  wealth  devolving  on  her  from  her  father  and  the 
rest  by  failure  of  nearer  heirs. 

But  MiSBA  holds,  that  she  is  also  subject  to  control  in  respect  of 
immovable  property  descending  to  her  from  her  husband  through  the  inter- 
vention of  her  son,  in  other  words,  property  of  a  son  devolving  on  his  mother. 
JiMtrTATlHA.KA  aud  the  rest  affirm,  that  a  woman  is  subject  to  control  in 
respect  of  wealth  anyhow  devolving  on  her  alone.  Thus  "  childless,"  in 
the  text  above  cited,  supposes  property  descending  to  her  by  failure  of  nearer 
heirs.  Consequently,  immovables,  even  though  given  by  her  husband,  shall 
be  taken  by  his  heirs  only. 

A  husband  having  independent  power,  by  the  text  of  CiTTiTANA. 
(GCCCLXX),  over  wealth  acquired  by  his  wife  during  coverture,  and  a 
father  being  also  owner  of  wealth  earned  by  his  unmarried  daughter,  (for 
the  word  son,  in  the  text  of  MsNU,  Book  III,  Ch.  I,  v.  Lll  1,  signifies  both 
son  and  daughter,  since  it  is  not  determinately  restricted  to  the  mtueuline 
gender ;)  what  is  the  rule  concerning  property  acquired  by  a  widow  P  It 
should  not  be  answered,  her  brother  is  sole  heir,  because  none  can  contest 
his  claim,  since  her  husband,  the  only  obstacle  to  his  succession,  is  dead. 
The  brother  is  pronounced  heir  to  that  wealth  only  which  was  given  by  her 
parents  (DIX).  To  the  question  thus  proposed,  the  answer  is,  No  ;  for  it 
has  been  already  mentioned,  that  the  husband,  mother,  and  brother  are,  in 
every  instance,  heirs  on  failure  of  opponents. 

Again  ;  according  to  the  opinion  of  those  who  contend  that  the  legal 
heirs  of  the  daughter  succeed,  on  her  demise,  to  the  estate  of  her  father 
which  had  devolved  on  her,  wealth  descending  to  a  woman  in  default  of 
nearer  heirs  is  her  peculiar  property.  Even  in  that  case,  the  rule  of  decision 
is  this  :  the  mention  of  the  six-fold  property  of  women,  etftablished  by  authors 

*  And  therefore  a  text  should  be  so  expounded  as  to  satisfy  doabts  whicli  may  arise, 
instead  of  adhering  strictly  to  the  snbject  of  the  title  under  which  the  text  is  placed.    T. 
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to  be  an  <»xception  of  fewer  dutinctions,  relates  to  property  over  which  they 
universally  have  inoependent  power  by  the  tenor  of  the  precept.     For  the 
estate  of  her  father,  though  derolving  on  his  daughter  after  her  marriage, 
becomes  the  property  of  her  husband,  uince  he  w  declared  by  the  text  above 
cited  (Book  III,  Ch,  1,  v.  LII  1)  to  have  dominion  over  all  her  property 
excepting  the  six  sorts  specified :  but  that  precept  does  not  relate  to  the 
peculiar  possessions  of  a  woman,  since  it  is  opposed  by  a  separate  text. 
Thus  wealth  received  a  few  days  before  marriage  is  not  the  peculiar  property 
of  a  woman  in  the  technical  acceptation  of  the  term,  although  she  have 
independent  power  over  it.      In  like  manner,  sroce  the  husband  has  in  some 
instances  dominion  over  wealth  acquired   bj  his  wife,  a  widow  has  not 
universally  an  uncontrolled  power  over  her  own  acquisitions  in  general, 
although  she  sometimes  have  such  power.    Here  again,  although  the  husband 
have  a  title  in  the  wealth  acquired  by  his  wife  during  coverture,  bis  owner- 
ship is  subject  to  the  control  of  his  wife  ;  after  his  death,  it  shall  be  enjoyed 
by  her  alone ;  but,  if  she  die  before  him,  it  shall  be  taken  by  the  legal  hein 
of  her  husband  :  the  regular  claimants  of  a  woman's  separate  property  have 
no  right  in  this  instance.      If  her  husbaod  die  first,  her  acquired  wealth 
becomes  the  sole  property  of  this  woman,  who  earned  it ;  in  that  case,  it 
shall  be  taken  by  legal  heirs  of  her  peculiar  effects  :  but  if  the  wife  die  first, 
her  wealth  becomes  the  sole  property  of  her  husband,  and  shall  therefore  be 
taken,  after  hie  demiee,  by  his  legal  heirs.     If  partition  be  made  during  the 
life  of  the  married  pair,  such  wealth  shall  be  divided  between  them,  according 
to  the  opinion  of  those  who  contend  for  partition  between  husband  and  wife; 
the  sons  obtain  no  share  of  it,  since  no  text  ordains  their  participation. 
This  should  be  admitted,  because  legislators  have  delivered  no  other  rule 
concerning  wealth   acquired  by  women,  because  the  husband  is  declared 
to  have  dominion  over  it,  and  because  the  father  and  son  are  observed  to 
share  the  wealth  which  is  acquired  by  the  son.     Thus  sonae  authors  expound 
the  law. 

But,  according  to  JiBi^AvifiAHA,  Raqrwjlvdava,  and  the  rest,  the 
wife  is  sole  owner  of  wealth  acquired  by  her  even  during  coverture  ;  yet  she 
has  not  independent  power  over  it  so  long  as  her  husband  livea :  for  the 
negative  in  the  text  of  MekTT  (Book  III,  Ch.  I,  ▼.  LII  I)  eoBveys  the  sense 
of  imperfection.  Consequently,  they  have  no  wealth  exclusively  their  own  v 
and  the  imperfection  of  their  property  consists  in  the  want  of  uncontrolled 
power.  It  must  be  therefore  understood,  that  the  legal  heira  of  a  woman's 
peculiar  property  succeed  also  to  this  wealth.  Although  it  be  suggested 
that  the  same  should  be  likewise  affinncd  in  respect  of  her  father's  esUte 
devolving  on  a  daughter  by  failure  ^nearer  heirs,  still  we  do  not  investi- 
gate  this  claim,  because  it  is  asserted  by  JilrfTATlHAHA  and  RAeHUVAVDAVi, 
that  the  legal  heir  of  her  father  succeeds  to  that  estate. 

A  daughter  may  at  pleasure  give  away  to  any  person  whomaoever  the 
exclusive  property  of  her  mother,  which  has  devolved  on  her  ;  after  her  death, 
the  daughter's  son-in-law  and  the  rest  shall  obtain  that  which  hmi  not  been 
aliened.  It  should  not  be  argued,  that  a  daughter  is  only  permitted  to  wW 
for  life  the  peculiar  property  of  a  woman,  which  she  hoe  inherited,  like  the 
estate  left  by  a  man  io  which  ehc  hae  eueceeded.  That  has  not  beew  assefteii 
by  JiM^AVAHAWA  ;  and  no  reasoning  supports  it. 

THE  END. 
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of  natural  parents,  II.  328 

entitles  to  participation  of  adoptive 
father's  wealth,  II.  828 

ceremonies  to  be  observed  in,  II.  387 

see  Sons. 

Adultbbation. 

of  oils,  drues,  perfomes,  <&;c.,  pu- 
nishment for,  II.  79 

Adultebbss. 

who  is  an,  II.  170 

see  WiBE. 
Adultebines — see  Illboitihatechil- 

DBEN. 

Adybbsb  possession. 

when  creates  a  title,  T.  131 ;  II.  493 
in  what  cases  rights  of  owner  are 
not  affected  by,  11.  513 

Affinity. 

different  degrees  of,  II.  519,568 

AoE — see  Adolescence. — Childhood. 
Infancy,  &o. 

Agent. 

who  is  an,  IL  3,11 

Aobebment. 

non-performance  of,  II.  51 

do.      how  punishable  in  oertftin 
oases,  n.  57 
'  illegal,  how  punishable,  II.  61 


AaBICULTUBB. 

the  profession  of  the  third  tribe,  1. 10 

may    be    practiced    by    the    other 
classes,  I.  12,13 

is  followed  by  prudent  men  in  part- 
nership, I.  385 
Alienable  pbopebty» 

what  is,  I.  422 

AuBNATiON  OF  Pbopbbty — see  Pbo- 
pebty^Immotbable  Pbopbbty 
Alimony. 

in  what  proportions  allowed  II.  243 
Alluvion. 

in  what  belongs  to  the  king  and  in 
what  to  the  priest,  I.  445 

Ambbcement. 

what  is  the  first,  I.  239 
creditor  to  pay  when  work  not  sti- 
pulated is  exacted  from  debtor, 
I.  239 
to  be  paid  by  idle  worker,  I.  55 
do.        recusant  members  of  an 
association,  I.  55 

Amicable  Loans. 

when  not  to  bear,  and  when  to  bear 
interest,  I.  72 

Analogy. 

to  govern  in  what  cases,  1. 357 

Anchobites. 

are  excluded  from  inheritance,  II. 

440 
heirs  of,  in  what  order  to  take,  II.  577 

Answeb. 

what  decreed  a  special  plea,  I.  250 
Apostates. 

excluded  from  inheritance,  II.  434 

are  deemed  slaves,  II.  14 

from  religious  mendicity,  t<o  be  ban- 
ished, II.  16 

Appeal. 

to  judicature  to  contest  demand,  I. 

246 
from  former  decision,  I.  250 
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Appbentices. 

in   arts  and  sciences  to    labor    in 

teacher's  house,  II.  6 
classed  among  those  who  work  for 

wages,  II.  2 

ABTISA178. 

who  are,  I.  387 

to  be  obliged  to  adhere  to  their  pro- 
fession by  the  king,  II.  55 

the  power  of  the  okiefii  of  associa- 
tions of,  II.  59 

ASSBHBLIBS. 

promiscuous,  II.  60 
AssiGNMBKT— see  Bond— Debt,  Sfc. 

AS8D0IATE. 

refusal  to,  by  one  who  usually  eats 
off  the  same  vessel,  11.  60 

ASSOBCIATION. 

for  mutual  defence,  &o.,  II.  61,53,57 
what  is  common  stock  or  debts  of, 

II.  62 
things  borrowed  on  pretext  of  beuig 

required  for  an,  II.  63 
punishment  for  recusant  members, 

II.  55,57,58 

do.     for  separating  &om,  II.  58 

do.    for  embezzling  property  of, 

11.58 

do.     for  conspiring  to  injure  one 

II.  60,61 
chiefof,  duties  and  powers,  II.  59 
to  be  maintained  in  suitable  places 

by  king,  II.  55,56 
see  Compacts. — Abtisans. 
Attbstatiov — see  Contbact. 

Attested  Wbitikgs. 

their  force  as  respects  evidence,  I. 
18 


Bail --see  Sbcubity. 
Bailment. 

different  kinds  of,  I.  269 

of  effects  with  one  in  whom  confi- 
dence is  reposed,  I.  270 

under  seal,  without  mention  of  con- 
tents, &c.,  I.  271,272 

by  deposit  with  privacy  in  house 
of  another  to  deceive  heirs,  &/Q,,  I. 
272 

deposit  of  absentee — ^pledge — ^loan 
for  use — deposit  for  commeroe, 
&c.,  I.  273 

for  delivering  to  another  on  certain 
oonditioiM,  L  273 

with  an  artist,  I.  274 

of  stolen  property,  I.  300 


BkaMEVT^(eoniinued,) 

to  be  proved  by  ordial  in  case  of 
dispute,  I.  276 

with  whom  should  be  made,  I.  277 

attested  and  unattested — before  wit- 
nesses and  privately,  I.  277,279 

delivery  how,  and  to  whom  to  be 
made,  I.  278-281 

to  heir  of  deceased  bailer,  I.  282 

when  bailee  not  responsible  for  loss 
or  damage,  I.  284,285;  11.  43 

see  Dbposits. 

Babtbb. 

what  constitutes,  and  how  governed, 
11.82 

BASTABD-'See  iLLEGiTIMATECHILDSEK* 

Benbfactob. 

what  is  an  acknowledgment   to  a, 

1.451 
gifls  to,  cannot  be  resumed,  I.  449 

Bequest. 

what  it  signifies,  II.  192 

Bbtbothed  damsels. 

to  be  married  to  betrotbed*s  brother, 

if  betrothed  die,  II.  173 
see  Mabbiagb. 

Blemish. 

penalty  for  concealing,  in  commodity 

sold,  II.  76 
do.    for  delivering  property  with, 

while  specimen  was  free  from 

it,  n.  76 
do.    for  selling  commodity  with, 

as  unblemished,  II.  76 
do.    for  concealing,    on    part  of 

bridegroom,  II.  180 
do.    for  giving  damsel  with,  in 

marriage  without  d^Bclositiir  it, 

11.178 
do.  bride  with,  may  be  abandoned, 

on  discovery  thereof,  IL  178 
see  Inhebitancb. 

Blind. 

ezclnded  from  inheritance,  but  enti- 
tled to  maintenance,  II.  425,246 
Bond. 

what  is  a,  1. 17 

form  of,  I.  65—68 

attestation  by  witnesses,  I.  18,19 

when  in  handwriting  of  paitj,  is 
evidence  of  contract,  1. 19 

renewal  of  contract  by,  I.  61 

lost,  destroyed,  &c.  I.  266 

see  Iif  tbbbst. 

Bondaob— -see  Slayebt. 

BOffBMAJD. 

emancipated,  if  she  btar  a  son  to 
.her  master,  II.  26 
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Books. 

not  divisible  lunoDg  htm,  U.  476 
Booty. 

what  proportioii  to  be  given  to  king 

and  what  retained,  I.  393,394 
how  to  be  shared  by  irregular  sol- 
diers, &c.,  1.  893,394 

Boundary. 

effect  of  a  river  being  the  boundary 
of  land,  I.  445 

Bbeach  op  Aobeembkt. 

penalties  and  forfbitnres  to  be  incur- 
red for,  of  various  kinds,  1. 61 — 64 
see  Con  TBACTS— Association,  Ac. 
Bbibe. 

receiving  of  by  arbitrator  or  mid- 
dleman, I.  462 
Bbide. 

qualities  required  in  the  selection  of 

a,  II.  179 
with  blemish,  may  be  abandoned  on 

discovery  Uiereof,  11. 178 
see  Mabbiage. 

Bbidboboov. 

qualities  required  in  the  selection  of 

a,  II.  180 
concealing  blemish  how  punishable, 

11.180 
Bbothebs. 

may  divide  estate  afler  death  of  both 

parents,  II.  284,285 
distinguiHhed  for  science,  skill  in  arts, 

&c.  to  have  a  larger  share,  II.  287 
assets  to  be  shared  equally  and  debts 

paid,  II.  285 
posthumous,  share  to  be  reserved 

for,  in  case  of  mother's  pregnancy, 

11.290 
to  perform  ceremony  of  investiture, 

&c.  if  not  performed  before  father's 

death,  II.  296,298,300 
of  unequal  class,  how  partition  to  be 

made  among,  II.  306,307 
are  heirs  to  each  other  on  failure  of 

male  issue,  11.  552 
if  reunited  inherit  before  others,  11. 

553 
of  whole  blood  inherit  before  those 

ofhalfblood,  11.564 
by  religious  duties  are  heirs  to  a  per- 

petiml  student,  U.  577 
see  Sons. 

Bull's  hide  of  Land. 

what  measure  is  expressed  by>  L  147 
BuBNiNo  OF  "Widows. 

with  deceased  husband^  a  virtaoos 
act,  II.  153 

see  Sutti. 


O. 

Calumniatino. 

a  damsel,  punishable  by  fine,  II.  173 
Captives. 

taken  in  war,  are  declared  slaves,  H. 
14 

Ca^biubs— see  Bailment. 

Cattle. 

attendance  on,  duty  of  the  mercan- 
tile elass,  I.  10 

may  be  lent  on  interest,  I.  27 

hired  and  not  taken  to  be  paid  for 
how,  II.  46 

hire  to  be  paid  for  so  long  as  resto- 
ration is  delayed,  II.  ^ 

servants  in  charge  of,  wages  and 
privileges  of,  IL  63 

servants  bound  to  protect  and  when 
liable  for  loss,  &c.,  II.  84—88 

what  evidence  to  be  produced  of, 
dying  naturally,  II.  89 

misehief  done  by,  when  excused  and 
when  punishable,  II.  92—102 

trespass  by,  not  punishable  in  what 
cases,  n.  102—106 

pasturage  for,  space  in  village,  <Stc.,  to 
be  allotted  for,  II.  89 

CXLEBAOT. 

preferable  to  an  ill-assorted  marriage, 

II.  177 
Cebbuonies. 

certain  to  be  performed  by  whom 

U.  301 
see  other  special  heads. 

Childhood. 

period  of,  I.  202 

Childben. 

cannot  in  general  contract  debts,  I. 
14 

City. 

what  is  a,  II.  91 

ClANDBSVIHB  TAKXNe. 

does  not  carry  interest  with  it  before 
demand,  I.  90 

Co-hbibs. 

rights  of,  II.  605 
answerable  for  joint  debts,  1. 196 
not  liable  for  expenditure  prior  to 
nartition,  II.  303 
ao.    except  in  what  cases,  II.  480 
see      Pabtition.— Pabcenbbs. — 

COPABCENEBS — HeIBS,^. 

Collatbbal  Succession.— see  Succes- 
sion. 

CotfHSBCE, 

profession  of  the  3d  tribe,  1. 10 
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COMMODITT. 

moveable  and  immoveable  effects  are 
regarded  as  a,  II.  65 

see  IMTEBEST. 

Communities. 

government  of,  II.  59 

Compacts. 

implying  contingenoien  between  two 

parties,  II.  63 
among  many  contraotbg  parties,  II. 

51 
see  AssooiATiOK. 

Companies— see     Assocution — Abti- 
SANS,  &o. 

Conquest. 

rights  and  dnties involving  on,  1. 397 

GONSANOUINITT. 

what  oonstitntes  the  ties  of,  II.  519 

Contracts. 

should  be  in  writing,  attested.  Sic,, 

1.19 
form  of  attestation,  &c,  I.  21 
bonds,  &c  destroyed,  Stc.,  others  to 

be  given  instead,  I.  266 
may  be  rescinded  within  what  period, 

II.  66,74. 
are  void  if  obtained  by  force,  I.  305 
if    made    during   intoxication,  in- 
sanity, infancy,  Ac,  I.  306,461 
perturbation  of  mind  invalidates,  11. 

209 
in  case  of  sale  without  ownership, 

1.315 
are  valid  according  to  priority  of 

date,  I.  317 
penalty  for  rescinding,  11.  66,71 
breach  of,  see  Bbbach  of  Aobbe- 

MSNT. 

see  Association,  <bc 

CONTBOL  AND  DEPENDENCE. 

who  are  under,  I.  412,459 

CONTETANCB. 

of  land,  formalities  in  respect  of  the, 
1.441 

COPABCENEBS. 

cannot  be  sureties  or  witnesses  for 

each  other,  1. 161 
seeCo-HEiBS. 

CopoBAL  Intebest— see  Intbbest. 

COBBBCTION. 

of  wife,  SOD)  pupil  or  servant,  IL  4. 

COBBODT. 

formalities  to  be   observed  in  the 
assignment  of  a»  L  442 

CopvTBBnaTnia* 

dTarlides,  how  punishable,  II.  79 


Cbbmation. 

of  corpses,  II.  154 

Custom. 

what  is,  and  its  force,  I.  41,< 
116,383,421 


Dauohteb. 

inherits  on  failure  of  male  isnie, 

II.  339,352,542 
appointment  ofl  to  raise  up  son  to 

her  father,  II.  340,354 
appointed,  rights  of  an,  II.  337—357 
sons  of,  riffhts  of,  II.  337—340 
sons  of  inherit  after  daughters,  IL 

548 

Debts. 

who  not  liable  for,    contracted  by 

themselves,  I.  16 
contracted  by  others,  1. 194,198,199, 

201—208,215 
what  do  not  involve  others,  1. 210,214 
contracted  jointly  and  severally,  who 

liable,  1. 199 ;  II.  479 
by  wives,  &c,  liability  of  husbiod 

I.  215,218—221 
who  liable  for,  contracted  by  others, 

I.    15.185—199,203—208,215- 

229 ;  II  282,480 
in  what  order  payable  and  sooree, 

I.  184,185,253—258 
when  payable  by  instalments,  1. 239 
payment  hj  assignment,  of  future 

mcome,  1.  446 
what  sum  inclusive  of  interest  re- 
coverable, I.  243 
when  "  wheel  interest"  payable  oo, 

1.242 
if  time  not   specified,  payable  on 

demand,  I.  183 
renewal  of,  I.  243 
discharge  on  payment,  I.  258—264 
non-|>ayment  may  be  enforced  by 

action,  artifice,  arrest,  ftc  I*  230 

—236. 
do.  by  personal  labor,  I.  237—239 
suits  for  recovery  of,  and  consequen' 

ces  to  debtor,  I.  246-- 248,250- 

252 
when  forfeited  byoreditor,  oonsequen- 

ces  of  false  daim,  &o.,  1. 249-262 
sesLoAM. 

Dbvtob. 

no  redress  in  what  cases^  1.  241. 

Deeps. 

are  written  memorials  of  contract,  I. 

19-23 
inaccessible,  or  informal,  Ao>,  1. 265 
ofgifl,I.419 
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DSFUCi-TIOK. 

of  a  virgin,  ponishmeni  for,  II.  173 

Dbfskcb. 

eetabliBhments  for  motoftl,  II.  53,57 

Dbgsadation. 

confleqaences  of,  II.  423. 

Deposits. 

several  sorts  of,  I.  269 
recovery  of,  I.  285 
or  earnest  money,  II.  77. 
see  Bailmbkt. 

DSSBBTION. 

of  bosband,   ander   wbat    droum- 

stances  justifiable,  II.  164 
of  wife,  II.  129,135,178 

DiscHABGB— see  Dbbts. 

DiSBASBS. 

considered   as  tokens   of  sin,   II. 

432 
cause  of  disinberitanoe,  II.  422,426, 

481 

DiSINHXBITAKCB. 

causes  of,  II.  422—443 

DlYIDBND. 

payments  to  be  made  by,  in  wbat 
cases,  I.  255. 

DrvoBCB. 

oiroumstanoes    nnder    wbicb,    may 
take  pUce,  11. 129 

DOCUMBHT. 

disputed,  bow  to  be  proved,  I.  265 
lost,  ^.,  to  be  restored,  I.  266 

Donation — see  Gift. 

DUPLICATB. 

of  document  to  be  given  wben  lost, 
Ac.,  I.  266 


Eabnbst. 

for  repayment  of  loan,  I.  144 
money,  twice  tbe  amount  of,  to  be 
forfeited  when,  II.  77 

Effbcts— see  Pbopbbtt. 
Eldbst  son. 

to  manage  family  afiairs,  in  case  of 
prodi^ty,  &c.,   of  father,   II. 

to  have  greater  share  than  other 
sons  on  partition  of  patrimony, 
II.  233 

Elbphants. 

trespasses  by,  II,  104 

Emancipation. 
ofsbivee,  II.  18 

see  BONDMAID-'SBBTIttrDX. 


Embbzzlbmbnt. 

of  goods  belonging  to  an  association 

II.  68 
of  effects  appertaining  tocoparoeners, 

Endowhbnt. 

for  the  support  of  priests,  II.  52,58 

Endobsbhbnt. 

of  partial  payments,  I.  259 

Enfbanchisbmbnt— see      Ekancipa- 
tion. 

Equity  of  Rbdbmption. 
when  extinguished,  1. 132 

ESCHBATS. 

on  failure  of  heirs,  II.  569 

ESTATBS. 

may  not  be  wholly  aliened,  I.  406 
See  Pbopbbtt. 

Eyxdbnce. 

written,  of  how  many  kinds,  1. 18 

of  how  many  witnesses  generally 
necessary,  1. 19 

written  to  prevail  over  oral  testi- 
mony, 1. 151 

documents    disputed,    how   to   be 
proved,  I.  265 

presumptive,  II.  503 
Eunuchs. 

excluded  from  inheritance,  11.  425 
Examination. 

prior  to  purchase  of  commodities, 
IL  69  ^ 

time  within  which  to  be  made,  II. 
67 

Exclusion. 

from  inberitanoe,  II.  422 
from  participation,  U.  439 

ExcLusiYB  Acquisition— see  Pbopeb- 
tt. 

F. 

Factobs. 

different  classes  of,  11.  2,11 

FALSB--see  Wbights  and  Measubbs, 

Family. 

obligation  of  maintaining  the,  I. 
410,411 

Fathbbs. 

to  participate  in  aequisition  of  their 

children,  II.  269 
and  sons  have  equal  dominion  over 

certain  kinds  of  property^  L  440; 

n.257 
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FATHBB9-'(c(m<»«twrf.) 

entitled  to  double  share  of  patri- 

inonv,II  264 
not  liable  for  debts  of  son,  I.  &16 
inherit  when,  on  failure  of  prefer- 
able heirs,  11.  550 

Pkks. 

towards  defraying  charges  of  judica- 
ture, I.  261. 
to  an  umpire,  I.  452. 

FOBECLOSUBE. 

of  a  mortgage,  I.  132 

FOBBIGN  COUNTBY. 

what  is  a,  I.  358. 

Fbauds. 

in  purchase  and  sale  punished,  II. 

76.79 
in    weight*,    &c.-^see     Weights 
AKD  Measubes. 

Fbaudulent  Claim— see  Plaintiff. 

FuNBBAL      Cbbbmonies— see     Obse- 
quies. 


O. 


Gift. 


law  respecting,  I.  399  et  seq. 

for  religious  usen,  I.  400 

of  son  in  adoption,  X.  407. 

acceptance,  I.  440 

by  the  king,  I.  442 

benefits  to  giyer  and  evils  attendant 

on  withholder,  I.  442—448 
resumption  of,  I.  444 
void  and  voidable  when,  I.  448,453 

—466 ;  II.  317 
valid  or  recoverable,  I.  449—463 
giver  and  receiver,  of  an  illegal,  I. 

465 
to  absentee  to  whom  to  be  delivered, 

n.  190 
to  deputies  of  a  community,  IT.  61 

see  Nuptial  Gifts — Gbatuitibs — 
Pbopebty. 

Goods. 

trial  and  examination  prior  to  pur- 

<^ia8e,  II.  67^ 
see  PuBCHASE— Sale,  &o. 

Gbandsons. 

entitled  to  share  of  their  fathers,  11. 
240 

Gbatuitibs. 

distributed  among  priests,  Ac.  I. 
364,380 

GUABDIAK. 

of  a  widow  liable   for   husband's 
debts,  I.  220 


QvA:RDiAS''(continued.) 

of  an  estate  must  pay  debts,  L 

220 
of  women*  who  is  the  natorsl,  H. 

109,111. 
of  a  minor,  II.  574 


Half-blood. 

inherit  immoveable  property,  except 

when  II.  559 
to  take  after  whole  blood,  IL  554 

Hablots. 

when  excused  from  attendance,  II. 
48 

Hedges. 

to  be  planted  round  fields,  <&c.  11. 94 

Heibs. 

may  divide  inheritance,  11.  285 

liable  for  debts  I.  220. 

bound    to  perform    obsequies,  11. 

576 
collateral  succession,  11.  522 
rightsofoo-,  11.505 

Hebdsmen. 

wages  of,  II.  83 

Hebeditabt  Pbiests. 

law  respecting,  I.  375 
Hxxitaob. 

what  is  an,  11.  193 
Hebhit. 

who  are  heirs  of,  II.  577 

excluded     from     inheritance,    H 
440 

HOBSES. 

trespass  of,  II.  104 

HUSBAKD. 

duties  of  a.  n.  107 

wife  may  abandon  when,  IT.  180 

partition  does  not  take  place  between 

wife  and,  II.  253 
not  liable  for  wife's  debts,  1. 215 

Htpocbites. 

disinherited,  II.  426 


Idiots. 

disinherited,  n.  426 

iLLieiTIMiTB  CHILDBBV. 

belong  to  two  classes,  n.  110. 
not  to  be  admitted  into  society,  H. 

170 
when  children  by  a  brother  are,  H. 

361 
belong  to  their  natural  fieiUier,  il* 

368 
see  Spubious  offspiino. 
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IhMOYBABLE  FfiOPSBTY. 

the  whole  inalienable,  I.  411,  422 ; 

n.  259 
when  may  be  alienated.  1 458 
heirs  hsTe  a  lien  on»  I.  422,436 
co-heirs    mnj    sell    ^eir    several 

shares,  II.  605 
heritage  of  brothers,  11.  559 
see  Pbofkbty. 
Impoteitcy. 

what  it»n.  436 

Ikcontinencb. 

law  respecting,  II.  162 
Ikpanty. 

period  of,  I.  202 

see  MitlOBa. 

Inbanticidb. 

when  a  woman  is  deemed  guilty  of, 

n.  131 

lKVn>BLITY. 

how  punishable,  11. 135 

iNHBBlTAlfCB. 

law  relating  to,  11. 183 

whole   brothers  to  take  befote  the 

half-blood,  n.  554 
exdnsion  f^om,  11.  422 
lights  of  co-heirs,  11.  505 
of  anchorites,    devotees,    &/6^    11. 

577 
see  SiTCCBBSioK^FABTiTicnr,  i&c. 

Institutes. 

oflaw,  I.  28 
Intoxicating  liquobs. 

wives  addicted  to,  how  to  be  dealt 
with,  n.  132, 149 

Intebebt. 

in  general,  I.  24 

special  forms  of,  I.  38 

specially  authorised  and  prohibited 

on  the  limits  of,  I.  78,^42 
debts  bearing  no,  I.  90 
on  pledges  when  forfeited,  1. 103 
Invbstitubb. 

with  sacrificial  thread.  H   296 — 
301 

J. 

Joint  Pbopebty. 

cannot  be.  sold,  &c.,  without  consent 
of  co-parceners,  I.  303, 402 
Judge. 

who  is  a,  I.  296 

JVBISPBUbSNCB. 

founded  on  reasofib^  no^t  ttn  reve- 
lation, I.  436 


Kinsmen. 

who  are,  H.  519 

allied  by  the  funeral  cake,  II.  196, 

564,567 
by  common  obhilio&  of  water,  n. 

519,568 

Labobbbs. 

different  sorts  of,  11.  9 

LaNBBB    ESTATBS.^^ee     ImCOVEiBLE 

Pbopebty. 

Lepbosy. 

descriptions  of,  II.  429 
deprives  sufferer  of  certain  privileges 
11.429 

Litigation. 

between  eertasn  ferties  prohibited, 
n.  4, 107 

LrVELIttOOD. 

of  the  several  olassey,  1. 10^12,426 

Loans.  ^ 

on  interest,  I.  6,  9 

in  kind,  L  19,27 

for  use,!. 72,75.76,273 

capital  to  be  augmented  by,  I.  11 

to  women  slaves  or  children,  <&c., 

forbidden,  L  14,16 
to  servants  &c.,  for  subsistence  of 

family,  I.  15 
security  and  written  contraeta  for, 

L16 
amicable,  I.  23,72 
see  Debts. 
Loss. 

on  commodities  withheld  or  refused, 

u,n 

of  a  pledge  bars  interest,  I.  103 

Lots. 

cast  to  ascertain  the  several  proper- 
ty of  co-heirs,  n.  194 


Madken. 

disinhetfted,  II.  496 

Maintenance. 

assured  to  a  wife,  IT.  123,441 
adsTgned  to  infants,  certain  relations, 

Ac.,  n.  239 
assigned  to  those  excluded  froBi  in* 
heritance,  IL  425,426,^6 
MAitmrrt. 

when  attained,  I.  202,412 
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MaLB  I88UB. 

desirable  for  the  Hake  of  obsequies, 

n.  201,242,418 
by  malefl  inherit^  IE.  195 
Mak  akd  Wipe. 
daties  of,  IE.  107 

see  HUSBAKD— WiFB. 

Manaobmebt. 

of  estate  to  whom  entrusted,  11. 
199 

MlNTTMISSIOK. 

of  slaves,  11.18,28 

Mabebt  pbices. 

to  regulate  sale  and  purcliaie,^II. 
81 

Mabbuob. 

forms  of,  n.  613 

what  ceremony  completes,  11.  173 

in  the  same   primitive  stock,  U. 

177 
necessary  to  order  of  a  householder, 

re-  within  what  period  in  conse- 
quence of  husband  being  absent 
and  unheard  of,  IT.  165 

second,  who  considered  as  twice 
married,  XL  169 

g^vin^  and  aooeptinff  a  woman 
agamst  her  consent  forbidden,  U. 

1£a8TBB  and  Sebyabt. 
law  relating  to,  IE.  1 

Meadows. 

mischief  done  to,  U.  92,99 
Mbbitobious  Gibts — see  Gift. 

Militaey  abbat. 

without  cause  prohibited,  U.  60 

MiKOBITT. 

period  of,  I.  202;  XL  412 

MiiroBS. 

lending  money  to,  forbidden,  1. 14^ 

16 
not  liable  for  debts  of  father,  I.  201 
valuable  loans  to  be  recovered  through 

guardian,  I.  14 
see  MiNOBiTY. 

MOITBT  LBVDIHa. 

mercantile  class  to  trade  by,  1. 10 
capital  to  be  increased  by,  X.  11 

MOKTH. 

how  reckoned  in  civil  transactions, 
1.29 

MOBTOAOB. 

nature  of  a,  L  101 
loss,  ^.,  arising  from  careleflsness 
Ac.,  1. 112 


MoBTOAOB— (c(m/ti»tfec{.) 
redemption,  X.  118 
foreclosure,  X.  132 
validity  of  a,  X.  144 
of  same  thing  to  two  or  more  crsdl- 
ton,  L  147,148^1 

MOTHBBS. 

not  liable  for  sons'  debts,  X.  215 
entitled  to  share  on  partition  b? 

father,  n.  243 
inherit  on  failure  of  preferable  hein, 

n.  550 
step-  share  to  be  allotted  to ,  XL  844 
MoYBABLB  Pbopebty— see  PBOPEXn. 

MUBICIPAL  COBPOBATIONS. 

to  be  formed,  Ac,  XX.  53 

ar. 

Nephews. 

when  entitled  to  share  on  partitioD, 

n.24i 

inherit  on  fiulure  of  nearer  heirs,  XL 
560 

may  be  adopted,  XX.  403 
Nuptial  Gifts. 

gratuities  not  to  be  taken  by  father, 
n.  175 

carry  no  interest,  X.  96 

not  alienable,  X.  422 

personal  property  of  wife,  L  436 

cannot  be  taken  back,  X.  449 

lover  may  take  back  on  death  of  be- 
trothed, XX.  619 

O. 

Obseqtties. 

not  to  be  performed  for  whom,  n. 

429,431 
who  to  perform,  XX.  576 
mother  to  share  in  benefits  of  what 

is  given  for  the  monthly  rites, 

n.609 
how  to  be  performed,  11.  609,624 
Obdbal. 

proof  by  when  to  be  resorted  to,  X. 

276,333,345;  H.  292 

Obnamebts. 

.peculiar  property  of  the  wife,  XL  592 

Outcasts. 

disinherited,  XX.  423 
obsequies  refused  to,  XX.  431 


Pabahoxtbs. 

of  widows  liable  for  debts  of  hsi- 

band,  I.  223 
see  Debts. 
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PlBOBHBBS. 

living  abroad,  entitkdto  share  on 

retam,  IE.  511 
re-nniou  of,  U.  553 
see  Co-HBiBS.— PAiTiTioir,  Ac 

Pabtitiok. 

law  respecting,  of  patrimony,  IE.  183 
what  property  is  not  subject  to,  IL 

443 
what  property  is  subject  to,  11.  478 
during  lifetime  of  father  can  only  be 
with  hisconsent,  H.  196,197,199, 

by  father,  U.  204,237,  et.  eeci. 

do.  to  be  goTerned  by  law  of  inheri- 
tance in  what  case,  11.  208 

portion  of  eldest  son,  H.  204,207, 
et  seq. 

portions  how  regulated  among  ute- 
rine kindred,  n.  215,223,231,532 

amonff  brothers,  U.  220,284 

do.  afler  re-union,  U.  213,553 

after  re-union,  U.  579 

^tribution  of  effects  concealed,  IE. 
484 

dubious,  n.  491 

how  proved  if  disputed,  U.  484  et. 
seq. 

rights  of  co-heirs  after,  U.  505 

share  of  parcener  abroad,  11.  511 

see  Ikhsbitahob. 

Pabtkbbs. 

advantage  of  aasociating,  L  341,348 
suspected,  to  be  cleared  by  ordeal,  1. 

345 
ne^igence  causing^  loss,  L  347. 
rewani  for  preserving  common  stock, 

1.348 
expulsion— proxy,  I.  351 

Pabtnebship. 
in  trade,  I.  341 
among  priests,  I.  360 
in  money-lending,  I.  381 
in  husbandry,  I.  385 
in  arts,  I.  387 

among  mnsicianiL  Ac.,  I.  392 
among  robbers,  1.  393 

Pastubb. 

space  to  be  allotted  for,  U.  90 

Patbnts. 

for  land,  I.  442 
Patbimoky— see  Pabtitioh— Ihhbbi- 

TAKCB. 

Plaihtift. 

making  unjust  claim,  I.  248,252 

PLBDeXS 

to  be  received  for  loans,  L  16 


Plbdgbs— («wi<»«itt«rf.) 

interest  to  be  taken  in  what  case 

with  and  without,  I.  30 
nature  of,  1. 101. 
lost  or  damaged,  I.  112 
redemption  of,  1. 1 18 
only  to  be  taken  from  kinsmen,  Ac, 

1.383 

see  MOBT&AGB. 
POBSBSSION. 

of  pledge  authenticates  contract,  I. 

115,144 

do.  prior,  to  prevail,  I.  148 
when  creates  a  title,  II.  513 
when  does  not  affect  title,  11.  513 
adverse— undisputed,    I.    131,438, 

513 

POBTHUMOUS  CHIIrD. 

share  to  be  allotted  to,  11.  290 
Pbbcbdbkob — see  Sbviobitt. 

Pbbobptob. 

heir,  on  failure  of  kin,  11.  569 
do.  to  hermit  in  preference  of  all 
claimants,  11.  577 

Pbbsidbut — see  Association. 

Pbbsbhts — see  Girr. 

Pbicss. 

of  commodities  when  not  and  when 
to  bear  interest,  I.  73,  90 

purchase  or  sale  ot  things  having  fix- 
ed, may  be  cancellea  by  return 
of  things,  n.  73 

combination  to  maintain,  11.  80 

Pbibsts. 

inherit  on  failure  of  other  heirs,  11. 

569 
property  of  cannot  escheat,  I.  356 ; 

n.572 
officiating,  sorts— duties,  I.    375; 

n.52 
office  devolve  on  heirs,  I.  377 
appointed  for  a  town  or  village,  11. 

52 
partnerships  among,  I.  360 
strotriya,  I.  311 

Pbimogbnitube. 

deductions  in  right  of,  11.  212,222, 

231 
to  be  forfeited  when,  11.  222 
in  case  of  twins,  IL  231 
do.  how  to  be  applied  according  to 
some  authors,  II.  236,252 

Pbiobitt. 

of  hypothecation,  1. 147 
of  possession,  1. 148 
of  debts,  I.  253 
of  contracts.  I.  317 


Digitized  by  VjOOQ IC 


638 


iHDiZ. 


Peofbssions. 

of  the  Myend  cUssefi,  1. 10,12,426 
of  the  higher  forhidden  to  an  infe- 
rior oUss,  I.  365 

PEOMI8B8. 

law  retpecting,  11.  61,63 
of  money,  carry  no  interest,  I.  90,96 
nothindbg  when,  I.  420,448:  11 
177 

unfalfilled  and  broken,  L  444 ;  H. 

68  ' 

Pboof. 

in  general,  I.  333 
by  eyidenoe  written  or  oral,  I.  23 
pfadebt,  I.  208 
in  a  dbpnted  case,  I.  266 
of  contested  partition,  11.  401,496 
Pbopbbty. 

in  the  soil,  I.  306 

means  of  acquiring— lairfahwM,  Ac. 

I.  426,487  5  n.  90 
acquired  by  nefarious  means,  I.  319 
gained  or  reooyered,  IL  266 
acquired  by  coparceners,  11. 194^10 

236,273,301^444  ' 

unalienable,  I.  399 
alienable,  I.  422 

alienation  can  generally  only  be  by 
coparceners,  I.  303,401.406.438 

do.    m  case  of  necessity,  I.  406, 
468 ;  n.  607 

^o- <>^|»nd,  Ac,  by  single  owner, 
1*  411 
resiffuation  of,  11.  197 
peculiar  of  a  woman,  I.  92 ;  II.  299, 

684 
see  Ihhoybablb  Pbopbbtt. 

Pbopbibtabt  right. 
how  annulled,  II.  268 

Pupils. 

are  seryants,  11.  3 
heirs  on  failure  of  kindred,  Ac..  II. 
669 

do.  to  anchorites,  in  preference  to 
all  claimants,  n.  677 

PUBCHASE. 

law  relating  to,  n.  66 
cancelment  of,  11.  73 
in  secret  or  under  suspicious  circum- 
stances, I.  324 


Bbasok. 

of  law,*graiiiid  ofdfloision,  1.99, 

421 
preyails  when  texts  of  law  are  in- 

oonmteat.  n.  226 

Rbdbmptiov— see  Plbdobs— Babsox 
—Emavcipatioii. 

BBinnyAL--see  Bokd-*-Dooumbvt. 
Bbsalb. 

of  goods  refused  by  buyer,  II.  76 
Bbscissioit. 

of  purchase,  tl.  66 

of  sale,  n.  71 

Bmiowawon. 

of  property,  BE.  197 
Bbbuhptiov. 

of  grants  censured.  I.  442 

BlTTTBN. 

of  commodities  bought,  IL  66 
Bbybihtb. 

to  be  taken  by  kings,  I.  809 
defrauding  the,  how  panisfaable.  U. 
61. 

BbuHIOH— seePABCBFBBS— PABtlTIOK. 


Baksoh. 

of  robbers,  I.  394 
see  Emancipation. 


Salb. 

rescission  of,  11.  71 
without  ownership.  I.  3oi 
by  the  owner,  n.  71 
Toid  in  certain  oases,  II  78 
conditional,  L  166 

Salyaob. 

payment  of,  I.  347 

SCALBS   AND    WbIQHTS— see    WBIGHTft 
AND  MbaSUBBS. 

Sba-yoya&bs. 

forbidden,  11.  324 
Sbcubity— see  Loan— Mobtgaob,  Ac 
Sbniobitt. 

among  sons,  II.  217 

among  wiyes,  II.  123 

Sbbyants. 

who  are,  and  their  classesyll,   2,9, 
1« 

correction  of,  II.  4 

commissioned,  II.  11 

wages  and  hire  of,  11.  35 

^^^^y/of  injury  to  pr<^»erly,  Ac, 
XI.  44 

for  liquidation  of  debt,  I.  337—239 

Sbbyitudb. 

the  fourth  tribe  doomed  to,  1. 10 

do.  tho^h  emanoipatsd  bj  mas- 
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SiSTSBS. 

entitUd  to  flUotmenti  to  dofin^  their 
imptutl0,  n.  294-296 

different  classes  of,  IL  12,14 
persons  liable  as,  II.  82 
loans  to  prohibited,  1. 14 
for  the  sake  of  bride;  IL  16,28 
incapable  of  property,  11.  29 
woman,  married  to  a,  11.  31 
see  BuiKCiPATloK— Slitbby. 

SlAYBBY. 

persons  liable  to,  U.  32 

illegal  in  the  inverse  order  of  the 

tribes,  II.  32 
of  a  brahmin  lUegaL  11.  33 
of  a  diild  stolen  and  sold  is  noil,  11. 

23 
see  Slaybs-^Ehakcipation. 

SpuHK^CB  OFrBPBlHO. 

not  entitled  to  anj  inheritanee,  11. 
489,442 

see  iLLBGITIIffATB  OHILDBBN. 
SOLDIBBS. 

the  highest  among  the  oLhs  of  ser- 
Taats,  n.  9 

Sons. 

modes  of  filiation,  11.  827 
begotten  in  lawful  wedlock,  11.  334 
of  an  appointed  dauffhter,  EL  337 
of  appointed  wife  by  kinsman,  11. 

233,358 
of  a  widow  by  a  kinsman,  11.  164 
ofconcealedbirtb,  n.  367 
of  an  unmarried  woman,  II.  376 
of  a  twice  married  woman,  II.  388 
jjiven,  IL  887 
bought,  n.  407 
made  by  adoption,  409 
of  a  pregnant  bride,  IT.  411 
rejected  by  his  natural  parents,  II. 

412 
of  a  Sudra  woman,  II.  319,326,413 
of  a  Sudra  man,  II.  325 
order  in  which  to  take,  IE.  414 
may  not  in  general  be  given  away,  I. 

406 
not  independent  during  lifetime  of 

father,  H.  199 
succeed  to  their  father's  estate,  II. 

195 
elder,  portion  of,  II.  204 
in  what  matiner  to  be  corrected,  II. 

4 
see  Pabtitiok.— Ikhbbitakcb. 

Special  plba. 

what  is  a,  I.  250 

Spoil. 

of  robbers  or  irregnlar  troops,  I.  898 


Stock. 

of  deceased  trader  to  be  leoiifed  for 
heirs,  L  353 

StODBlTf  op  THBOLOOY. 

heirs  of,  n.  577 

StrBSlSTBHClB. 

legal  means  of,  I.  42ft 

SUBSCBIPTIOH. 

of  parties,  witaessefl  and  scribes,  I. 

19,20 
of  illiterate  persons,  I.  22 

SUCOBBSION. 

to  kingdoms,  I.  414 
of  sons,  n.  195 
collateral,  II.  522 
to  females,  II.  564 

seelKHBBITAKOB — PaBTITIOK,  &C. 

Suits. 

to  be  avoided,  I.  231 
to  annoy  kinsmen,  &c  illegal,  II.  4, 
1X)7 

SUTTI. 

vertue  of  committing,  II.  153 

SUBBTIBS. 

loans  to  be  given  on  sufficient,  L  16 
ioms    due  by,  not  to  be  charged 

with  interest,  1. 92,95 
who  may  and  may  not  be,  and  liabi- 
lity of  heirs,  I.  159 

T. 

Taxbs. 

to  be  levied  by  the  king,  I.  309,445 

Thbpt. 

punishment  for,  L  380 

Taieybs. 

must  be  restrained,  I.  396 

TONSUBB. 

boy  belongs  to  the  family  in 
whose  name  it  is  performed,  II. 
829 

Town. 

what  is  a,  II.  91 

Tbappio. 

by  whom  practised  as  profession,  L 
10,12,13 

TWICB  MABBIBD  WOHAK. 

law  respecting,  II.  168 
sons  of  a,  n.  383 

v. 

TJsrCLBABTNBSS. 

after  childbirth  and  during  mourn- 
ing, n.  157 
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UKSOVirD  KIND. 

▼itiatM  a  oontnoi,  11.  78 

to  goyern  what  oMaii,  I.  69,99»42l 
not  to  be  neglected,  I.  116,230 

UsnBPATiov-*iee    Plbdgis— Pobssb- 
siotf ,  Ac 

USITBT. 

what  oonaidered,  I.  89,64,72,76 

V. 

Vici. 

a  gronnd  of  ezdasion  from  inheri- 
tanoe,  H.  423 

VlLLAOB. 

what  is  a,  n.  91 


Waois  asd  hibb. 

law  relatinf^  to,  IL  1,36 
of  eeamen,  11.  89 
of  herdsmen,  IL  83 

Wabd. 

infants  the,  of  kings,  11. 674 

Wbiohts  akd  Mbabubbs. 

oompntationof  certain,  1.26;  11.41, 

87,96 
punishment  for  falsifying,  &c,  U. 

78,79 

Widows. 

duties  of,  n.  163 

should  commit  Satti,  IL  163 

choosing  to  sarvive  their  husbands, 

n.  168 
may  be  authorised  to  raise  issue  to 

husbands,  H.  162 
aboTe  practice  condemned,  11 167 
person    taking,    to    pay  husbands' 

debts.  I.  220 
son  of,  by  a  kinsman,  11.  164 

WifB. 

conduct  enjoined  on,  when  protec- 
tors are  present,  II.  137 
do.  whose  husbands  are  absent,  11. 
149 

not  liable  in  general  for  husband's 
debts,  L  216,316 


may  not  be  given  away,  L  406 
neceiisity  ot  guarding,  IL  107 
method  of  guarding,  11. 118 
appointment  o(  to  raise  offsprinff. 

n.  162 
preyioosly  enjoyed  by  another,  IT. 

166 
entitled  to  share  on  partitioo,  II. 

243 
inherit  on  failure  of  male  issue,  II. 

622 
may    be     superseded    when,    II. 

132 
superseded,  may  be  abandoned  when; 

n.  134 
unchaste,  11.  170 
gifts  to,  on  remarriage  of  husbind, 

n.247 
ma^  be  divorced  when,  IL  129 
maintenance  awtured  to,  11. 128 
correction  of,  IL  4 
sons  of,  begotten  by  kinsmsn,  E 

233,368 
see  WoMBK — ^Adultbbbss. 

Will  axtd  Tsstucbitt. 

unknown  to  Indian  law,  11. 192 

WlTllB88Bg. 

number    generally     necessary,    I. 

18 
husband  and  wife,  brethren,  Ac, 

not  competent  as,  on  behalf  of  eeob 

other,  L  161,163 

WoHBir. 

loans  to,  1. 14,23 

perpetual  dependence  of,  11. 109 

peculiar  property  of,  I.  92 ;  II.  299, 

664,694 
no  interest  on  property  lent  by,  to 

kinsmen,  I.  92 
succession  to  property  of,  11.  584, 

614,602 
purification  of,  11.  134 
parity  of,  11.  136 

Wbitihgs. 

what  to  be  attested  and  what  not  to 

be,  I.  18,19 
to  prevail  over  oral  testimonyf  .!• 
161 


W.  P.  W. 
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